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THE  PARTIAL-BIRTH  ABORTION 
BAN  ACT  OF  1995 


FRroAY,  NOVEMBER  17,  1995 

U.S.  Senate, 
Committee  on  the  Judiciary, 

Washington,  DC. 

The  committee  met,  pursuant  to  notice,  at  9:08  a.m.,  in  room 
SH-216,  Hart  Senate  Office  Building,  Hon.  Orrin  G.  Hatch  (chair- 
man of  the  committee)  presiding. 

Als  present:  Senators  Thurmond,  Simpson,  Grassley,  Specter, 
Brown,  Thompson,  Kyi,  DeWine,  Abraham,  Kennedy,  Leahy, 
Simon,  Feinstein,  and  Feingold. 

OPENING  STATEMENT  OF  HON.  ORRIN  G.  HATCH,  A  U.S.  SEN- 
ATOR FROM  THE  STATE  OF  UTAH,  CHAIRMAN,  COMMITTEE 
ON  THE  JUDICIARY 

The  Chairman.  The  committee  convenes  this  morning  for  a  hear- 
ing on  H.R.  1833,  the  Partial-Birth  Abortion  Ban  Act  of  1995,  pur- 
suant to  a  motion  adopted  by  the  Senate  on  November  8. 

This  has  been  imposed  on  the  Judiciary  Committee,  but  it  should 
prove  to  be  an  interesting  hearing,  regardless  of  your  point  of  view. 

I  recognize  that  a  woman  considering  whether  to  have  an  abor- 
tion faces  a  very  difficult,  agonizing  decision.  We  can  only  have 
compassion  and  understsinding  for  every  woman  weighing  the  con- 
cerns that  go  into  such  a  decision,  and  my  heart  personally  goes 
out  to  each  of  those  women. 

Powerful  arguments  can  be  made  in  favor  of  the  interests  of  the 
unborn  child.  I  recognize,  of  course,  that  powerful  arguments  can 
be  made  in  favor  of  permitting  a  woman  to  abort  her  unborn  child 
if  she  so  desires.  This  is  not  a  matter  susceptible  to  absolutes  on 
either  side. 

I  support  the  right  of  the  unborn  to  life,  although  I  oppose  prohi- 
bitions on  a  woman's  decision  to  abort  her  unborn  child  when  nec- 
essary to  preserve  the  life  of  the  mother  or  when  the  woman  has 
been  victimized  by  rape  or  incest. 

I  hope  we  can  respect  each  other's  right  to  have  differing  views 
on  this  issue.  And  I  strongly  condemn  the  use  of  violence  or  any 
other  illegal  method  as  an  expression  of  any  point  of  view  on  this 
issue. 

It  is  important  to  understand  that  the  measure  before  us  is  not 
remotely  a  general  ban  on  abortion.  It  bans  one  specific  method  of 
abortion.  The  November  20,  1995,  American  Medical  News  de- 
scribes this  method  of  abortion  as  follows: 

(1) 


The  procedure  usually  involves  the  extraction  of  an  intact  fetus,  feet  first,  through 
the  birth  canal,  with  all  but  the  head  delivered.  The  surgeon  forces  scissors  into  the 
base  of  the  skull,  spreads  them  to  enlarge  the  opening,  and  uses  suction  to  remove 
the  brain. 

This  is  a  method  used  in  some  second-  and  third-trimester  abor- 
tions. 

While  this  method  is  sometimes  referred  to  by  other  names,  such 
as  dilation  and  extraction,  so  long  as  the  abortion  involves  the  par- 
tial delivery  in  the  birth  canal  of  the  living  fetus,  which  is  then 
killed  before  completing  the  delivery,  the  abortion  falls  within  the 
bill's  definition  of  partial-birth  abortion. 

I  will  place  in  the  record  a  September  13,  1992,  descriptive  pres- 
entation entitled  "Dilation  and  Extraction  for  Late  Second  Tri- 
mester Abortion,"  by  Dr.  Martin  Haskell,  a  practitioner  of  this 
method.  It  appeared  in  "Second  Trimester  Abortion:  From  Every 
Angle,"  prepared  by  the  National  Abortion  Federation  in  1992.  I 
want  the  record  to  reflect  that  I  personally  invited  Dr.  Haskell  to 
testify  this  morning.  He  has  declined  our  invitation. 

[The  information  follows:] 
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Dilation  and  Extraction 
for  Late  Second  Trimester  Abortion 

Marti.i  Haskell.  M.D. 

Presented  at  the  National  Abortion  Federation 
Risk  Management  Seminar.  September  13,  1992 


INTRODUCriON 

The  surgical  method  described  in  this  paper  differs  from  classic  D&E  in  that  it 
does  not  rely  upon  dismemberment  to  remove  the  fetus.  Nor  are  inductions  or 
infusions  used  to  expel  the  intact  fetus. 

Rather,  the  surgeon  grasps  and  removes  a  nearly  intact  fetus  through  an 
adequately  dilated  cervix.  The  author  has  coined  the  term  DUalion  and  Extraction  or 
D&X  to  distinguish  it  from  dismembennent-type  D&E's. 

This  procedure  can  be  performed  in  a  properly  equipped  physician's  oCGce 
under  local  anesthesia.  It  can  be  used  successfully  in  patients  20-26  weeks  in 
pregnancy 

The  author  has  performed  over  700  of  these  procedures  with  a  low  rate  of 
compUcations. 

Background 

D&E  evolved  as  an  alternative  to  induction  or  instillation  methods  for  second 
trimester  abortion  in  the  mid  1970's  This  happened  in  part  because  of  lack  of 
hospital  facilities  allowing  second  trimester  abortions  in  some  geographic  areas,  in 
part  because  surgeons  needed  a  'right  now"  solution  to  complete  suction  abortions 
inadvertently  started  in  the  second  trimester  and  in  part  to  provide  a  means  of  early 
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second  tnmest^r  abortion  to  avoid  necessary  delay:  for  insi  lation  methocLs  '  The 
North  Carolina  Conference  in  1978  esublished  D<iE  as  the  preferred  method  for  early 
second  trimester  abortions  in  the  US  2,  3  4 

Classic  D&E  IS  accomplished  by  dismembering  the  fetus  inside  the  uterus  with 
instruments  and  removing  the  pieces  through  an  adequately  djiated  cervuc.^ 

However,  most  surgeons  find  dismemberment  at  twenty  weeks  and  beyond  to 
be  difTicult  due  to  the  toughness  of  fetal  tissues  at  this  stage  of  development. 
Consequently,  most  late  second  trimester  abortions  are  performed  by  an  induction 
method.6.  7  8 

Two  techniques  of  late  second  trimester  D&E's  have  been  described  at  previous 
NAP  meetings.  The  first  relies  on  sterile  urea  intraamniotic  mfusion  to  cause  fetaJ 
demise  and  lysis  (or  softening)  of  fetal  tissues  pnor  to  surgery.^ 

The  second  technic^ue  is  to  rupture  the  membranes  24  hours  prior  to  surgery 
and  cut  the  umbilical  cord.  Fetal  death  and  ensuing  autolysis  soften  the  tissues. 
There  are  attendant  nsks  of  infection  with  this  method. 

In  summary,  approaches  to  late  second  trimester  D&E's  rely  upon  some  means 
to  induce  early  fetal  demise  to  soften  the  fetal  tissues  making  dismemberment  easier. 

PATIENT  SELECTION 

The  author  routinely  performs  this  procedure  on  all  patients  20  through  24 
weeks  LMP  with  certain  exceptions.  The  author  performs  the  procedure  on  selected 
patients  25  through  26  weeks  LMP. 

The  author  refers  for  induction  patients  falling  into  the  following  categones: 


Previous  C-section  over  22  weeks 

Obese  patients  (more  than  20  pounds  over  large  frame  ideal  weight) 

Twin  pregnancy  over  21  weeks 

Patients  26  weeks  and  over 
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DESCRIPTION  OF  DILATION  .^D  EXTRACTION  N(ETHOD 

Dilation  and  extraction  takes  place  over  three  days.  In  a  nutshell.  D&X  can  be 
described  as  follows: 

Dilation 

MORE  DILATION 

Real-time  ultrasound  visualizatioa 

Version  (as  needed) 

Intact  extraction 

Fetal  skull  decompression 

Removal 

Clean-up 

Recovery 

Day  1  •  Dilation 

The  patient  is  evaluated  with  an  ultrasound,  hemoglobin  and  Rh.  Hadlock 
scales  are  used  to  interpret  all  ultrasound  measurements. 

In  the  operating  room,  the  cervix  is  prepped,  anesthesized  and  dilated  to  9-11 
mm.  Five,  six  or  seven  large  Dilapan  hydroscopic  dilators  are  placed  in  the  cervix. 
The  patient  goes  home  or  to  a  motel  overnight. 

Day  2  •  More  Dilation 

The  patient  returns  to  the  OF>€rating  room  where  the  previous  day's  Dilapan 
are  removed.  The  cervix  is  scrubbed  and  anesthesized.  Between  15  and  25  Dilapan 
are  placed  in  the  cervical  canal.  The  patient  returns  home  or  lo  a  motel  overmght. 

Day  3  -The  Operation 

The  patient  returns  to  the  operating  room  where  the  previous  day'f  Dilapan 
are  removed.  The  surg^ical  assistant  administers  10  lU  Pitoan  intramuscularly.  The 
cervix  is  scrubbed,  anesthesized  and  grasped  with  a  tenaculum.  The  membranes  are 
ruptured,  if  they  are  not  already. 
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The  surgical  assistant  places  an  ultrasound  probe  on  the  patient's  abdomen 
and  scans  the  fetus,  locating  the  lowfr  extremities.  This  scan  provides  the  surgeon 
information  about  the  orientation  of  the  fetus  and  approximate  location  of  the  lower 
extremities.  The  tranducer  is  then  held  in  position  over  the  lower  extremities. 

The  surgeon  introduces  a  large  grasping  forcep.  such  as  a  Bierer  or  Hem, 
through  the  vaginal  and  cervical  canals  into  the  corpus  of  the  uterus.  Based  upon  his 
knowledge  of  fetal  orientation,  he  moves  the  tip  of  the  instrument  carefully  towards 
the  fetal  lower  extremities.  When  the  instrument  appears  on  the  sonogram  screen, 
the  surgeon  is  able  to  open  and  close  its  jaws  to  firmlv  and  reliably  grasp  a  lower 
extremity.  The  surgeon  then  applies  firm  traction  to  the  mstrament  causing  a  version 
of  the  fetus  (if  necessary)  and  pulls  the  extremity  into  the  vagina. 

By  observing  the  movement  of  the  lower  extremity  and  version  of  the  fetus  on 
the  ultrasound  screen,  'the  surgeon  is  assured  that  his  instrument  has  not 
mappropriately  grasped  a  maternal  structure. 

With  a  lower  extremity  in  the  vagina,  the  surgeon  uses  his  fingers  to  deliver 
the  oppositfi  lower  extremity,  then  the  torso,  the  shoulders  and  the  upper  extremities. 

The  skull  lodges  at  the  internal  cervical  os.  Usually  there  is  not  enough 
dilation  for  it  to  pass  through.  The  fetus  is  oriented  dorsum  or  spine  up. 

At  this  point,  the  right-handed  surgeon  slides  the  fingers  of  the  left  had  along 
the  back  of  the  fetus  and  "hooks"  the  shoulders  of  the  fetus  with  the  index  and  ring 
fineers  (palm  down).  Next  he  slides  the  tip  of  the  middle  finger  along  the  spme 
towards  the  skull  while  applying  traction  to  the  shoulders  and  lower  extremities.  The 
middle  finger  lifts  and  pushes  the  anterior  cervical  lip  out  of  the  way. 

While  maintaining  this  tension,  lifting  the  cervix  and  appjying  traction  to  the 
shoulders  with  the  fingers  of  the  left  hand,  the  surgeon  ukes  a  pair  of  blunt  curved 
Metzenbaum  scissors  m  the  right  hand.   He  carefully  advances  the  tig,  curved  down. 
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alon?  the  spine  and  under  his  middlf  finger  until  he  feels  it  contact  the  base  of  the 
skull  under  the  tip  of  his  middle  fineer 

Reassessing  proper  placement  of  the  closed  scissors  tip  and  safe  elevation  of  the 
cervix,  the  surgeon  then  forces  the  scissors  into  the  base  of  the  skull  or  into  the 
foramen  maenum.  Havjne  safely  entered  the  skull,  he  spreads  the  scissors  to  enlarge 
the  0D<»ninff 

The  surgeon  removftis  the  scissors  and  introduces  a  suction  catheter  into  this 
hole  and  evacuates  the  skull  contents.  With  the  catheter  stiU  in  place,  he  applies 
traction  to  the  fetus,  removing  it  completely  from  the  patient 

The  surgeon  finally  removes  the  placenta  with  forceps  and  scrapes  the  uterine 
walls  with  a  large  Evans  and  a  14  mm  suction  curette.  The  procedure  ends. 

Recovery 

Patients  are  observed  a  minimum  of  2  hours  following  surgery.  A  pad  check 
and  vital  signs  are  performed  every  30  minutes.  Patients  with  minimal  bleeding  after 
30  minutes  are  encouraged  to  walk  about  the  building  or  outside  between  checks. 

Intravenous  fluids,  pitodn  and  antibiotics  are  available  for  the  exceptional 
times  they  are  needed. 

ANESTHESIA 

Lidocaine  1%  with  epinephrine  admmistered  intro-oervically  is  the  standard 
anesthesia.  Nitrous-oxide/oxygen  analgesia  is  administered  nasally  as  an  adjunct. 
For  the  Dilapan  insert  and  Dilapan  change.  I2cc's  is  used  in  3  equidistant  locations 
around  the  cervix.  For  the  surgery.  24cc's  is  used  at  6  equidistant  spots. 

Carbocaine  1%  is  substituted  for  lidocaine  for  patients  who  expressed  lidocaine 
sensitivity. 
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MEDICATIONS 

AJI  patients  not  allergic  to  tetracycline  analogues  receive  dorycycline  200  mgro 
by  mouth  daily  for  3  days  beginning   Day  1. 

Patients  with  any  history  of  gonorrhea,  chJamydia  or  pelvic  inilajnraatory 
disease  receive  additional  doxycydine.  lOOmgm  by  mouth  twice  daily  for  six 
additional  days. 

Patients  allergic  to  tetracyclines  are  not  given  proplylactic  antibiotics. 

Ergotrate  0.2  mgm  by  mouth  four  times  daily  for  three  days  Is  dispensed  to 
each  patient. 

Pitoon  10  lU  intramuscularly  is  administered  upon  removal  of  the  DLlapau  on 
Day  3. 

Rhogam  intramtiscalarly  is  provided  to  all  Rh  negative  patients  on  Day  3. 

rbuprofen  orally  is  provided  liberally  at  a  rate  of  100  mgm  per  hour  from  Day  1 
onward. 

Patients  with  severe  cramps  with  Dilapan  dilation  are  provided  Phenergan  25 
mgm  suppositories  rectally  every  4  hours  as  needed. 

Rare  patients  require  Synalogos  DC  in  order  to  sleep  during  Dilapan  dilation. 

Patients  with  a  hemoglobin  less  than  10  g/dl  prior  to  surgery  receive  packed 
red  blood  cell  transfusions. 
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FOLLOW-UP 

All  patients  are  given  a  24  hour  physician's  number  to  call  in  case  of  a  problem 
or  concern. 

At  least  three  attempts  to  contact  each  patient  by  phone  one  week  after 
surgery  are  made  by  the  ofllcs  staflf. 

All  patients  are  asked  to  return  for  check-up  three  weeks  foUowing  their 
surgery. 


THIRD  TRIMESTER 

The  author  is  aware  of  one  other  surgeon  who  uses  a  conceotually  .•;imiiar 
technique.  He  adds  additional  changes  of  Oilapan  and/or  lamineria  in  the  48  hour 
dilation  period  Couple''  with  other  rpfin^ments  and  a  slower  <^p^at\i\i  time,  be 
performs  these  procedures  up  to  32  weeks  or  more.^^ 


SUMMARY 

Id  conclusion.  Dilation  and  Extraction  is  an  alternative  method  for  achieving 
late  »eoond  trimester  abortions  to  26  weeks.  It  can  be  used  in  the  third  trimester. 

Among  its  advantages  are  that  it  is  a  quick,  surgical  outpatient  method  that 
can  be  performed  on  a  scheduled  basis  under  local  anesthesia. 

Among  its  disadvantages  are  that  it  requires  a  high  degree  of  surgical  skill, 
and  may  not  be  appropriate  for  a  few  patients. 
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The  Chairman.  In  an  interview  with  the  American  Medical 
News,  first  reported  in  its  July  5,  1993,  issue,  Dr.  Haskell  stated 
two  additional  details  that  I  believe  the  American  people  should 
know.  First,  in  his  experience,  about  one-third  of  the  fetuses  are 
dead  "before  I  actually  start  to  remove  the  fetus" — meaning  that 
about  two-thirds  are  alive.  Second,  for  the  abortions  performed  in 
the  20-  to  24-week  range,  "[about]  80  percent  are  purely  elective." 
This  is  from  the  July  5,  1993,  American  Medical  News;  a  letter 
from  Barbara  Bolsen,  editor  of  the  American  Medical  News,  to  Con- 
gressman Charles  T.  Canady,  dated  July  11,  1995,  and  indicates 
that  the  American  Medical  News  stands  by  its  report. 

Finally,  I  believe  the  American  people  should  also  know  that  this 
bill  is  very  much  a  mainstream  measure.  This  bill  passed  the 
House  of  Representatives  288  to  139.  Seventy-three  Democrats, 
over  one-third  of  the  Democratic  caucus  over  there,  voted  for  it. 
Democratic  Leader  Richard  Gephardt  and  Democratic  Whip  David 
Bonior  voted  for  it.  Senior  House  Democrats,  such  as  John  Dingell, 
Lee  Hamilton,  Dave  Obey,  Joseph  Moakley,  John  LaFalce,  Marcy 
Kaptur,  and  Blanche  Lambert  Lincoln  of  Arkansas,  all  voted  for 
this  bill. 

Let  me  add  that  we  believe  the  illustration  that  we  have  placed 
here  accurately  reflects  this  particular  abortion  procedure.  This  il- 
lustration explains  it  well.  That  has  been  backed  by  those  in  the 
medical  profession,  including  Dr.  Haskell  himself. 

We  will  hear  today  from  a  variety  of  witnesses  who  will  discuss 
the  legal,  medical,  personal,  and  ethical  ramifications  of  this  issue. 

I  think  what  we  will  do,  since  Senator  Biden  is  not  here,  is  that 
we  will  turn  to  Senator  Kennedy  to  speak  for  the  minority. 

STATEMENT  OF  HON.  EDWARD  M.  KENNEDY,  A  U.S.  SENATOR 
FROM  THE  STATE  OF  MASSACHUSETTS 

Senator  Kennedy.  Thank  you  very  much,  Mr.  Chairman.  I  wel- 
come the  opportunity  for  the  Judiciary  Committee  and  the  Amer- 
ican public  to  hear  testimony  about  this  important  subject.  House 
bill  1833  restricts  the  right  of  a  woman  to  obtain  needed  reproduc- 
tive health  care.  It  therefore  raises  profound  legal  and  medical 
questions  that  we  will  consider  today. 

Some  thought  that  this  far-reaching  bill  should  be  rushed 
through  the  Senate  without  the  benefit  of  a  hearing.  The  Senate 
wisely  rejected  such  hasty  and  unwise  action  and  mandated  today's 
hearing. 

The  so-called  Partial-Birth  Abortion  Bgin  Act  is  extremist  legisla- 
tion at  its  worst.  It  is  the  latest  tactic  in  the  strategy  of  those  who 
want  to  overturn  the  Supreme  Court's  decision  in  Roe  v.  Wade  and 
outlaw  all  abortions.  The  American  people  do  not  support  that  radi- 
cal step,  and  we  should  not  start  down  that  dangerous  road. 

We  all  know  that  the  extremists  in  the  antiabortion  movement 
in  this  country  have  created  a  climate  where  doctors  have  been 
murdered  and  women's  lives  have  been  endangered  if  they  try  to 
exercise  their  constitutional  rights.  During  the  process  of  contact- 
ing doctors  to  testify  at  toda/s  hearing,  the  committee  staff"  en- 
countered numerous  physicians  who  were  fearful  of  speaking  pub- 
licly about  their  medical  practice.  In  communities  across  America, 
doctors  who  perform  abortions  are  routinely  harassed  and  intimi- 
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dated.  That  is  the  unacceptable  atmosphere  in  which  doctors  who 
speciaUze  in  reproductive  health  are  forced  to  practice  medicine 
today. 

The  street  war  against  a  woman's  right  to  choose  now  comes  be- 
fore Congress  in  the  form  of  this  bill.  Its  proponents  have  boasted 
that  if  they  prevail,  they  will  move  on  to  outlaw  more  and  more 
abortions  in  the  United  States,  procedure  by  procedure.  Today  they 
ask  us  to  criminalize  one  rare  procedure  used  in  late-term  abor- 
tions which  doctors  feel  is  medically  necessary  and  appropriate.  To- 
morrow they  will  ask  us  to  go  further.  The  proponents  of  this  bill 
believe  that  all  abortion  is  murder,  whatever  medical  procedure  is 
employed,  at  whatever  stage  of  pregnancy. 

We  should  reject  that  logic  and  reject  this  bill. 

The  procedure  involved  in  this  case  is  extremely  rare.  It  is  esti- 
mated that  of  approximately  1.5  million  abortions  performed  in  the 
United  States  each  year,  only  600,  less  than  one-tenth  of  1  percent, 
take  place  this  late  in  pregngincy. 

These  cases  often  involve  tragic  circumstances  where  the  fetus 
has  no  chance  to  survive  and  where  the  doctor's  medical  judgment 
is  that  to  continue  the  pregnancy  would  mean  a  serious  threat  to 
the  health  or  even  the  very  life  of  the  woman. 

This  procedure  is  not  the  only  procedure  that  could  be  used  in 
such  traumatic  cases.  But  in  the  doctor's  judgment,  it  is  the  safest 
procedure  with  the  least  risk  to  the  woman. 

How  can  any  Senators  possibly  substitute  their  political  judg- 
ment for  the  medical  judgment  of  the  doctor  in  such  cases?  Any 
Senator  who  does  this  is  guilty  of  practicing  medicine  without  a  li- 
cense. 

Which  Senator  would  dare  tell  his  wife  or  his  daughter  that  she 
cannot  have  this  procedure,  and  that  if  she  does,  her  doctor  will  go 
to  jail? 

The  Senate  should  oppose  this  bill  because  its  enactment  would 
be  the  first  time  in  American  history  that  Congress  has  outlawed 
a  specific  medical  procedure. 

The  Senate  should  oppose  this  bill  because  it  would  be  the  first 
time  in  American  history  that  Congress  has  threatened  doctors 
with  prison  terms  for  practicing  their  profession. 

The  Senate  should  oppose  this  bill  because  it  threatens  the  lives 
and  health  of  large  numbers  of  American  women. 

The  Senate  should  oppose  this  bill  because  it  is  not  only  bad  pol- 
icy, it  is  bad  law  and,  flatly,  unconstitutional. 

The  American  College  of  Obstetricians  and  Gynecologists  has  ex- 
pressed grave  concerns  about  the  bill  for  precisely  this  reason,  be- 
cause it  criminalizes  a  medical  procedure  in  terms  that  appear  in 
no  medical  textbook.  Doctors  will  have  no  idea  how  to  conform 
their  behavior  to  the  requirements  of  the  law. 

Few  aspects  of  the  lives  of  ordinary  citizens  are  as  sensitive  and 
as  deserving  of  protection  as  the  relationship  between  patients  and 
their  physicians.  Several  years  ago,  we  debated  a  proposal  to  si- 
lence physicians  who  wanted  to  counsel  women  about  abortion.  But 
this  bill  makes  the  gag  rule  pale  by  comparison.  It  puts  the  Federal 
Government — indeed.  Federal  law  enforcement  officers — directly  in 
the  doctor's  office  in  the  most  intrusive  way. 
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This  hearing  will  help  the  Senate  understand  these  tragic  cases. 
The  Federal  Government  has  no  business  intruding  into  these 
deeply  personal  medical  decisions  at  all.  I  look  forward  to  the  testi- 
mony of  our  witnesses. 

Mr.  Chairman,  I  would  like  to  include  in  the  record  a  letter  from 
Kathryn  Kolbert,  the  attorney  for  Dr.  Haskell.  It  explains  why  Dr. 
Haskell  has  declined  to  testify  before  the  committee.  And  then  it 

foes  on  and  reviews  the  fact  that  he  has  been  subject  to  physical 
arassment,  fire  bombings,  and  extensive  threats  to  his  life.  If  we 
could  include  that  in  the  record. 
The  Chairman.  Without  objection,  we  will  put  it  in  the  record. 
[Letters  to  Dr.  Haskell  and  his  response  follow:] 

U.S.  Senate, 
Committee  on  the  Judiciary, 
Washington,  DC,  November  9,  1995. 
Martin  Haskell,  M.D., 
Cincinnati,  OH. 

Dear  Dr.  Haskell:  The  Senate  Judiciary  Committee  will  be  holding  a  hearing 
on  Friday,  November  17,  1995,  at  9  a.m.  on  H.R.  1833,  the  "Partial-Birth  Abortion 
Ban  Act  of  1995."  The  committee  invites  you  to  appear  to  testify  during  this  hear- 
ing. 

We  have  attempted  to  contact  you  by  phone  today.  Please  contact  John  Yoo,  Ma- 
jority General  Counsel,  at  (202)  224-5225,  to  discuss  the  invitation  further.  Thank 
you  your  attention. 


Sincerely, 


Orrin  G.  Hatch, 

Chairman. 


The  Center  for  Reproductive  Law  &  Policy, 

New  York,  NY,  November  16,  1995. 
Hon.  Orrin  G.  Hatch, 
Chairman,  Committee  on  the  Judiciary, 
U.S.  Senate, 
Washington,  DC. 

Dear  Senator  Hatch:  I  am  writing  on  behalf  of  Martin  Haskell,  M.D.,  whom  I 
ciurently  represent  in  litigation  challenging  Ohio  House  Bill  135,  which  like  H.R. 
1833,  bans  certain  methods  of  abortion.  Because  of  the  pending  litigation.  Dr.  Has- 
kell must  decUne  your  kind  invitation  to  testify  before  the  Senate  Judiciary  Commit- 
tee on  Friday,  November  17,  1995  about  the  federal  ban  on  "partial  birth  abortions." 
Nevertheless,  he  asked  me  to  convey  to  you  his  ardent  opposition  to  the  legislation, 
which  will  prevent  him  from  providing  safe  and  appropriate  medical  services  to  his 
patients  needing  second  trimester  abortions. 

Unfortunately,  over  the  last  several  years.  Dr.  HaskeU  has  been  the  object  of  un- 
lawfiil  violence  and  intimidation  bv  those  who  oppose  abortion.  In  addition  to  phys- 
ical harassment  at  home  and  work,  which  have  included  blockades  and  threats  by 
abortion  opponents,  he  has  been  the  victim  of  a  firebomb  that  extensively  damaged 
one  of  his  clinics.  As  a  result  Dr.  Haskell  has  recently  refused  public  and  media  ap- 
pearances that  may  increase  the  risk  of  violence  against  him. 

While  Dr.  Haskell  is  mindful  that  his  appearance  before  your  Committee  might 
clarify  much  of  the  misinformation  cvurently  circxilating  about  his  medical  practice 
and  about  the  pvupose  and  effect  of  this  legislation,  he  regrets  that  he  will  be  un- 
able to  attend.  Please  feel  free  to  contact  me  if  I  may  be  of  further  assistance  to 
you. 

Very  truly  yours, 

Kathryn  Kolbert, 

Vice  President. 

The  Chairman.  Because  Senator  Specter  was  the  Senator  who 
made  the  motion  to  have  this  hearing,  I  feel  it  imperative  that  we 
turn  to  him.  Normally  we  just  have  the  chairman  and  the  ranking 
member  make  opening  remarks,  but  we  will  grant  some  time  to 
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Senator  Specter  at  this  time.  And  then  we  will  proceed  with  our 
panels. 

STATEMENT  OF  HON.  ARLEN  SPECTER,  A  U.S.  SENATOR  FROM 
THE  STATE  OF  PENNSYLVANIA 

Senator  Specter.  Thank  you  very  much,  Mr.  Chairman.  I  appre- 
ciate the  opportunity  to  mgike  a  few  introductory  remarks. 

I  believe  this  hearing  is  very  important  because  the  bill  under 
consideration  came  to  the  Senate  floor  without  any  hearings  at  all 
in  a  context  where  there  had  been  only  a  2y2-hour  hearing  in  the 
House  of  Representatives.  The  record  shows  that  the  bill  was  intro- 
duced in  the  House,  and  the  very  next  day  the  hearing  was  held, 
introduced  on  June  14,  the  hearing  held  and  the  bill  marked  up  on 
June  15.  A  number  of  witnesses  who  had  wanted  to  appear,  were 
supposed  to  appear,  could  not  appear  at  that  time. 

The  House  was  very  busy  with  budget  reconciliation,  in  addition 
to  the  recess  in  August,  and  took  the  bill  up  then  on  November  1 
and  passed  it,  and  it  came  to  the  Senate  just  1  week  later.  In  an 
unusual  procedure  it  came  directly  to  the  floor.  That  used  to  be  not 
permitted  under  Senate  rules.  More  recently,  it  has  been,  but  on 
a  matter  of  this  sort  it  seemed  to  me  that  we  ought  to  know  a  great 
deal  more  about  the  medical  procedure  than  was  on  the  record  to 
evaluate  the  situation. 

Obviously,  this  is  a  unique  kind  of  procedure,  and  there  are  very 
important  humanitarian  and  medical  questions  which  are  raised 
which  have  not  been  answered  on  the  record  in  the  House  proceed- 
ings. The  question  of  pain  for  the  fetus  is  obviously  an  important 
one.  Whether  that  could  be  ameliorated,  eliminated  by  sedative  or 
anesthesia  is  something  we  ought  to  consider.  The  complications  of 
performing  a  medical  procedure  to  save  the  life  of  a  mother  if  this 
kind  of  a  procedure  is  not  used,  the  dangers  involved  in  a  C  sec- 
tion, at  least  as  I  have  understood  it  informally,  is  something  we 
can  inquire  into  today. 

I  was  concerned  when  I  noted  that  the  American  College  of  Ob- 
stetricians and  G3mecologists  opposed  the  bill,  some  35,000  in  that 
association.  When  we  debated  my  motion  to  refer  the  matter  to  this 
committee  for  a  hearing,  the  level  of  the  debate  was  not  really  very 
knowledgeable  in  terms  of  what  was  really  involved  here. 

Beyond  the  important  humanitarian  and  medical  considerations, 
there  is  the  issue  of  statutory  construction  and  the  issue  of  con- 
stitutionsdity.  The  Supreme  Court  has  applied  the  Constitution  to 
permit  abortion  to  protect  the  life  of  the  mother  or  health  of  the 
mother  at  any  time  during  pregnancy.  The  health  of  the  mother 
has  not  been  picked  up,  at  least  in  the  legislative  process.  However 
restrictive  abortions  have  been,  they  have  always  allowed  abortion 
for  the  life  of  the  mother,  and  this  bill  in  its  present  form  does  not 
do  that.  It  makes  the  life  of  a  mother  an  affirmative  defense,  which 
is  very  different,  legally,  from  providing  an  exception  for  the  life  of 
the  mother. 

That  means  that  the  doctor  would  be  indicted,  would  be  pros- 
ecuted, would  be  brought  to  court.  The  case  would  be  put  on,  and 
then  at  that  stage,  the  doctor  would  have  an  opportunity  to  put  on 
an  affirmative   defense,   contrasted  with  the   clear-cut  language 
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which  has  been  used  routinely  in  the  appropriations  bills  which 
carves  out  an  exception  for  the  life  of  the  mother. 

I  am  concerned  that  a  number  of  the  key  people  who  could  shed 
light  on  this  subject  will  not  be  there.  I  am  advised  that  all  four 
of  the  doctors  who  have  performed  this  procedure  in  the  country 
are  either  unwilling  or  unable  to  appear  here.  So  we  will  have  to 
do  the  best  we  can.  But  I  thank  the  chairman  for  permitting  me 
to  make  these  opening  remarks  and  for  scheduling  this  hearing  on 
what  is,  I  think,  a  very,  very  important  subject. 

The  Chairman.  Thank  you,  Senator  Specter. 

Our  first  witness  today,  our  first  panel  this  morning,  consists  of 
Ms.  Brenda  Shafer.  Ms.  Shafer  is  a  registered  nurse  in  Ohio.  In 
September  1993,  Ms.  Shafer  was  working  for  a  temporary  nursing 
agency  when  she  was  assigned  to  work  in  an  abortion  clinic  in  Ohio 
run  by  Dr.  Martin  Haskell.  She  is  here  to  tell  us  about  her  experi- 
ence at  that  clinic. 

Good  morning.  Ms.  Shafer.  We  are  so  happy  to  have  you  here, 
and  we  look  forward  to  taking  your  testimony  at  this  time.  Could 
you  pull  the  mike  quite  close  to  your  mouth  so  that  we  can  all 
hear? 

STATEMENT  OF  BRENDA  PRATT  SHAFER,  FRANKLIN,  OH 

Ms.  Shafer.  Mr.  Chairman  and  honorable  members  of  the  Judi- 
ciary Committee,  I  am  Brenda  Pratt  Shafer.  I  am  here  before  you, 
at  the  request  of  this  committee,  to  relate  to  you  my  experience  as 
an  eyewitness  to  what  is  known  now  as  the  partial-birth  abortion 
procedure. 

I  am  a  registered  nurse,  licensed  in  the  State  of  Ohio,  with  13 
years  of  experience.  In  1993,  I  was  employed  by  Kimberly  Quality 
Care,  a  nursing  agency  in  Dayton,  OH.  In  September  1993,  Kim- 
berly Quality  Care  asked  me  to  accept  assignment  at  the  Women's 
Medical  Center,  which  is  operated  by  Dr.  Martin  Haskell.  I  readily 
accepted  this  assignment  because  I  was  at  that  time  very  pro- 
choice.  I  had  even  told  my  teenage  daughters  that  if  any  one  of 
them  ever  got  pregnant  at  a  young  age,  I  would  make  them  have 
an  abortion.  They  disagreed  with  me  on  this  issue,  and  one  of  them 
even  wrote  an  essay  for  a  high  school  class  that  mentioned  how  we 
disagreed  on  this  issue. 

So,  because  of  the  strong  pro-choice  views  that  I  held  at  that 
time,  I  thought  this  assignment  would  be  no  problem  for  me. 

But  I  was  wrong.  I  stood  at  the  doctor's  side  as  he  performed  the 
partial-birth  abortion  procedure — and  what  I  saw  is  branded  on  my 
mind  forever. 

I  worked  as  an  assistant  nurse  at  Dr.  Haskell's  clinic  for  3 
days-September  28,  29,  and  30,  1993. 

On  the  first  day,  we  assisted  in  some  first-trimester  abortions, 
which  is  all  I  had  expected  to  be  involved  in.  I  remember  that  one 
of  the  patients  was  15  years  old  and  having  her  third  abortion. 

On  the  second  day,  I  saw  Dr.  Haskell  do  a  second-trimester  pro- 
cedure that  is  called  a  D&E,  that  is,  dilation  and  evacuation.  He 
used  ultrasound  to  examine  the  fetus.  Then  he  used  forceps  to  pull 
apart  the  baby  inside  the  uterus,  bringing  it  out  piece  by  piece  and 
throwing  the  pieces  in  a  pan. 
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Also  on  the  first  2  days,  he  inserted  laminaria  to  dilate  the  cer- 
vixes of  women  who  were  being  prepared  for  the  partial-birth  abor- 
tion procedure,  those  who  were  past  the  20-week  point,  or  4y2 
months.  Dr.  Haskell  called  this  procedure  D&X,  for  dilation  and  ex- 
traction. There  were  six  or  seven  of  these  women. 

On  the  third  day.  Dr.  Haskell  asked  me  to  observe  as  he  per- 
formed several  of  these  procedures  that  are  the  subject  of  this  hear- 
ing. Although  I  was  in  the  clinic  on  the  assignment  of  the  agency. 
Dr.  Haskell  was  interested  in  hiring  me  full-time,  and  I  was  being 
oriented  in  the  entire  range  of  procedures  provided  by  that  facility. 

I  was  present  for  three  of  these  partial-birth  procedures.  It  is  the 
first  one  that  I  will  describe  to  you  in  detail. 

The  mother  was  6  months  pregnant,  26^2  weeks.  A  doctor  told 
her  that  the  baby  had  Down  Syndrome,  and  she  had  to  have  an 
abortion.  She  decided  to  have  this  abortion.  She  came  in  the  first 
2  days  to  have  the  laminaria  inserted  and  changed,  and  she  cried 
the  whole  time  she  was  there.  On  the  third  day,  she  came  in  to 
have  the  partial-birth  abortion  procedure. 

Dr.  Haskell  brought  the  ultrasound  in  and  hooked  it  up  so  that 
he  could  see  the  baby.  On  the  ultrasound  screen,  I  could  see  the 
heart  beat.  As  Dr.  Haskell  watched  the  baby  on  the  ultrasound 
screen,  the  babj^s  heartbeat  was  clearly  visible  on  the  ultrasound 
screen. 

Dr.  Haskell  went  in  with  forceps  and  grabbed  the  baby's  legs  and 
pulled  them  down  into  the  birth  canal.  Then  he  delivered  the 
baby's  body  and  the  arms — everything  but  the  head.  The  doctor 
kept  the  head  right  inside  the  uterus. 

Senators  this  is  a  baby  that  was  a  little  bit  smaller  than  the 
baby  that  I  actually  saw  that  day.  This  is  a  mechanical  model  of 
a  baby. 

The  baby's  little  fingers  were  clasping  and  unclasping,  and  his 
little  feet  were  kicking.  Then  the  doctor  stuck  the  scissors  in  the 
back  of  his  head,  and  the  baby's  arms  jerked  out,  like  a  startle  re- 
action, like  a  flinch,  like  a  baby  does  when  he  thinks  he  is  going 
to  fall. 

The  doctor  opened  up  the  scissors,  stuck  a  high-powered  suction 
tube  into  the  opening,  and  sucked  the  bab^s  brains  out.  Now  the 
baby  went  completely  limp. 

I  was  really  completely  unprepared  for  what  I  was  seeing.  I  al- 
most threw  up  as  I  watched  Dr.  Haskell  doing  these  things. 

Next,  Dr.  Haskell  delivered  the  baby's  head.  He  cut  the  umbilical 
cord  and  delivered  the  placenta.  He  threw  the  baby  in  a  pan,  along 
with  the  placenta  and  the  instruments  he  had  just  used.  I  saw  the 
baby  move  in  the  pan.  I  asked  another  nurse,  and  she  said  it  was 
just  reflexes. 

I  have  been  a  nurse  for  a  long  time,  and  I  have  seen  a  lot  of 
death — people  maimed  in  auto  accidents,  gunshot  wounds,  you 
name  it.  I  have  seen  surgical  procedures  of  every  sort.  But  in  all 
my  professional  years,  I  had  never  witnessed  anything  like  this. 

The  woman  wanted  to  see  her  baby,  so  they  cleaned  up  the  baby 
and  put  it  in  a  blanket  and  handed  it  to  her.  She  cried  the  whole 
time.  She  kept  saying,  "I  am  so  sorry,  please  forgive  me."  I  was  cry- 
ing, too.  I  couldn't  take  it.  That  baby  boy  had  the  most  perfect  an- 
gelic face  I  think  I  have  ever  seen  in  my  life. 
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I  was  present  in  the  room  during  two  more  such  procedures  that 
day,  but  I  was  reallv  in  shock.  I  tried  to  pretend  I  was  somewhere 
else,  to  not  think  about  what  was  happening.  I  just  couldn't  wait 
to  get  out  of  there.  After  I  left  that  day,  I  never  went  back.  The 
last  two  procedures,  by  the  way,  involved  healthy  mothers  with 
healthy  babies. 

I  was  very  much  affected  by  what  I  saw.  For  a  long  time — and 
sometimes  still — I  had  nightmares  about  what  I  saw  that  day.  That 
is  why  this  past  summer  I  wrote  a  letter  to  my  Congressman  in 
support  of  the  bill,  telling  what  I  had  seen.  And  that  led  to  me 
being  asked  to  tell  others  what  I  had  seen,  just  as  I  am  doing  here 
today. 

In  July,  I  sat  at  a  House  Judiciary  Committee  markup,  and  I  lis- 
tened to  a  Congresswoman,  who  had  never  talked  to  me  or  looked 
at  any  of  my  records,  suggest  that  I  had  never  even  worked  at  Dr. 
Haskell's  clinic.  As  the  Kimberly  Quality  Care  invoice  and  payroll 
records  make  clear,  the  Congresswoman  was  wrong.  But,  Senators, 
I  wish  she  was  right.  I  wish  I  hadn't  seen  what  I  saw. 

But  I  did  see  it,  and  I  will  never  be  able  to  forget  it.  What  I  saw 
done  to  that  little  boy  and  to  those  other  babies  should  not  be  al- 
lowed in  this  country.  I  hope  that  you  will  pass  the  Partial-Birth 
Abortion  Ban  Act. 

Thank  you. 

The  Chairman.  Thank  you,  Ms.  Shafer.  Let  me  thank  you  very 
much  for  sharing  your  compelling  story  with  us  today.  I  have  read 
articles  and  statements  by  Dr.  Haskell  and  by  another  doctor  who 
performed  this  procedure  explaining  in  medical  terms  exactly  what 
you  have  explained  to  us  here  today.  I  must  say,  however,  that  I 
think  your  firsthand  personal  description  makes  very  real  the  true 
horror  of  this  procedure.  So  I  thank  you  very  much  for  coming  for- 
ward. I  personally  don't  have  any  questions  for  you  at  this  point, 
but  some  of  the  other  Senators  may.  We  will  turn  to  Senator  Ken- 
nedy at  this  point. 

Senator  Kennedy.  Thank  you,  Mr.  Chairman. 

I  would  like  to  just  take  a  moment,  if  I  could,  to  get  your  reaction 
to  a  letter,  Ms.  Shafer,  that  was  sent  to  Congresswoman  Schroeder 
from  Christie  Gallivan,  Dr.  Haskell's  head  nurse.  That  letter,  dated 
July  17  of  this  year,  says: 

I  am  a  registered  nurse  and  worked  since  July  1993  in  the  Dayton  office  of  Martin 
Haskell.  In  this  capacity,  I  was  the  nurse  that  supervised  the  training  of  Brenda 
Pratt  during  her  brief  temporary  employment  at  the  Women's  Medical  Center.  As 
you  know,  we  initially  conducted  a  search  of  our  employment  records  under  the 
name  Brenda  Shafer,  as  this  was  the  name  she  signed  to  tne  letter  which  was  given 
to  us.  When  provided  with  the  correct  last  name,  we  did,  in  fact,  find  the  record 
of  her  3-day  employment  in  our  Dayton  facility. 

The  information  provided  by  Ms.  Pratt  as  to  our  practices  at  the  Women's  Medical 
Center  of  Dayton  is  largely  inaccurate.  First,  she  describes  Dr.  HaskeU  performing 
one  25-week  and  one  26-week  abortion  procedure.  Dr.  Haskell  does  not  perform 
abortions  past  24  weeks  of  pregnancv.  This  is  a  self-imposed  limit  to  which  he  has 
scrupulously  adhered  to  throughout  the  time  I  have  worked  for  him. 

Second,  Dr.  Haskell  does  not  use  ultrasound  in  the  performance  of  second-tri- 
mester procedures.  We  use  ultrasound  only  to  determine  the  pregnancy's  gestation. 
Therefore,  her  entire  description  of  her  experience  with  viewing  a  second-trimester 
abortion  which  includes  Dr.  Haskell  using  the  ultrasound  while  doing  this  procedure 
is  clearly  questionable. 

Finally,  at  no  point  during  a  dilation  and  extraction  or  intact  D&E  is  there  any 
fetal  movement  or  response  that  would  indicate  awareness  of  pain  and  struggle.  Ms. 
Pratt  absolutely  cannot  have  witnessed  fetal  movements  as  she  described.  We  do  not 
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train  temporary  nurses  in  second-trimester  dilation  and  extraction  since  it  is  a  high- 
ly technical  procedure  which  would  not  be  performed  by  someone  in  a  temporary 
capacity.  If,  indeed,  Ms.  Pratt  entered  the  operating  room  at  any  point  of  a  D&E 
procedxire,  she  clearly  either  misrepresented  what  she  saw  or  remembers  it  incor- 
rectly. 

I  just  want  to  give  you  an  opportunity  to  respond  to  that. 

Ms.  Shafer.  Well,  there  is  a  lot  there,  Senator,  obviously.  First 
of  all,  I  can  respond.  Christie  Gallivan,  who  admits  she  was  the 
surgical  nurse,  did  orient  me  and  she  was  orienting  me  for  the  sur- 
gical procedures.  That  is  what  I  was  doing  there.  Dr.  Haskell  was 
having  a  hard  time  keeping  nurses,  and  he  needed  another  surgical 
nurse,  and  that  is  what  the  orientation  was.  It  was  a  surgical  ori- 
entation which  I  followed  Nurse  Christie  Gallivan  constantly 
through  the  entire  3  days  I  was  there. 

Second,  Senator,  Dr.  Haskell's  own  words  through  his  own  mono- 
gram explains  the  procedure  that  I  just  explained  to  you. 

Senator  Kennedy.  Well,  I  am  interested  in  Dr.  Haskell,  but  I  am 
interested  more  in  what  you  have  to  say  on  it.  As  you  have  admit- 
ted, you  were  being  supervised  by  Ms.  Gallivan,  and  she  takes 
issue  with  your  description  of  the  procedures  that  you  say  you  wit- 
nessed. I  want  to  give  you  at  least  an  opportunity  to  respond  to 
that,  because  she  said  "does  not  use  ultrasound  in  the  perform- 
ance," and  also  that  he  performs  one  25-week  and  one  26-week 
abortion  procedure,  "Dr.  Haskell  does  not  perform  past  24  weeks 
of  pregnancy." 

Ms.  Shafer.  Sir,  that  is  absolutely  not  true.  As  I  said,  again,  if 
you  will  read  Dr.  Haskell's  monogram,  it  even  says  in  the  mono- 
gram in  his  own  words  that  he  performs  them  up  to  24  weeks  and 
then  up  to  26  weeks  in  cases  that  have  severe  abnormalities  and 
stuff. 

Christie  Gallivan  also  made  reference  to  me  exactly.  She  said 
this  was  a  26y2-week  baby,  and  she  said  this  was  a  specisd  case 
because  the  baby  had  Down  Syndrome,  and  they  were  in  a  hurry 
to  get  this  baby — get  this  mother  aborted.  And  I  asked  her  why, 
and  she  told  me  because  the  doctor  had  a  self-imposed  limit  of  26 
weeks  and  she  also  told  me  at  that  point  in  California  they  did 
them  all  the  way  up  to  9  months. 

Senator  Kennedy.  Well,  am  I  correct  that  the  accuracy  of  your 
allegation  is  one  of  the  issues  involved  in  the  Federal  court  litiga- 
tion in  Ohio? 

Ms.  Shafer.  I  am  sorry.  Can  you  repeat  that? 

Senator  Kennedy.  Is  the  accuracy  of  your  allegations  one  of  the 
issues  involved  in  the  court  litigation  in  Federal  court  in  Ohio? 

Ms.  Shafer.  I  am  not  sure  about  that. 

Senator  Kennedy.  Well,  are  you  involved  to  any  extent  in  that 
case? 

Ms.  Shafer.  Yes;  I  submitted  written  testimony,  a  written  affi- 
davit. 

Senator  Kennedy.  And  is  there  some  question  about  that  docu- 
ment's accuracy?  Has  that  been  questioned  in  the  Federal  court? 

Ms.  Shafer.  I  don't  know. 

Senator  Kennedy.  Well,  as  I  understand  it,  the  judge  in  that 
case  said  that  your  affidavit  "cries  out  for  cross-examination." 
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Just,  finally,  are  you  aware  that  a  newsletter  for  the  American 
Nurses  Association  has  reported  that  you  are  an  employee  of  the 
National  Right  to  Life  Committee? 

Ms.  Shafer.  They  said  that  I  was  an  employee? 

Senator  Kennedy.  Yes,  that  you  were  a  member  of  the  commit- 
tee. 

Ms.  Shafer.  No,  sir,  I  was  not  aware  of  that,  and  I  am  not  a 
member  of  the  Committee  of  the  National  Right  to  Life.  I  came  to 
them. 

Senator  Kennedy.  OK  Thank  you. 

The  Chairman.  I  should  maybe  clarify  for  the  record,  Ms.  Shafer. 
You  described  Dr.  Haskell's  performing  this  procedure  on  a  26- 
week  fetus.  That  is  consistent  with  Dr.  Haskell's  1992  paper,  which 
we  will  put  into  the  record  so  everybody  can  read  it,  in  which  he 
described  performing  the  procedure  through  26  weeks. 

[See  p.  3.] 

The  Chairman.  And  it  is  also  consistent  with  Dr.  Haskell's  July 
1993  interview  with  the  American  Medical  News,  which  we  will 
also  put  into  the  record,  in  which  he  stated  that  he  did  the  proce- 
dure until  "about"  25  weeks. 

[The  interview  follows:] 
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Barbara  Bolsen.  Editor 


July    11,    1995 


The  lion.  Charles  T.  Canady 

Chairman,  Subcoomt Clee  on  che  ConsLiCucion 

Commitlee  on  the  Judiciary 

U.S.  House  of  Representatives 

2138  Rayburn  House  Office  Bldg. 

Washington,  D.C.    20513-6216 


bear  Representative  Canady: 

Ue  have  received  your  July  7  letter  outlining  allegations  of  inaccuracies 
in  a  July  5,  1993,  story  in  American  Medical  News,  "Shock-tactic  ads  target 
late-tern  abortion  procedure." 

You  noted  that  in  public  testinony  before  your  comnittee,  AMNews  is 
alleged  to  have  quoted  physicians  out  of  context.   You  also  noted  that  one 
such  physician  submitted  testimony  contending  that  AMNews  misrepresented  his 
statements.   We  appreciate  your  offer  of  the  opportunity  to  respond  to  these 
accusations,  which  now  are  part  of  the  permanent  subcommittee  record. 

AMNews  stands  behind  the  accuracy  of  the  report  cited  in  the  testimony. 
The  report  was  complete,  fair,  and  balanced.   The  conments  and  positions 
expressed  by  those  interviewed  and  quoted  were  reported  accurately  and  in- 
context.   The  report  was  based  on  extensive  research  and  interviews  with 
experts  on  both  sides  of  the  abortion  debate,  including  interviews  with  two 
physicians  who  perform  the  procedure  in  question. 

We  have  full  documentation  of  these  interviews,  including  tape  recordings 
and  transcripts.   Enclosed  is  a  transcript  of  the  contested  quotes  that  relate 
to  the  allegations  of  inaccuracies  made  against  AMNews. 

Let  me  also  note  that  in  the  two  years  since  publication  of  our  story, 
neither  the  organization  nor  the  physician  who  complained  about  the  report  in 
testimony  to  your  committee  has  contacted  the  reporter  or  any  editor  at  AMNews 
to  complain  about  it.  AMNews  has  a  longstanding  reputation  for_balance, 
fairness  and  accuracy  in  reporting,  including  reporting  on  abortion,  an  issue 
that  is  as  divisive  within  medicine  as  it  is  within  society  in  general.  We 
believe  that  the  story  in  question  comports  entirely  with  that  reputation. 

Thank  you  for  your  letter  and  the  opportunity  to  clarify  this  matter. 


Respectfully 


InflA^ijay^^t/v. 


Barbara  Bolsen 
Editor 


Attachment 
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BeLevanc.  porcioas  of  recorded  lacerview  with  Martin  Uaakell,  HD: 


AMM:  Lcl's  talk  first  about  whether  or  not  the  fetus  is  dead  beforehand 


Haakell:  No  it's  not.  No,  it's  really  not.JA  percentage  are  for  various 

iibers  oi.    reASons.  !>ome  just  because  ot  the  stress  —  intrauterine  stress 
during,  you  know,  the  two  days  that  the  cervix  is  being  dilated.  Sometimes  the 
membranes  rupture  and  it  takes  a  very  small  superficial  infection  to  kill  a 
fetus  in  utero  when  the  membranes  are  broken.  And  so  in  my  case,  I  would  think 

probably  about  a  third  of  those  are  definitely  are  (s-"c)  dead  before  1 ,,^ 

actually  start  to  remove  the  fetus. ^And  probably  the  other  two-thirds  are  no^^^ 

AMM:  Is  the  skull  procedure  also  done  to  make  sure  that  the  fetus  is  dead  so 
you're  not  going  to  have  the  problem  of  a  live  birth? 

Haakell:  It's  immaterial.  If  you  can't  get  it  out,  you  can't  get  it  out. 

AMM:  I  mean,  you  couldn't  dilate  further?  Or  is  that  riskier? 

Haskell:  Well,  you  could  dilate  further  over  a  period  of  days. 

AMM:  Would  that  just  make  it...  would  it  go  from  a  3-day  procedure  to  a  ^-  or 
a  5-? 

Haskell:  Exactly.  The  point  here  is  to  effect  a  safe  legal  abortion.  I  mean, 
you  could  say  the  same  thing  about  the  DiE  procedure.  You  know,  why  do  you  do 
the  D&E  procedure?  Why  do  you  crush  the  fetus  up  inside  the  wombt  To  kill  it 
before  you  take  it  out? 

Well,  that  happens,  yes.  But  that's  not  why  you  do  it.  You  do  it  to  get  it 
out.  I  could  do  the  same  thing  with  a  D&E  procedure.  I  could  put  dilapan  in 
for  four  or  five  days  and  say  I'm  doing  a  D&E  procedure  and  the  fetus  could 
just  fall  out.  But  that's  not  really  the  point.  The  point  here  is  you're 
attempting  to  do  an  abortion.  And  that's  the  goal  of  your  work,  is  to  complete 
an  abortion.  Not  to  see  how  do  I  manipulate  the  situation  so  that  I  get  a  live 
birth  instead. 

AMM,  wrapping  up  Che  .  Lcrview:  I  wanted  to  make  sure  I  have  both  you  and 
(Dr.)  McMahon  saying  'No'  then.  That  this  is  misinformation,  these  letters  to 
the  editor  saying  it's  only  done  when  the  baby's  already  dead,  in  case  of 
fetal  demise  and  you  have  to  do  an  autopsy.  But  some  of  them  are  saying 
they're  getting  that  information  from  NAF.  Have  you  talked  to  Barbara  Radford 
or  anyone  over  there?  I  called  Barbara  and  she  called  back,  but  I  haven  t 
gotten  back  to  her. 

Haskell:  Well,  I  had  heard  that  they  were  giving  that  information,  somebody 
over  there  might  be  giving  information  like  that  out.  The  people  that  staff 
the  NAF  office  are  not  medical  people.  And  many  of  them  when  I  gave  my  paper, 
many  of  them  came  in,  I  learned  later,  to  watch  my  paper  because  many  of  them 
have  never  seen  an  abortion  performed  of  any  kind. 

AMM;  Did  you  also  show  a  video  when  you  did  that? 

Haskell:  Yeah.  I  taped  a  procedure  a  couple  of  years  ago,  a  very  brief  video, 
r.hat  simply  showed  the  technique.  The  old  story  about  a  picture's  worth  a 
thousand  words. 

AMM:  As  National  Right  to  Life  will  tell  you. 

Haskell:  Afterwards  they  were  just  amazed.  They  just  had  no  idea.  And  here 
they're  rabid  supporters  of  abortion.  They  work  in  the  office  there. 
And... some  of  them  have  never  seen  one  performed... 


V 


Comments  on  elective  vs.  aon-elective  abortions: 

Uaakell:  And  I'll  be  quite  frank:  most  of  my  abortions  are  elective  in  that 
20-2A  week  range...  In  my  particular  case,  probably  20Z  are  for  genetic 
reasons.  And  the  other  BOZ  are  purely  elective...  ^^,^ 
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Abortion 


Continued  from  pa^e  J 

A  teller  lo  the  Siar-Thhune  »aid  the 
procedure  sho^*n  "is  only  performed 
at'ier  t'etal  death  when  an  autopsy  is 
necessary  or  to  save  the  life  ot  the 
mother"  And  the  Morrisville.  Vt.. 
Transcript,  which  said  in  an  editonal 
that  It  allowed  the  brochure  to  be  in- 
serted in  Its  paper  only  because  it 
feared  legal  action  if  it  refused,  quoted 
the  abonion  federation  as  providing 
similar  informauon.  "The  fetus  is  dead 
24  hours  before  the  pictured  procedure 
is  undertaken."  the  editonal  suted. 

But  Dr.  Haskell  and  another  doctor 
who  rouunelv  use  tne  proceaure  tor 
late-term  atx)nions  told  AMNews  that 
the  majontv  of  fetuses  aborted  this  way* 
are  alive  until  the  end  ot  the  procedure. 

Dr.  Haskell  said  the  drawings  were 
accurate  "trom  a  technical  point  of 
view.'  But  he  took  issue  with  the  tm- 
pticaiion  that  ttie  fetuses  were  'aware 
and  resisting." 

Radford  also  acknowled^d  that  L\^ 
intormation  her  jtroup  was  quoted  as" 
providing  was  inaccurate.  She  has 
since  sent  a  letter  to  lederauon  mem- 
l>ers.  outlining  guidelines  for  discuss- 
ing the  maoer.  Among  the  points: 

•  Don't  apologize:  this  is  a  legal  pro- 
cedure. 

•  No  abortion  method  is  acceptable 
to  abortion  opponents. 

•  The  language  and  graphics  in  the 
ads  are  disturbing  to  some  readers. 
"Much  of  the  negaave  reaciioiL  howev- 
er, is  the  same  reaction  that  might  be 
invoked  if  one  were  to  listen  to  a  sur- 
geon describing  step-by-siep  almost  any 
other  surgical  procedure  mvolving  bl<x>d. 
human  tissue,  etc." 

Late-abortlon  specialists 

Only  Dr.  Haskell,  lames  T  McMa- 
hon.  MD.  of  Los  Angeles,  and  a  hand- 
ful of  other  doctors  perform  the  O&X 
procedure,  which  Or.  McMahon  refers 
to  as  "inuct  D&E."  The  more  com- 
mon late -term  abortion  methods  are  the 
classic  D&E  and  induction,  which  usu- 
ally involves  injecting  digoxin  or  an- 
other substance  into  the  fetal  twart  to 
kill  it.  then  dilating  the  cervix  and  in- 
ducing labor. 

Or.  Haskell,  who  owns  abortion  clin- 
ics in  Cincinnati  and  Oayton.  said  he 
started  performing  O&Es  for  late  abor- 
tions out  of  necessity.  Local  hospitals 
did  not  allow  inducuons  past  1 8  weeks, 
and  he  had  no  place  to  keep  patients 
overnight  while  doing  the  procedure. 

But  the  classic  O&E.  in  wliich  (he 
fetus  IS  broken  apart  inside  the  womb, 
cames  the  risk  of  perforation,  teanng 
and  hemorrhaging,  he  said.  So  he 
turned  to  the  O&X.  which  he  says  is 
far  less  nsky  to  the  mother. 

Or.  McMahon  acknowledged  that  the 
procedure  he.  Or.  Hukell  and  a  hand- 
ful of  other  doctors  use  makes  some 
people  queasy.  But  he  defends  it. 
"Oiice  you  decide  the  uterus  must  be 
emptied,  you  then  have  to  have  100% 
allegiance  to  maternal  nsk.  There's  no 
justif  icauon  to  doing  a  more  dangerous 
procedure  because  somehow  ihis 
doesn't  offend  your  sensibilities  as 
much." 


Brochure  cKes  N.Y.  case 

The  four-page  anti-abortion  bro- 
chures also  include  a  graphic  depiction 
of  the  D&X  procedure.  But  the  cover 
features  a  photograph  ot  l6-mon(h-old 
Ana  Rosa  Rodnquez.  whose  nght  arm 
was  severed  during  an  abortion  attempt 
when  her  mother  was  7  months  preg- 
nanL 

The  child  was  bom  two  days  later, 
at  32  to  34  weeks'  gestation.  Abu 
HayaL  MD.  of  New  York,  was  con- 
victed of  assault  and  performing  an  il- 
legal abortion.  He  was  sentenced  to  up 
to  29  years  in  prison  for  this  and  an- 
other related  offense. 

New  'York  law  bans  abortions  after 
24  weeks,  euept  to  save  the  mother  s 
life.  The  brochure  states  thst  Dr.  Hayat 
never  would  have  been  prosecuted  if 
the  fedeial  "Freedom  of  Choice  Act " 
were  in  effect,  because  the  act  would 
invalidate  the  New  York  suiute. 

The  proposed  taw  would  allow  aljor- 
tion  for  any  reason  until  viability.  But 
it  would  leave  it  up  to  individual  prac- 
titioners —  not  the  sute  —  to  define 
that  point.  Posrviabiliry  abonions.  how- 
ever, could  not  be  restricted  if  done  lo 
save  a  woman's  life  or  health,  including 
emotional  health. 

The  atMrtion  federation's  Radford 
called  the  Hayat  case  "an  aberrauon" 
and  stressed  that  the  vast  majority  of 
abortions  occur  withm  the  first  tnmes- 
ler.  She  also  said  that  later  alx>rtions 
usually  are  done  for  reasons  of  fetal 
abnormality  or  maternal  health. 

But  Douglas  Johnson  of  the  National 
Right  to  Life  Committee  called  that 
suggestion  "blatantly  false." 

"The  abortion  practitioners  them-  ' 
selves  will  admit  the  majonty  of  their 
late-term  abortions '  are  elective."  he 
said.  "People  like  Dr  Haskell  are  just 
trying  to  teach  others  how  to  do  it 
more  efficiently." 

Numbers  game 

Accurate  figures  on  second-  and 
third-tnmcster  abomons  are  elusive  be- 
cause a  number  of  states  don't  require 
doaors  to  report  aboruon  statistics.  For 
example,  one-third  of  all  alx>nions  are 
said  to  occur  in  Calilorrua.  bui  tne  state 
tias  no  reporting  requiremenis.  The 
Guttmacher  Institute  csnmates  iheTT 
were  nearly  168.000  second-  and  third- 
tritresier  abonions  in  1988.  (he  lasi 
year  lor  which  tieures  arc  available. 

About  60.000  ol   those  occurred   in 

the  16-  to  20- week  penod.  with  10.660 

See  ABORTION,  next  page 
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Continued  from  preceding  page 
at  week  21   and  beyond  the  institute 
says,   tistimates  were  based  on  actuaJ 
gestational   age.   as   opposed   to    last 
menstrual  period. 

There  is  particular  debate  over  the 
number  ot  third-tnmester  abortions- 
Former  Surgeon  General  C.  Everett 
Koop.  MP.  estimated  in  1984  that 
4,000  are  performed  annually.  The 
abqnion  federation  puts  the  number  at 
300  to  500  Dr.  Haskell  says  that 
"probably  Koop's  numbers  are  more 
correct. 

Dr.  Haskell  said  he  performs  abor- 
tions "up  unul  about  25  weeks"  "  ges- 
tation, most  of  them  elecave.  Dr.  Mc- 
Mahon  does  abortions  through  ail  40 
weeks  of  pregnancy,  but  said  he  won  t 
tIo  an  elective  procedure  after  26 
weeks.  About  80%  of  those  he  does 
after  21  wteks  are  nonelective.  he  said. 

Mixed  feelings 

Dr.  McMahon  admits  having  mixed 
feelings  about  the  procedure  in  which 
he  has  chosen  to  specialize. 

"I  have  two  positions  that  may  be 
internally  iiKonsistent,  and  that's  prob- 
ably why  I  fight  wth  this  all  the  time," 
he  said. 

"I  do  have  moral  compunctions.  And 
if  I  see  a  case  that's  later,  like  after  20 
weeks  where  it  frankly  is  a  child  to 
me.  1  really  agomze  over  it  because 
the  potential  is  so  imminently  there.  I 
think.  'Gee.  it's  too  bad  that  this  child 
couldn't  be  adopted.' 

'On  the  other  hand.  I  have  another 
position,  which  I  think  is  superior  in 
the  hierarchy  of  questions,  and  that  is: 
'Who  owns  the  child?'  It's  got  to  be 
the  mother." 

Dr.  McMahon  says  he  doesn't  want 
to  "hold  patients  hostage  to  my  tech- 
nical skill.  I  can  say.  "No.  1  won't  do 
that,'  and  then  they're  stuck  with  either 
some  criminal  solution  or  some  other 


desperate  maneuver." 

Dr.  Haskell,  however,  says  whatever 
qualms  he  has  about  third-trimester 
abortions  are  'only  for  technical  rea- 
sons, not  for  emotional  reasons  of  fetal 
development." 

"I  think  It's  important  to  distinguish 
the  two. "  he  says,  adding  that  his  cut- 
off point  is  within  the  viability  thresh- 
old noted  in  Roe  v.  Wade,  the  Supreme 
Court  decision  that  legalized  abortion. 
The  decision  said  that  point  usually  oc- 
curred at  28  weeks  "but  may  occur 
eariicr.  even  at  24  weeks." 

Viability  is  generally  accepted  to  be 
"somewhere  between  25  and  26 
weeks."  said  Dr.  Haskell.  "It  just  de- 
pends on  who  you  talk  to. 

"We  don't  have  a  viability  law  in 
Ohio.  In  New  York  they  have  a  24- 
week  limitation.  That's  how  Dr.  Hayat 
got  in  trouble.  If  somebody  tells  me  1 
have  to  use  22  weeks,  that's  fine.  . 
I'm  not  a  trailblazer  or  activist  trying 
to  constantly  press  the  limits." 

Campaign's  impact  debated 

Whether  the  ad  and  brochures  will 
have  the  full  impact  abortion  oppo- 
nents intend  is  yet  to  be  seen. 

Congress  has  yet  to  schedule  a  final 
showdown  on  the  bill.  Although  it  has 
already  passed  through  the  necessary 
committees,  supporters  are  reluctant  to 
move  It  for  a  full  House  and  Senate 
vote  until  they  arc  sure  they  can  win. 

In  fact.  House  Speaker  Tom  Foley 
(D.  Wash.)  has  said  h;  wants  to  bnng 
the  bill  for  a  vote  under  a  "closed 
rule"  procedure,  which  would  prohibit 
consideration  of  amendments. 

But  opponents  are  lobbying  heavily 
against  Foley's  plan.  Among  the 
amendments  they  wish  to  offer  is  one 
that  would  allow,  but  not  require,  states 
to  rcstnct  abortion  —  except  to  save 
the  mother's  life  —  alter  24  weeks. 
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The  Chairman.  And  it  is  also  consistent  with  Dr.  Haskell's  No- 
vember 8,  1995,  testimony  in  Federal  District  Court  in  Ohio  in 
which  he  acknowledged  that,  although  at  present  he  does  not  per- 
form the  procedure  after  24  weeks  of  pregnancy,  he  used  to  per- 
form the  procedure  at  25  and  26  weeks  of  pregnancy.  And  with  re- 
gard to  the  use  of  ultrasound,  you  have  testified  that  when  you  ob- 
served the  procedure,  ultrasound  was  used  to  observe  the  fetus  in 
the  womb.  Dr.  Haskell  has  acknowledged  several  times  that  he 
uses  ultrasound  in  performing  his  D&X  procedure.  Most  recently, 
on  November  8,  1995,  in  sworn  testimony  before  the  Federal  Dis- 
trict Court  in  Ohio,  Dr.  Haskell  stated,  in  discussing  the  D&X,  "It 
is  done  intact  with  ultrasound  guidance."  So  we  will  put  this  tran- 
script in  the  record  as  well. 

[The  transcript  follows:] 
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In  the  U.S.  District  Court  for  the  Southern 
District  of  Ohio;  Western  Division 

[Case  No.  C-3-95-414;  Preliminary  Injunction] 
November  8,  1995 


Women's  Medical  Professional  Corp.,  et  al.,  Plaintiffs, 

vs. 
George  Voinovich,  et  al.,  Defendants 


transcript  of  proceedings 


In  the  above-captioned  cause,  before  the  Honorable  Walter  Her- 
bert Rice,  Judge 


Appearances 


On  Behalf  of  the  Plaintiff:  Alphonse  A.  Grerhardstein,  Esq.,  Kath- 
ryn  Kolbert,  Esq.,  Sarah  Poston,  Esq.,  David  C.  Greer,  Esq. 

On  Behalf  of  Defendant  Voinovich:  Diane  Richards,  Esq.,  Michael 
Renner,  Esq.,  Kent  Shimeall,  Esq. 

On  Behalf  of  Defendant  Heck:  Chris  Van  Schaik,  Esq.,  Elissa 
Cohen,  Esq. 


*  *  *  the  parental  notice  and  informed  consent  laws  in  Ohio? 

A.  Yes,  I  have. 

Q.  Well,  let's  talk  about  November  fourteenth,  nineteen  ninety  five.  On  that  day 
house  bill  135  is  scheduled  to  go  into  effect.  Do  vou  have  appointments  for  abortion 
services  to  patients  in  Montgomery  County  scheduled  for  that  day? 

A.  Yes,  I  do. 

Q.  All  right.  And  do  you  have  appointments  scheduled  in  Hamilton  and  Sununit 
County  as  well  on  that  day? 

A.  Yes,  I  do. 

Q.  Are  any  of  those  patients  in  the  second  trimester  of  their  pregnancies? 

A.  Yes,  they  are. 

Q.  Now,  I  don't  suppose  you've  looked  at  the  individual  case  files.  But  can  you 
teU  me  typically  who  these  patients  are,  what  conditions  they  come  to  you  with 
when  thev  present  in  the  second  trimester? 

A.  Well,  a  variety  of  conditions.  Some  medical,  some  not  so  medical.  Some  with 
fetal  abnormalities. 

Q.  What  are  some  of  the  fetal  abnormalities  that  you've  become  aware  of  in  the 
process  of  providing  abortion  services? 

A.  They,  they  run  the  gamut  as  they  do  with  any  provider  who  deals  with  preg- 
nancies tiiat  have  abnormalities,  the  most  common  being  spinal  cord  defects,  second 
most  common  being  downs  or  the  other  trisomies.  And  then  after  that,  they  run  the 
gamut  of  hereditary  polycystic  kidney  disease.  Fragile  X  syndrome.  Marker  chro- 
mosome, Kleinfelder's. 

The  Court:  Let's  do  it  in  this  fashion.  If  you'd  begin  that  listing  again.  Doctor, 
and  spell  your  terms,  I'd  appreciate  it,  for  the  court  reporter. 
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The  Witness:  Sure.  Hereditary  polycystic  kidney  disease.  Fragile  X  syndrome. 
Marker  chromosome.  Kleinfelder's,  KLEINFELDERS,  syndrome.  Turner's 
syndrome.  Dandy  Walker  just  Uke  it  sounds  syndrome.  Inversion.  Hydrocephalus, 
HYDROCEPHALUS.  Various  maternal  diseases.  Diabetes,  high  blood  pres- 
sure. Lumbar  disease.  Sickle  cell  anemia.  Heart  failure.  Agoraphobia.  Renal  failure. 
And  others.  Ending  with  fetal  demise. 

Q.  Have  you  also 

Mr.  Renner:  Excuse  me.  It  appeared  to  me  during  that  answer  that  the  doctor 
was  reading  something  from  the  stand.  If  so  I'm  wondering  if  we  might  have  an  op- 
portunity to  review  what  it  is  he  has  in  front  of  him. 

The  Court:  The  answer  is  yes.  First  I'd  Uke  there  to  be  a  foundation  laid  to  allow 
him  to  read  from  it,  Mr.  Gerhardstein.  And  prior  to  cross,  Mr.  Renner,  you  can  re- 
view the  document. 

Doctor  Haskell,  you  mentioned  agoraphobia. 

The  Witness:  Yes. 

The  Court:  Which  I  have  always  assumed  was  fear  of  crowds.  Obviously  my  defi- 
nition is  incorrect.  What  does  the  term  mean? 

The  Witness:  This  term  as  I  used  it  for  this  particular  patient  as  a  homebound 

{)atient  that  was  afraid  to  leave  her  home  and  was  brought  to  my  office  by  ambu- 
ance  under  heavy  sedation. 
The  Court:  I  understand. 
Go  ahead,  sir. 

BY  MR.  GERHARDSTEIN 

Q.  Dr.  Haskell,  did  you  have  some  notes  in  front  of  you  as  you  gave  your  answer? 

A.  Yeah.  This  is  a  Ust  from  a  patient  list  that  I  have,  because  it  had  patient 
names  I  didn't  want  to  bring  to  the  stand  but  I  took  from  that  list  the  various  diag- 
noses I  extracted  from  patient  files. 

Q.  And  were  you  unable  to  remember  every  one  of  those  specific  conditions?  Is 
that  why  you  wrote  them  down? 

A.  From  recall,  yes. 

Mr.  Gerhardstein:  Your  Honor,  I  certainly  have  no  objection  to  them  seeing  his 
list. 

The  Court:  Perhaps  during  direct  and  cross  well  take  a  recess  and,  Mr.  Renner, 
you  may  review  the  aocument. 

Mr.  Renner:  Thank  you,  your  Honor. 

The  Court:  Yes,  sir. 

Go  ahead,  sir. 

BY  MR.  GERHARDSTEIN 

Q.  Dr.  Haskell,  in  addition  to  the  conditions  you've  mentioned,  do  any  of  your  pa- 
tients have  forced  pregnancies? 

A.  Yes.  We  do  see  that  occasionally. 

Q.  And  those  are  victims  of  rape  or  incest? 

A.  That's  correct. 

Q.  Now,  where  do  your  patients  come  from? 

A.  From  all  over  the  state  of  Ohio  and  also  from  most  of  the  states  that  share 
a  border  with  Ohio  and  a  few  from  further  away. 

Q.  Now,  if  your  ability  to  deliver  abortion  services  is  interrupted  next  week,  and 
you  can't  serve  these  patients,  what  effect  will  that  have  on  these  women  medically? 

A.  If  they're  not  able  to  obtain  the  abortion  somewhere  else,  they  would  be  forced 
to  continue  with  a  pregnancy  or  continue  a  pregnancy  with  a  condition  that  could 
be  injurious  to  them.  Possibly  permanently. 

Q.  Let's  break  it  down.  Let's  say  they  don't  have  a  medical  condition  that's  contra- 
indicated  for  pregnancy.  Let's  just  say  that  they  are  delayed  in  receiving  abortion 
services.  Does  that  implicate  any  medical  risk  at  all? 

A.  The  CDC  data  that's  been  pubUshed  widely  over  the  3  years  clearly  indicates 
that  with  progressing  pregnancy  there's  increased  risk  with  pregnancy  termination. 

Q.  If,  there's  increased  risk  if  you  terminate  later? 

A.  Later.  For  each  week  you  go  along  in  the  pregnancy,  there's  roughly  a  thirty 
percent  increase  in  morbidity  and  8  up  to  a  fifty  percent  increase  in  mortaHty  with 
each  progressive  week  of  pregnancy  in  delay  of  termination. 

Q.  And  if  a  woman  chooses  to  bring  a  pregnancy  to  term  as  opposed  to  terminat- 
ing in  the  second  trimester,  is  there  a  greater  risk  to  her  medical  health  by  carrying 
the  pregnancy  to  term? 
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A.  As  a  general  rule,  carrying  a  pregnancy  to  term  without  intervention  imposes 
greater  risks  than  termination.  And  of  course  a  woman  that  may  herself  be  ill,  that 
risk  multiplies. 

Q.  Is  this  some  of  the  very  information  that  you  have  to  share  with  women  under 
the  provisions  of  Ohio's  informed  consent  law? 

A.That's  correct. 

Q.  Now,  if  your  ability  to  deliver  abortion  services  is  interrupted  next  week  and 
you  can't  serve  the  patients  that  you've  already  scheduled,  in  your  experience  have 
you  ever  seen  women  in  that  situation  where  they  can't  secvu-e  abortion  services  do 
anything  harmful  to  themselves? 

A.  Yes,  I  have. 

Q.  When  and  what  did  you  observe? 

A.  I  did  my  medical  training  at  the  University  of  Alabama  in  sixty  eight  through 
seventy  two.  My  internship  there,  seventy  two  through  seventy  three.  During  my 
internship  we  had  numerous  women  that  presented  to  the  Emergency  Room  and 
that  were  held  on  our  gynecology  wards  that  had  severe  pelvic  infections  from  ille- 
gally obtained  or  self  induced  abortions.  In  more  recent  history  we  have  seen,  I've 
seen  two  patients  that  were  young  girls  who  were  simply  afraid  and  tried  to  self 
induce  or  induce  with  the  help  of  a  mend.  And  they  became  seriously  Ul.  After  their 
infections  were  brought  under  control  by  the  medical  personnel,  they  were  brought 
to  me  for  the  termination. 

Q.  Dr.  Haskell,  have  you  reviewed  your  affidavit  that  was  submitted  to  the  Court 
in  support  of  the  memo,  in  support  of  the  motion  for  a  preliminary  iryunction? 

A.  Yes,  I  have. 

Q.  Is  the  information  in  that  affidavit  true  and  accurate? 

A.  Yes,  it  is. 

Q.  You  do  provide  D  and  X  abortion  services  to  patients  in  Ohio.  Right? 

A.  That's  correct. 

Q.  And  vou,  also,  provide  D  and  E  abortion  services.  Is  that  right? 

A.  That  s  correct. 

Q.  Now,  do  you  intend  to  continue  to  provide  both  of  these  services  past  November 
fourteenth  of  ninety  five? 

A.  That  is  correct. 

Mr.  Gerhardstein:  Yovu*  Honor,  in  light  of  the  lateness  of  the  hour  what  I'd  do 
is  I'd  propose  that  we  stop  the  direct  examination  now.  Ill  stand  on  his  affidavit 
and  the  cross  so  that  everybody  has  time  to  fully  argue  the  case  as  well  today. 

The  Court:  All  right.  Well,  I  appreciate  that  offer,  Mr.  Gerhardstein.  Keep  in 
mind  I  have  offered  the  defense  the  opportunity  to  present  witnesses. 

Mr.  Gerhardstein:  Yes. 

The  Court:  So,  in  truth  there  will  be  nothing  to  argue  today.  You're  more  than 
welcome  to  rest  your  direct  examination  having  incorporated  the  affidavit  into  that 
examination  if  you  wish.  Is  that  your  preference? 

Mr.  Gerhardstein:  Yes,  your  Honor. 

The  Court:  Why  don't  we  take  about  a  ten  to  fifteen  minute  recess  at  this  point? 
We  will  return  for  cross-examination. 

We  are  in  recess. 


[Whereupon,  a  recess  was  taken  at  2:53  p.m.  and  the  proceedings  resumed  at  3:17 
p.m.] 


[In  the  courtroom,  present  being  the  Court,  Counsel,  Law  Clerk  Caroline  Lake, 
spectators,  the  marshals,  the  courtroom  deputy,  and  the  court  reporter.] 

IN  OPEN  COURT 

The  Court:  Mr.  Renner,  you  may  proceed  with  cross. 
Mr.  Renner:  Thank  you  very  much,  your  Honor. 

CROSS-EXAMINATION 

BY  MR,  RENNER 

Q.  Dr.  Haskell,  we  haven't  previously  met.  My  name  is  Michael  Renner.  I  rep- 
resent the  attorney  general  of  tne  state  of  Ohio. 
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You  have  given  us  testimony  on  direct  examination  of  which  includes  your  back- 
ground as  a  licensed  physician  in  the  state  of  Ohio,  Doctor.  Do  you  have  with  you 
a  vitae  or  a  resume  that  would  itemize  for  me  your  background  and  credentials? 

Mr.  Gerhardstein:  Excuse  me,  your  Honor. 

The  Court:  That's  attached  to  the  affidavit,  isit  not? 

Mr.  Renner:  I  don't  beUeve  it  was,  your  Honor. 

Mr.  Gerhardstein:  It's  marked  as  Plaintiffs'  Exhibit  nine. 

The  Court:  It's  number  nine. 

Mr.  Renner:  I'm  sorry. 

Mr.  Renner:  Thank  you. 

BY  MR.  RENNER 

Q.  I'm  looking  at  Plaintiffs'  Exhibit  nine.  Doctor.  Is  that  your  resume  itemizing 
the  background,  your  background  as  a  physician? 

A.  Yes,  it  is.  I'm  reviewing  it  because  I  was  asked  to  provide  this.  I  didn't  have 
an  opportunity  to  review  it.  It  came  out  of  a  word  processor  right  to  the  attorneys 
office.  So,  let  me  review  it  for  possible  corrections. 

Q.  Certainly. 

A.  [Witness  examining  document.]  I'm  no  longer  a  member  of  the  Southwestern 
Ohio  Society  of  Family  Physicians.  I'm  no  longer  a  member  of  the  Montgomery 
County  Medical  Society.  I'm  no  longer  on  staff  at  Miami  Valley  Hospital.  Otherwise 
it  appears  to  be  correct  as  far  as  I  can  tell. 

Q.  Thank  you,  Doctor. 

Having  removed  your  staff  affiliation  with  Miami  Valley  Hospital,  that  leaves 
from  your  resvune  a  staff  affihation  with  Jewish  Hospital  in  Cincinnati.  Are  there 
any  other  hospitals  with  which  you're  currently  affiliated? 

A.  No,  there  are  not. 

Q.  And  with  regard  to  your  affiliation  with  Jewish  Hospital,  do  you  have  admit- 
ting privileges  at  that  institution? 

A.  That's  correct. 

Q.  Okay.  And  what  patients  do  you  admit  to  Jewish  Hospital? 

A.  None. 

Q.  When  was  the  last  time  you  admitted  a  patient  to  Jewish  Hospital? 

A.  I  don't  believe  that  I  ever  have. 

Q.  When  was  the  last  time  you  admitted  a  patient  to  Miami  Valley  Hospital? 

A.  I  don't  believe  that  I  ever  have. 

Q.  Doctor,  it  indicates  here  that  you  are,  you  have  received  training  in  general 
surgery  and  in  family  practice.  Is  that  correct? 

A.  And  In  anesthesia,  that's  correct. 

Q.  I'm  sorry.  As  well  as  anesthesia.  Anesthesia  is  listed  as  an  internship.  So  that 
training  does  not  qualify  you  to,  for  instance,  take  the  board  exam  for  anesthesi- 
ology, does  it? 

A.  That's  correct. 

Q.  Did  you  complete  your  general  surgical  residency? 

A.  No,  I  did  not. 

Q.You  did  though  I  gather  complete  your  family  practice  residency? 

A.  That  is  correct. 

Q.  In  any  of  those  residencies  did  you  undergo  any  extensive  training  in  obstetrics 
and  gjnnecology? 

A.  'Training  as  the  word  extensive  is  relative. 

Q.  All  right.  That  wovild  have  been  part  of  which  training  period? 

A.  I  had  some  anesthesia,  I  had  some  GYN  rotation  in  my  internship  at  Alabama. 
I  had  consultations  with  GYN  in  my  general  surgery  training.  I  didn't  have  a  spe- 
cific rotation  in  of  GYN.  And  in  my  family  practice  training  1  had  actual  rotations 
in  both  obstetrics  and  in  gjrnecology. 

Q.  All  right.  So,  in  the  family  practice  training  you  did  undergo  training  in  deliv- 
ery of  babies  I  gather? 

A.  That  is  correct.  And  also  in  my  earlier  experience  in  Alabauna  there  was  a  gap 
you'll  see  in  my  training  between  seventy  three  and  seventy  four  I  worked  in  rural 
south  Alabama  where  I  nad  an  extensive  OB  practice  witli  poor  and  underprivileged 
families. 

Q.  All  right.  And  it  indicates  on  your  resume  that  you  are  presently  board  cer- 
tified in  family  practice.  Is  that  correct? 

A.  I  took  my  boards  in  family  practice  in  nineteen  seventy  eight  and  passed  them, 
that's  correct. 

Q.  Okay.  And  as  of  today  you  are  board  certified? 
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A.  I  did  not  recertify.  I  do  not  practice  family  practice  so  I  have  not  taken  the 
recertification  exam. 

Q.  So,  woiild  it  be  correct  to  say,  Doctor,  at  the  present  time  you  are  not  certified 
in  the  American  Board  of  Family  Practice? 

A.  That  is  correct. 

Q.  And  yet  your  resume  lists  certification  American  Board  of  Family  Practice? 

A.  It  lists  the  date. 

Q.  That's  the,  did  you  intend  to  convey  by  this  docvmient  that  you  were  only  cer- 
tified during  the  year  nineteen  seventy  eight  by  the  American  Board  of  Family  Prac- 
tice or  was  that  the  date  that  you  continued? 

A.  From  nineteen  seventy  eight  through  the  certification  period  which  I  think 
maybe  was  seven  years  in  family  practice. 

Q.  I  see.  So,  at  the  present  time  you  are  not  a  board  certified  physician  in  any 
specialty? 

A.  That  is  correct. 

Q.  Doctor,  as  part  of  the  evidence  in  this  case  an  affidavit  has  been  submitted 
which  I  believe  in  the  book  in  front  of  you  is  marked  as  Exhibit  three.  Do  you  have 
that  in  front  of  you? 

A.  Yes,  I  do. 

Q.  I  have  some  questions  regarding  your  statements  in  that  affidavit.  Perhaps  we 
could  start  at  paragraph  fo\ir.  In  paragraph  four  you  indicate  that  the  mortahty  risk 
from  abortion  increases  each  week  into  the  pregnancy.  Is  that  correct? 

A.  That  is  correct. 

Q.  Okay.  Doctor,  after  the,  roughly  the  eighth  week.  All  right? 

A.  Yes. 

Q.  And  you  make  reference  to  that  in  voiu*  affidavit.  I'm  sorry. 

Doctor,  are  you  aware  of  Uterature  which  indicates  that  in  fact  the  risks  of  abor- 
tion by  the  sixteenth  week  are  such  that  complication  of  abortion  are  greater  than 
comphcations  of  canying  the  baby  to  term? 

A.  I'm  not  aware  of  any  such  literatvu*e.  That  contradicts  any  of  the  literature  that 
I've  ever  reviewed. 

Q.  All  right.  Now,  Doctor,  in  the  next  paragraph  you  speak  of  the  nvunber  of  dif- 
ferent maternal  health  risks  that  occasionally  accompany  patients  who  present  for 
termination  of  pregnancy. 

Do  you  see  where  you've  done  that  in  paragraph  five? 

A.  Okay. 

Q.  Those,  I  just  jotted  them  down.  See  if  I've  got  them  correctly  here.  I  had  that 
you  hsted  chronic  renal  failure,  myasthenia  gravis,  h3rpertension,  diabetes,  cancer, 
congenital  heart  disease,  coronary  artery  disease. 

Aj-e  those  the  debiUtating  conchtions  of  some  pregnant  women  who  present  to  you 
for  your  attention? 

A.  Those  have  been,  yes. 

§.  Now,  Doctor,  tell  me  this.  How  would  it  happen — well,  let  me  start  this  way. 
our  cUnic  is  strictly  oriented  toward  termination  of  pregnancy.  Is  that  correct? 

A.  That  is  correct. 

Q.  You  don't,  even  though  you  are  a  family  practitioner,  at  one  time  a  board  cer- 
tified family  practitioner,  you  do  not  carry  out  a  practice  involved  in  regular  routine 
care  of  women  before  or  after  pregnancy,  do  you? 

A.  That  is  correct. 

Q.  And,  Doctor,  isn't  it  true  that  you  rarely  are  the  first  physician  that  a  patient 
contacts  once  they  have  become  pregnant.  Is  that  a  true  statement? 

A.  No,  that  is  not. 

Q.  So,  how  often,  Doctor,  are  you  the  first  physician  that  a  patient  with  pregnancy 
complicated  by  chronic  renal  failure  or  myasthenia  gravis  or  hypertension,  one  of 
these  threatening  conditions  that  you  Ust  in  yovu*  affidavit,  how  often  are  you  the 
first  care  physician  to  see  that  patient  during  pregnancy? 

Mr.  Gerhardstein:  Your  Honor,  I'm  gonna  object.  And  the  reason  is  that  it  seems 
to  me  there  ought  to  be  some  boundaries  for  tne  cross  of  this  physician.  On  trial 
here  is  house  bill  135.  We're  addressing  the  preliminary  injunction  for  standards. 
And  while  Mr.  Renner  has  been  very  respectful  and  I  have  no  problem  with  the 
cross  so  far,  I  can  see  that  we're  also  assuming  that  all  doors  are  open,  that  a  full 
range  cross  on  all  aspects  of  Mr.  Haskell's  practice  seems  to  be  in  oraer.  And  I  ques- 
tion that. 

The  Court:  Well,  if  in  fact  that's  Mr.  Renner's  goal,  certainly  an  objection  will 
be  greeted  with  a  favorable  ruling  fix)m  me.  I  see  nothing  wrong  with  the  cross-ex- 
amination to  this  point.  The  affidavit  is  submitted  in  support  of  your  motion  for  pre- 
liminary injunction.  Certainly  he's  entitied  to  cross  on  it.  So,  as  of  this  moment  I 
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see  nothing  improper  about  the  cross.  You  may  renew  an  objection  later  if  you  feel 
he's  gone  too  far. 

Mr.  Gerhardstein:  Thank  you,  sir. 

The  Court:  Proceed,  sir. 

The  Witness:  The  two  questions  you  just  asked  have  different  contexts.  The  first 
question  asked  me  of  all  of  my  patients  what  percentage  of  them  do  I  see  them  first 
versus  someone  else.  The  second  question  was  limited  to  the  scope  of  those  patients 
with  these  medical  conditions. 

In  the  first  case  roughly  fifty  percent  of  the  patients,  of  all  patients,  I  see  them 
for  the  first  time. 

In  the  second  case  roughly  eighty  percent  of  those  patients  are  more,  are  seen  by 
another  physician  before  they're  seen  by  me. 

BY  MR.  RENNER 

Q.  All  right.  Let's  break  that  latter  category  down.  Eighty  percent  of  patients  who 
would  be  carrying  conditions  such  as  myasthenia  gravis  or  n3^ertension  and  those 
listed  in  paragraph  five  which  you  treat  are  referred  to  you  by  other  physicians.  Is 
that  your  testimony? 

A.  At  least  eighty  percent,  that's  correct. 

Q.  And,  Doctor,  in  terminating  the  pregnancy  of  a  patient  say  with  congenital 
heart  disease,  what  assistance  do  you  get  from  anybody  specialized  in  cardiology  or 
otherwise  specialized  in  treating  that  underl5dng  condition  of  the  mother  do  you 
have  available  to  you  during  the  three  days  that  you're  undergoing  the  termination 
of  pregnancy  process? 

A.  Well,  it  would  depend  on  the  individual  patient  and  her  needs.  Patients  that 
are  critically  Ul  at  the  time  they're  referred  for  termination,  I  probably  would  not 
see.  Most  oi  the  patients  that  are  referred  to  me  for  termination  are  at  least  healthy 
enough  to  undergo  an  operation  on  an  outpatient  basis  or  else  I  would  not  under- 
take it. 

Q.  Okay.  So,  in  other  words.  Doctor,  the  provision  in  house  bill  132  [sic]  which 
I  think  in  your  affidavit  you  referred  to  as  having  a  confusing  description  of  the  type 
of  medical  emergency  in  the  mother  that  would  permit  you  to  perform  in  the  accept- 
ed fashion  from  the  norm  as  set  out  in  the  statute,  those  patients  would  not  be  seen 
by  you  in  an  abortion  clinic  setting.  Is  that  correct? 

A.  Not  necessarily.  Again,  it  depends  on  the  case. 

We  had  one  just  this  week  that  was  referred  to  us  for  premature  rupture  of  her 
membranes.  She  was  referred  to  us  on  Tuesday  morning  because  we  saw  her  on 
Tuesday. 

One  thing  you  have  to  understand  is  we  don't  start  these  procedures  every  day 
of  the  week.  We  cannot  because  we  cannot  work  around  the  calendar. 

So,  there's  a  question  of  opportunity  as  weU  as  medical  necessity.  Those  two  items 
have  to  come  together  to  serve  the  patient.  If  I  can't  do  her  this  week,  the  delay 
is  going  to  be  a  week.  So  that  if  they  have  a  serious  medical  condition  or  in  the 
case  of  premature  ruptured  membranes,  that  can  cause,  delay  can  cause  an  infection 
to  become  started  which  is  not  present  at  that  time. 

So,  not  all  conditions  are  emergent  in  the  sense  that  this  person  is  going  to  die 
tomorrow  if  they're  not  treated  todav.  But  they're  emergent  in  the  sense  that  if  they 
don't  receive  immediate  care,  their  health  is  put  at  increasing  jeopardy  and  risk  by 
delay.  We  prefer  to  treat  them  before  they  become  critically  ill  rather  than  as 
they  re  critically  ill. 

Q.  Doctor,  wouldn't  it  be  fair  to  say  that  with  regard  to  others  who  are  so  im- 
pacted by  conditions  of  serious  life  threatening  nature  as  to  be  in  need  of  an  acceler- 
ated end  of  pregnancy  process,  and  by  that  I  mean  the  conditions  that  you've  listed 
in  paragraph  five,  that  you  would  treat  those  patients  by  referring  them  to  a  medi- 
cal care  facility  with  greater  equipment  than  what  you  have,  wouldn't  you? 

A.  I  think  you've  pointed  out  the  problem  with  the  interpretation  of  the  statute. 
As  a  physician  I  wouldn't  want  to  wait  until  they  were  in  that  condition  to  have 
them  referred  for  treatment. 

Q.  Well,  as  a  physician  you  don't  see  them  until  they're  referred  to  you  by  some 
other  physician.  Those  are  the  category  patients  we  were  just  talking  about  there. 

A.  Well,  as  a  physician  referring  the  patient  to  me.  If  I  were  in  the  position  of 
a  physician  referring  the  patient  for  the  treatment,  I  wouldn't  want  to  put  her  in 
the  position  of  referring  until  she  was  in  a  critical  state. 

Q.  Absolutely.  And  so,  you  don't  see  patients  in  your  clinic  in  terms  of  on  a  refer- 
ral basis  that  are  in  such  emergent  need  of  termination  of  pregnancy  that  their 
health  condition  requires  you  to  act  contrary  to  the  basic  guidelines  of  the  statute 
and  you  have  to  apply  the  emergency  provisions?  You  don't  see  those  patients? 
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If  you  ever  did,  you  would  refer  them  to  a  hospital,  wovildn't  you? 

A.  Well,  there's  a  contradiction  there,  though,  because  house  bill  135  prevents  me 
from  providing  that  form  of  treatment  that  I  feel  is  most  expeditious  and  effective 
for  that  patient.  Instead  it  requires  me  to  defer  to  a  different  form  of  treatment. 

Q.  Well,  I  apologize. 

A.  If  it's  not  emergent.  You've  contradicted  yourself  because  if  it's  not  emergent 
I'm  banned  from  using  the  procedure.  Only  if  it's  emergent  can  I  use  the  procedure. 

Q.  Maybe  I  have  contradicted  mvself  I  apologize.  Doctor.  Let  me  set  for  you  the 
scene  in  which  there  is  no  house  bill  135. 

A.  Sure. 

Q.  For  whatever  reason,  it's  not  in  existence  today  and  it  never  comes  into  exist- 
ence. And  presented  in 

A.  It's  a  desirable  scenario. 

Q.  Yes,  I  understand  that.  That's  why  you  filed  the  lawsuit. 

And,  Doctor,  presented  in  that  context  on  yovu-  doorstep  is  a  mother  of  advanced 
pregnancy,  say  over  twenty  weeks  who  has  a  condition  that  you  immediately  diag- 
nose as  severe  congenital  heart  disease  and  requiring,  in  your  opinion,  immediate 
action  to  end  this  pregnancy. 

Now,  Doctor,  you're  not  suggesting  to  this  court  that  you  would  undertake  that 
procedure  in  your  office.  You  wovild  refer  that  patient  to  the  care  of  a  facility  where 
a  cardiologist  is  available  and  where  perhaps  nigh  risk  pregnancy  obstetricians  are 
available  to  perform  the  end  of  pregnancy  procedure,  woxildn't  you? 

A.  Well,  there  is  no  such  facility  in  Montgomery  County.  And  in  fact  patients  simi- 
lar to  what  you've  described  have  been  referred  to  me,  have  been  brought  to  me  by 
ambulance  on  a  daily  basis  for  us  to  do  oiu-  work.  They've  been  retiimed  to  the  hos- 
pital by  ambulance  to  continue  their  care  for  their  underljdng  illness.  And  in  that 
manner  I  have  completed  these  procedures  with  the  help  and  support  of  the  primary 
care  physicians  who  are  caring  for  the  underlying  and  severe  illness.  So,  that's  a 
very  real  scenario  that  has  happened. 

Q.  You've  never  had  that  difficulty  in  that  scenario  of  getting  the  concurrence  of 
another  physician  to  undergo  the  process? 

A.  To  the  contrary.  The  physician  has  asked  me  to  help  him  out.  He's  the  one 
with  the  sick  patient  with  the  problem.  I'm  the  solution  for  his  difficvilty.  The  dif- 
ficulty of  his  patient. 

Q.  Correct.  And  that  physician  would  be  a  physician  who  would  concur  in  the  ne- 
cessity of  doing  the  procedvure  that  you  were  undertaking  again.  Is  that  right? 

A.  Yes.  That's  true  depending  upon  the  interpretation  of  the  emergent,  emergency 
provision  of  the,  of  the  statute. 

Q.  Doctor,  let's  move  along  to,  if  you'll  refer  with  me  to  paragraph  six  of  your  affi- 
davit. 

A.  [Witness  complied.] 

Q.  You  refer  to  situations  that  you,  in  which  you've  been  involved  in  which  women 
have  serious  emotional,  mental,  or  financial  considerations. 

A.  Sure. 

Q.  Doctor,  you're  not  aware  of  how  in  those  circumstances  it's  necessary  to  end 
pregnancy  in  a  fashion  that  requires  the  end  of  fetal  life,  are  you? 

A.  I'm  sorry? 

Q.  Yeah. 

Doctor,  to  deal  with  a  patient  who  has  emotional  or  mental  or  financial  consider- 
ations, and  let  me,  let  me  back  up.  Doctor. 

Let  me  ask  you  to  consider  a  patient  in  your  practice  and  which  you're  seeing  per- 
haps for  the  first  time  that  has  serious  emotional  and  perhaps  additionally  financial 
considerations.  And  maybe  they're  related.  And  this  patient  is  carrying  a  fetus  that 
is  less  than  twenty  two  weeks  of  gestation  according  to  your  own  determinations 
however  you  manage  to  make  that  determination,  Doctor. 

A.  [Nodded  headj 

Q.  Is  there  anything  that  you're  aware  of  in  the  proposed  statute  that  would  for- 
bid you  from  terminating  the  pregnancy  of  that  woman  with  a  fetus  of  less  than 
twenty  two  weeks? 

A.  Sure. 

Q.  And  what  is  that? 

A.  The  brain  suction  provision. 

Q.  Okay.  So,  are  you  saying  that  a  woman  of  less  than  twenty  two  weeks  of  preg- 
nancy, the  only  procedure  of  which  you're  trained  and  familiar  to  terminate  that 
pregnancy  is  the  Drain  suction  procedure? 

A.  I'm  sajdng  that  the  brain  suction  procedure  is  the  procedure  of  choice  and  that 
other  procedures  are  less  desirable  because  they  impose  greater  risks  to  the  woman. 
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Q.  Doctor,  approximately  how  many  different  physicians  in  the  state  of  Ohio  to 
your  Icnowledge  are  performing  abortions  or  are  terminating  pregnancy  for  women 
carrying  fetuses  from  twenty  to  twenty  two  weeks? 

A.  On  a  regular  basis  or  ever? 

Q.  Ever. 

A.  I  have  no  idea.  On  a  regular  basis  I  believe  only  two. 

Q.  All  right.  Those  are  who? 

A.  Myself  and  Dr.  Seiner. 

Q.  And  Doctor 

A.  Seiner  is  S  E  I  N  E  R. 

Q.  Doctor,  let's  consider  another  hypothetical.  Let's  suppose  we're  dealing  with  a 
mother  whose  fetus  is  according  to  your  determination  at  a  gestational  age  of  nine- 
teen weeks. 

Are  there  more  than  two  physicians  who  would  carry  out  that  woman's  desire,  as- 
suming she  had  it,  to  end  her  pregnancy  at  that  gestational  age? 

A.  Yes. 

Q.  Can  you  estimate  for  me  say  in  the  state  of  Ohio  how  many  physicians  are 
terminating  pregnancy  with  gestational  ages  of  nineteen  weeks? 

A.  I  beUeve  four. 

Q.  All  right.  Do  any  of  them  use  a  procedure  other  than  the  brain  suction  proce- 
dure? 

A.  At  nineteen  weeks  I  use  and  I  believe  the  other  physicians  also  use  a  standard 
D  and  E,  dilation  and  evacuation. 

(^.  All  right.  Doctor,  you  referred  for  instance  at  the  beginning  of  your  direct  ex- 
amination to  a  number  of  patients  who  are  set  up  for  termination  of  pregnancy  next 
week. 

What  was  the  total  number  that  you  gave  testimony  to  in  your  direct  examina- 
tion? 

A.  I  did  not  give  a  number. 

Q.  All  right.  You  had,  you  indicated  that  there  were  a  number  of  them  that  were 
scheduled  say  next  Tuesday.  Do  you  recall  what  number  your  records  reflect  are 
scheduled  for  termination  of  pregnancy  next  Tuesday? 

A.  No,  I  do  not. 

Q.  Is  it  more  than  two? 

A.  Yes. 

Q.  Doctor,  do  you  have  any  idea  how  many  of  the  patients  scheduled  for  termi- 
nation of  pregnancy  next  Tuesday  are  carrying  fetuses  of  gestational  age  greater 
than  twenty  weeks? 

A.  Not  at  this  time  I  do  not. 

Q.  Are  you  prepared  to  say  to  the  Court  that  there  is  at  least  one  or  is  that  an 
infrequent  occurrence  in  your  practice? 

A.  No,  it  is  not  infrequent.  They're  generally,  well,  the  average  is  about  four  per 
week.  On  any  given  week,  it  could  be  as  high  as  ten  or  it  could  be  as  low  as  zero. 

Q.  And  that's  out  of  an  average  of  how  many  terminations  of  pregnancy  that  you 
do  in  total? 

A.  Personally? 

Q.  WeU 

A.  Or  the  office? 

Q.  However  you  base  the  number  of  four  per  week  on  the  average.  Was  that  you 
personally  or  your  office? 

A.  Oh  that's  me  personally. 

Q.  All  right. 

A.  In  my  practice,  in  the,  I'm  the  only  one  that  does  terminations  past  twenty  two 
weeks  witnin  the  three  medical  centers  that  we  have 

Q.All  right. 

A.  that  I  oversee. 

Q.  Within  the  three  medical  centers,  how  many  pregnancies  are  terminated  in  an 
average  week? 

A.  Maybe  a  hundred. 

Q.  All  right.  Doctor,  would  you  agree  that  across  the  country  there  are  physicians 
who  are  carrying  out  terminations  of  pregnancy  beyond  twenty  weeks  without  using 
thebrain  suction  method? 

A.  There  are  some,  yes. 

Q.  Doctor,  I  gather  you  will  terminate  pregnancy  in  some  circumstances  up  to  the 
age  of  twenty  six  weeks  of  gestation  of  the  fetus.  Is  that  correct? 

A.  No,  that  is  not  correct. 

Q.  Doctor,  could  you  refer  to  Defendant's  Exhibit  A?  Is  that  in  front  of  you? 

A.  No,  it  is  not.  I  don't  beUeve. 
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[Whereupon,  the  coiirtroom  deputy  clerk  handed  said  document  to  the  witness.] 
The  Witness:  Thank  you. 

BY  MR.  RENNER 

Q.  Do  you  have  it  now? 

A.  Yes,  I  do. 

Q.  Coixld  you  reference  page  twenty  eight  of  that? 

By  the  way  so  that  we,  for  the  record.  Exhibit  A  is  adociiment  that  you  wrote. 
Is  that  not  true? 

A.  It  looks  like  the  doctunent  that  I  wrote,  yes. 

Q.  And  offered  at  a,  at  a  sjrmposium  in  Dsdlas,  Texas  in  September  of  nineteen 
seveiity  two  or  nineteen  ninety-two.  I'm  sorry. 

A.  That  is  correct. 

Q.  All  right.  Now,  on  page  twenty  eight,  Doctor,  are  these  your  words  at  the  sec- 
ond to  the  last  paragraph?  The  author  performs  this  procedure  on  selected  patients 
twenty  five  through  twenty  six  weeks  LMP. 

A.  That  is  correct. 

Q.  So,  are  you  saying  now.  Doctor,  that  that's  an  incorrect  statement  about  you 
as  the  author  of  this  article  that  you  perform  procedures  on  patients  with  fetuses 
twenty  five  to  twenty  six  weeks  LMP? 

A.  No,  I'm  not. 

Q.  Do  you  do  that? 

A.  No,  I  do  not. 

Q.  Did  you  do  that  at  the  time  you  wrote  this  article? 

A.  Yes,  I  did. 

Q.  Have  you  made  a  conscious  decision  to  stop  performing  terminations  of  preg- 
nancies on  patients  with  fetuses  in  the  twenty  fifth  and  twenty  sixth  week? 

A.  Yes. 

Q.  Doctor,  are  you  aware  that  the  field  of  neonatology  suggests  that  a  fetus  be- 
comes viable  at  the  twenty  fourth  week  of  gestation? 

A.  To  what  degree? 

Q.  I'm  sorry.  IVe  lost  you  now  in  the  question. 

A.  Well,  I  think  that  to  say  that  it's  possible  that  a  twenty  four  week  fetus  might 
be  viable  and  to  say  that  all  twenty  four  week  fetuses  are  viable  are  two  entirely 
different  statements. 

Q.  Are  you  aware  of  the  percentages  of  survivability  that  have  been  calculated  in 
the  neonatology  profession  for  deliveries  of  fetuses  of  age  twenty  five  weeks? 

A.  And  based  on  what  method  of  calculation  on  fetal  age? 

Q.  What  method  would  you  use,  Doctor? 

A.  I  would  use  the  based  on  LMP.  Based  on,  there's  a  difference,  though,  between 
conception.  You  get  a  difference  of  conception  versus  gestation,  LMP  versus  concep- 
tion. The  difference  is  two  weeks.  Two  weeks  can  be  critical.  The  data  that  I've  seen 
most  recently  suggests  ^at  fetal  viability  outside  the  womb  at  twenty  three  to 
twenty  four  weeks  is  around  three  percent.  If  you  go  Just  a  step  further  to  twenty 
five  to  twenty  six  weeks  and  it's  twenty  four  percent.  'That's  a,  relatively  a  quantum 
leap  that's  an  eight  times  increase  in  tne  space  of  a  few  weeks. 

So,  tiie,  so,  the  two  week  differentiation  on  how  that  determination  is  being  made, 
how  that  was  calctilated  is  critical  in  trying  to  discuss  that.  But  even  if  viabihty 
at  twenty  five  and  twenty  six  weeks,  seventy  five  percent  of  those,  twenty  foiu"  per- 
cent will  be  viable.  Seventy  five  percent  will  still  have  severe  disabilities. 

So,  the  frame  of  reference  for  discussing  viability  has  to  be  pinned  down  very  pre- 
cisely to  have  a  meaningfiol  dialogue  at  this  point. 

Q.  Well,  let's  try  and  talk  about  that  for  a  minute  then.  Doctor. 

Gestational  age,  pxire  gestational  age  as  opposed  to  an  estimate  that's  based  upon 
LMP,  Doctor,  would  you  agree  that  a  fetus  wno  truly  is  a  gestational  age  of  twenty 
foiu"  weeks  has  a  significant  likelihood  of  siu^val? 

A.  As  ftt)m  conception  roughly  a  twenty  four  percent  likelihood  if  that's  what  you 
prefer  to  call  it. 

Q.  All  right.  Thank  you.  And,  Doctor,  the  Ohio  statute  intends  to  use  gestational 
age  as  the  ultimate  decision  maker  for  you  in  determining  whether  you  can  termi- 
nate pregnancy  or  not,  doesn't  it? 

A.  As  calculated  from  LMP,  not  from  conception. 

Q.  Well,  now.  Doctor,  would  you  agree  with  me  that  the  statute  starts  by  identify- 
ing twenty  foiu-  weeks  LMP  as  the  rebuttable  presimiption  of  viability  but  then  goes 
on  to  provide  the  doctor  the  opportunity  to  determine  whether  a  child  of  twenty  four 
weeks  LMP  is  viable  or  not? 
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A.  Well,  I  think  a  three  percent  chance  of  viability  as  an  assumption,  a  presump- 
tion of  viability  has  a  fairly  narrow  margin.  And  to  prove  that  three  percent  viabil- 
ity, the  state  lays  out  some  criteria  to  be  used  that  are  not  going  to  predict  that 
viability  as  a  matter  of  fact. 

Q.  Doctor,  would  you  agree 

A.  As  a  matter  of  medical  fact. 

Q.  that  the  statute  provides  that  even  with  a  presumption  of  viability  based  on 
the  fact  that  the  patient  presents  to  you  with  a  gestational  age  LMP  of  twenty  four 
weeks,  if,  upon  your  further  evaluation  using  ultrasound  or  whatever  other  tech- 
niques are  available  to  you,  you  determine  that  that  fetus  is  indeed  not  viable  be- 
cause it's  real  gestational  age  is  in  fact  younger  than  that,  the  statute  provides  you 
the  opportunity  to  perform  an  abortion,  does  it  not? 

A.  Tne  state  provides  me  with  the  opportunity  to  perform  abortion  provided  I  per- 
form two  benign  acts  and  one  non-benign  act  on  the  woman  seeking  the  abortion. 
The  performance  of  those  three  acts  is  not  going  to  determine  definitively  the  viabil- 
ity or  not  of  that  fetus.  So  therefore  this  law  requires  a  non-benign  invasion  of  this 
woman  to  collect  data  that  is  not  gonna  be  useful  in  making  a  viability  determina- 
tion. 

Q.  Well,  then,  why  would  you  do  that? 

A.  Only  to  satisfy  the  needs  of  the  law.  Not  for  any  legitimate  medical  purpose. 

Q.  Well,  then,  Doctor,  you're  saying  that  there  is  a  mechanism  available  for  you 
when  you're  facing  a  patient  that  presents  to  you  with  an  LMP  gestational  age  of 
twenty  four  weeks  for  you  to  determine  whether  or  not  the  law  permits  or  forbids 
you  from  performing  an  abortion  on  that  patient.  Is  that  not  true? 

A.  There  is  a  mecnanism  that  puts  the  woman  at  greater  risk.  That's  correct.  That 
is  not  good  medical  practice. 

Q.  Well,  it's  probably  not  good  medical  practice  to  deny  the  right  of  life  to  a  fetus, 
is  it? 

Mr.  Gerhardstein:  Objection,  your  Honor. 

The  Court:  111  sustain. 

Mr.  Renner:  All  right. 

BY  MR.  RENNER 

Q.  Now,  Doctor,  looking  at,  let's  see.  It  looks  like  we  talked  about  that. 

Doctor,  I  was  looking  at  your  paragraph  fourteen  in  your  affidavit. 

Are  you  stating  in  uiat  paragraph  that  it  is  part  of  your  medical  evaluation  and 
advice  to  your  patient  with  regard  to  either  to  terminate  or  not  terminate  pregnancy 
that  you  factor  into  that  consideration  the  high  cost  of  caring  for  premature  infants? 

A.  I  do  not  recommend  to  my  patients  one  way  or  the  other  whether  they  termi- 
nate. That's  their  decision  to  make,  not  mine. 

Q.  Well,  Doctor,  would  you  agree  with  me  that  assuming  that  house  biU  135  be- 
comes law  that  any  termination  of  pregnancy  after  the  point  of  viability  would  re- 
quire you  to  do  so  in  a  fashion  that  maximizes  the  potential  of  preserving  the  Ufe 
of  the  fetus? 

A.  It  would  appear  to  me  that  this  law  requires  me  to  attempt  a  premature  birth 
rather  than  abortion. 

Q.  All  right. 

A.  The  use  of  the  word  abortion  is  euphemistic  in  this  context. 

Q.  I'm  sorry.  I  don't  understand  what  you  mean  by  euphemistic. 

A.  Well,  it  s  really  not  an  abortion  if  you're  attempting  to  deliver  a  living  pre- 
mature fetus. 

Q.  It's  a  termination  of  pregnancy,  is  it  not? 

A.  That's  true.  It  does  terminate  the  pregnancy. 

Q.  And,  Doctor,  are  you  suggesting  that  it  is  part  of  the  appropriate  medical  eval- 
uation in  determining  whether  a  patient  should  undergo  an  attempted  Uve  deUvery 
the  medical  costs  involved  in  preserving  the  Ufe  of  a  premature  infant? 

A.  Medical  cost  is  a  consi(feration  everywhere  in  medicine  today  whether  physi- 
cians like  it  or  not.  It's  being  rammed  down  our  throats.  This  is  not  a  physician — 
a  decision  that  the  physicians  have  made. 

Q.  Doctor,  when  you're  dealing  with  a  patient  who  has  a  fetus  with  gestational 
age  of  twenty  four  weeks  accormng  to  your  best  judgment,  would  you  consider  it 
appropriate  to  allow  iJiat  mother  to  consvdt  with  a  neonatologist  about  the  svirviv- 
abUity  of  her  fetus  or  do  you  consider  yourself  sufficiently  expert  in  that  area? 

A.  I  think  it's  her  prerogative  to  consult  with  whoever  she  chooses  to. 

Q.  Have  you  ever  found  yourself  recommending  to  a  mother  who  is  carrying  a 
fetus  of  twenty  four  weeks  tiiat  she  consult  with  a  pediatrician  or  neonatologist  re- 
garding the  present  status  and  survivability  of  the  criild? 
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A.  Many  of  my  patients  have. 

Q.  Now,  is  that  your  answer  to  my  question? 

A.  I  think  I  answered  it.  That  ocoirrence  has  happened,  yes.  That  happens. 

Q.  Pursuant  to  your  suggestion  I  gather? 

A.  No.  Usually  they've  come  already  having  had  that  consxiltation. 

Q.  Okay. 

A.  My  patients  generally  don't  come  to  me  seeking  advice  as  to  whether  they 
should  have  an  abortion  or  not.  They  generally  come  to  me  because  they've  decided 
that  that's  what  they  want.  Sometimes  we  find  that  a  woman  is  uncertain  and  is 
unsure.  And  we  will  usually  then  refer  those  individual  patients  to  an  appropriate 
counselor  depending  upon  me  particular  circvunstance,  whether  it's  emotional  sup- 
port or  further  medical  support,  or  whatever.  We  do  find,  I  do  see  from  time  to  time 
a  patient  who  has  come  to  us  based  on  this  information.  Then  we  do  try  to  steer 
those  patients  to  a  genetic  counselor  or  to  a  high  risk  OB  person.  So  yes. 

Q.  Doctor,  a  patient  who  has  come  to  you  having  made  up  her  mind  that  she 
needs  an  alwrtion  and  is  carrying  a  fetus  that  you've  determined  to  be  twenty  four 
weeks  of  age,  do  you  feel  that  it's  not  necessary  for  good  medical  practice  to  ensure 
that  that  patient  understands  the  potential  viability  of  that  fetus? 

A.  Not  if  that's  not  germane  to  her  decision.  This  is  her  choice,  not  mine.  We  don't 
encourage  patients  to  come  to  us. 

Q.  Well,  you  certainly  advertise  your  services  to  a  lot  of  other  physicians  in  the 
community. 

A.  Yes,  I  do. 

Q.  Obviously  you  do  want  them  to  come  to  you,  do  you  not? 

A.  It's  not  like  bujdng  a  pair  of  shoes. 

Q.  Of  course  not. 

A.  You  advertise  to,  you  advertise  shoes  to  say  you  need  shoes.  You  need  this  kind 
of  shoes.  We  don't  advertise  abortions  or  promote  ourselves  amongst  the  physician 
community  to  say  that  pregnant  women  ought  to  have  abortions.  We  advertise  and 
promote  ourselves  to  let  people  know  the  level  of  service  and  care  that  is  available. 

Like  I  said  in  fifty  percent  of  the  cases  that  decision  is  made  in  consultation  with 
her  own  physician. 

The  Court:  Mr.  Renner,  if  you  would  give  me  a  moment  to  give  Mary  Kaye  some 
instructions  on  a  four  o'clock  telephone  conference  I  have,  we  won't  have  to  recess. 

[Brief  pause  in  proceedings.] 

The  Court:  Go  ahead,  sir,  if  you  would. 

Mr.  Renner:  Thank  you  very  much,  your  Honor. 

BY  MR.  RENNER 

Q.  You  continue  on  in  paragraph  fourteen  referencing  the  difficulty  that  a  mother 
may  face  delivering  a  live  premature  fetus  regarding  the  long  term  mechanical  reli- 
ance that  that  fetus,  that  cnild  faces  should  it  be  bom  Uve. 

Doctor,  are  you  not  aware  that  the  definition  of  viability  that's  in  house  bill  135 
includes  svirvivability  with  only  temporary  use  of  mechanical  devices? 

In  other  words,  if  in  fact.  Doctor,  you  determine  that  a  fetus  is  such  that  it  can 
survive  with  only  temporary  use  of  mechanical  assistance,  then  that  would  be  part 
of  the  viability  definition  of  the  statute.  Is  that  correct? 

A.  Well,  let  s  look  at  the  statute.  Where  are  you  referring? 

Q.  Page  seven  of  the  bill,  Doctor,  in  paragraph  large  L  where  viable  is  defined. 

Do  you  see  that? 

A.  Okay. 

Q.  It  says.  Viable  means  the  stage  of  development  of  a  hviman  fetus  at  which  in 
the  determination  of  a  physician  based  on  the  ptirticular  facts  of  a  woman's  preg- 
nancy that  are  known  to  tne  physician  and  in  light  of  medical  technology  and  infor- 
mation reasonably  available  to  the  physician,  there  is  a  realistic  possibility  of  the 
maintaining  and  nourishing  of  a  life  outside  the  womb  with  or  without  temporary 
artificial  life  sustaining  support. 

Now,  is  that  the  definition  of  viable  that  you  understand  is  in  house  bill  135? 

A.  That's  what  this  says.  That's  correct. 

Q.  So,  in  other  words.  Doctor,  the  definition  of  viable  that  you  as  a  physician  have 
to  deal  with  and  must  make  medical  iudgment  upon  is  whether  or  not  the  stage 
of  pregnancy  is  such  that  this  child  is  Ukely  to  survive  with  no  more  than  temporary 
artificial  life  sustaining  support.  Is  that  correct? 

A.  Well,  that  would  mean  this  bill  is  internally  contradictory  then. 

Q.  WeU,  all  right. 

A.  Because 

Q.  I'll  concede.  Where  are  you  going  with  that? 
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A.  Because  temporary  life  support  will  not  sustain  a  twenty  four  week  fetus  un- 
less you  have  a  presiimption  of  viability  at  twenty  fovu*  weeks.  I've  never  heard  of 
a  twenty — ^it  depends  on  how  you  define  temporary.  Again  tliat  becomes  one  of  the 
problematic  definitions  of  this  bill. 

Does  temporary  mean  a  week  or  does  temporary  mean  three  months  or  does  tem- 
porary mean  until  the  fetus  dies  in  which  case:  Is  it  temporary  then? 

Q.  You're  absolutely  right. 

A.  So,  you  know,  how  do  I  determine  that  subject  to  review  only  as  an  affirmative 
defense.  Not  as  a,  not  as  a  matter  of  my  right  of  independent  medical  judgment. 

The  Court:  Let  me  interject. 

Rather  than  have  the  two  of  you  question  each  other  which  may  well  be  the  best 
way  to  get  to  the  truth  but  it's  simply  not  the  procedures  we  follow,  put  questions 
to  the  witness,  Mr.  Renner. 

Doctor,  answer  them  as  best  you  can. 

The  Witness:  I'm  sorry,  your  Honor. 

The  Court:  Thank  you. 

BY  MR.  RENNER 

Q,  Doctor,  would  you  not  agree  that  the  definition  provided  in  L  requires  a  physi- 
cian to  consider  a  fetus  as  viable  if  in  his  determination  there  is  a  realistic  possibil- 
ity that  Ufe  may  be  maintained  with,  with  or  without  the  use  of  temporary  artificial 
life  sustaining  support? 

Doctor,  would  you  not  agree  that  that  would  be  different  than  a  determination 
that  permanent  until  date  of  death  use  of  a  respirator  would  be  reqiiired? 

A.  But  there's  no  way  to  know  that. 

Q.  There's  a  lot  of  things  in  medicine  that  you  have  no  way  of  knowing  when 
you're  making  diagnosis  in  the  futvu-e.  Isn't  that  true.  Doctor? 

A.  That  is  correct. 

Q.  You  go  on  what  is  known  to  the  medical  Uterature,  what  the  data  supports, 
what  is,  for  instance  in  this  case,  what  is  the  svirvivability  of  a  twenty  five  week 
old  fetus  delivered  in  a  premature  state  to  an  intensive  care  neonatal  unit.  Those 
are  the  kind  of  data  that  you  go  on.  Isn't  that  right,  Doctor? 

A.  That's  right.  But  the  law  is,  is  worded  in  terms  like  reasonable  and  probability. 
And  if  the  law  says  twenty  five  percent,  then  I  would  know  where  twenty  five  per- 
cent is  based  on  the  literature. 

But  the  literature  doesn't  talk  about  reasonable  probability.  But  the  law  does.  So, 
that's  a  moving  target. 

What's  reasonable  for  me,  what's  reasonable  to  the  woman  that's  seeking  the 
pregnancy  termination  and  what's  reasonable  on  review  to  another  panel  of  physi- 
cians of  neonatologists  may  be  two  entirely  different  ideas.  And  that's  why  I  can't, 
I  don't  feel  I  can  practice  under  this  law  in  a  reasonable  fashion  to  the  best  of  my 
abilities. 

Q.  Well,  Doctor,  the  only  place  I  find  the  word  "reasonable"  in  that  statute  relates 
to  information  reasonably  available  to  the  physician.  It  otherwise  refers  to  a  realis- 
tic possibility. 

A.  Realistic  possibility.  Again  what's  a  realistic  possibility? 

Q.  Well,  Doctor,  would  you  know  what  information  reasonably  available  to  you  is? 

A.  Reasonably  available  would  be  information  in  the  medical  literature.  I  would 
assvune. 

Q.  So,  you  would  agree  with  me.  Doctor,  that  words  that  do  not  specifically  de- 
scribe where,  when,  or  how  much  are  frequently  used  with  understanding  in  the 
medical  community? 

A.  No,  I  would  disagree  in  the  medical  literature  that  those  words  are  not  used 
to  describe  events. 

Q.  Doctor,  you  for  years  have  been  familiar  with  the  requirement  that  all  physi- 
cians use  reasonable  care,  haven't  you? 

A.  Yes.  But  that's  a  different  standard  than  trying  to  develop  a  standard  of  viabil- 
ity which  is  a  discrete  event  as  this  law  or  a  discrete  state  as  this  law  is  trying 
to  create,  as  I  read  it. 

The  Witness:  I  apologize  if  I  sometimes  question.  I  think  I'm  reflecting  my  own 
questions  as  I  try  to  work  through  this. 

The  Court:  I  understand. 
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BY  MR.  RENNER 

Q.  Doctor,  wovdd  you  agree  with  me  that  one  of  the  key  differences  in  the  svirgical 
procedure  which  vou  created,  the  D  and  X,  from  the  procedures  that  were  used  by 
physicians  as  of  the  time  that  you  developed  that  procedure 

A.  I  did  not  develop  this  procedure. 

Q.  All  right.  I  had  seen  pieces  in  my  information  that  indicated  you  made  state- 
ments that  this  is  a  procedure  that  you  had  developed.  I  apologize. 

A.  I  have  never  made  that  statement. 

Q.  All  right.  Doctor,  the  procedvu-e  of  D  and  X  as  differentiated  from  the  procedvu-e 
that  was  commonly  used  by  physicians  called  a  D  and  E,  among  the  major  features 
of  the  difference  is  the  use  oiscissors.  Is  that  right? 

A.  No,  that's  not  correct. 

S.  Are  scissors  commonly  used  in  the  D  and  E  procedvu"e  that  you  heard  Dr. 
ard  describe  here  earlier  in  the  day? 

A.  By  some  physicians,  yes. 

Q.  In  what  way  are  the  scissors  used  by  the  physicians  that  use  that  procedure? 

A.  To  assist  in  dismemberment. 

Q.  AH  right.  Doctor,  is  the  use  of  scissors  to  open  a  small  opening  at  the  base 
of  the  skull  of  a  fetus  a  distinguishing  factor  between  the  procedure  that  you  de- 
scribed and  the  procediire  that  is  employed  as  a  D  and  E  by  a  number  of  other  phy- 
sicians? 

A.  No,  it  is  not. 

Q.  And  how  many  other  physicians  perform  a  D — I'm  sorry.  That's  probably  a 
question  beyond  your  scope  of  knowledge. 

Doctor,  have  you  been  advised  of  other  physicians  who  perform  a  D  and  E  by  in- 
tentionally opening  a  hole  at  the  base  of  the  skull  of  the  fetus  and  inserting  a  suc- 
tion catheter? 

A.  Yes. 

Q.  And  who  has  advised  you  that  they've  done  that? 

A.  Jim  McMahon,  Warren  Hem,  a  number  of  other  physicians  that  have  come  up 
to  me  at  meetings. 

Q.  All  right.  Jim  McMahon  is  a  California  physician,  is  he? 

A.  That  IS  correct. 

O.  And  you  referred  to  him  in  your  article  as  another  physician  that  uses  the  D 
and  X  procedure.  Is  that  correct? 

A.  That  is  correct. 

Q.  All  right.  Doctor,  in  the  state  of  Ohio  how  many  physicians  routinely  perform 
abortions  using  a  D  and  E  procedure?  Do  you  have  any  way  of  estimating  tnat? 

A.  I  would  guess  that  the  number  is  in  the  neighborhood  of  eight  if  you  add  the 
word  routinely. 

Q.  All  right.  If  you  use  the  word  occasionally,  the  number  would  probably  go  up 
substantiaUy? 

A.  Somewhat.  Somewhat. 

Q.  All  right.  And,  Doctor,  how  many  of  those  are  you  aware  of  that  perform  the 
D  and  E  procedure  by  use  of  employing  scissors  to  the  base  of  the  skull  of  the  fetus 
and  inserting  into  the  skull  cavity  a  suction  catheter? 

A.  I  have  only  talked  directly  with  one  other  physician  in  the  state  of  Ohio  about 
technique.  And  we  did  not  specifically  discuss  this  technique. 

Q.  All  right.  Doctor,  would  you  agree  with  me  that  the  D  and  E  procedure  can 
be  performed  and  is  performed  frequently  in  this  country  without  using  scissors  to 
make  a  hole  at  the  base  of  the  skull  of  the  fetus  and  inserting  a  catheter,  suction 
catheter  into  that  hole  and  into  the  brain  cavity?  Would  you  agree  that  D  and  Es 
are  performed  without  doing  that? 

A.  Some  are,  yes. 

Q.  Doctor,  would  you  agree  that  D  and  Es  are  being  successfully  performed  using 
that  procedure? 

A.  Yes. 

Q.  And  would  you  agree.  Doctor,  that  you  don't  have  any  data  that  you  can  show 
to  this  court  that  would  indicate  through  studies  of  comphcations  or  risks  that  pro- 
cedures performed  using  an  incision  into  the  base  of  the  skuU  and  suction  of  brain 
material  out  through  a  catheter  inserted  into  the  skull  that  complications  from  that 
procedure  are  any  greater  than  complications  from  D  and  E  procedures  that  did  not 
use  a  catheter  inserted  into  the  skull? 

A.  Yes,  I  can  provide  information  that  indicates  that  the,  using  the  intact  D  and 
E  technique  is  a  preferable  method. 

Q.  Are  you  sajdng  that  the  medical  literature  reports  data  that  would  show  that 
that  procedure  is  preferable  to  a  D  and  E? 
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A.  That's  not  the  question  you  asked  me. 

Q.  Then  I  apologize.  Let  me  ask  that  question. 

A.  I  don't  believe  that  information  is  in  the  medical  literature.  As  Dr.  Hillard  indi- 
cated this  is  a  variant  of  a  technique  and  frequently  medical  literature  does  not 
break  out  different  variants  of  a  technique.  Medical  Literature  on  abortion  tends  to 
group  it  into  induction  methods,  D  and  C,  or  suction  methods,  D  and  E  methods, 
hysterotomy  methods  and  hysterectomy  methods  which  are  very  rare  particularly 
today. 

There  is  very  little  break  out  into  variations  of  one  operator's  technique  versus 
another  operator's  technique  in  the  literature. 

Q.  All  right.  And  now  when  I  asked  you  the  earlier  question,  you  said  you  could 
provide  me  information.  Does  this  mean  that  you  have  some  studies  yourself  that 
have  not  been  reported  in  the  medical  literature  that  would  compare  the  complica- 
tion rate  of  doing  a  D  and  X  procedure  with  a  D  and  E  procedure  that  would  com- 
pare the  complications  of  those  two  procedures? 

A.  I  can  give  you  the  experience  of  my  practice. 

Q.  And  your  practice,  am  I  correct.  Doctor,  has  been  exclusively  using  D  and  X 
in,  when  you're  performing  in  an  over  sixteen  week  abortion.  Is  that  correct? 

A.  Oh,  that  is  absolutely  not  correct. 

Q.  All  right.  Now,  when  do  you  decide  whether  you're  gonna  do  a  D  and  E  or  D 
andX? 

A.  Well,  a  D  and  X  is  a  D  and  E.  So,  the  criteria,  though,  that  I  laid  out  from 
when  I  attempt  to  do  an  intact  D  and  E  is  usually  after  the  twentieth  week.  Prior 
to  the  twentieth  week  there  is  no  need  for  an  intact  D  and  E.  There's  no  indication 
to  do  it. 

Q.  All  right.  So,  you  are  not  using  in  your  practice  the  D  and  X  process  as  you've 
described  it  to  terminate  pregnancies  of  less  than  twenty  week  gestation.  Is  that 
correct? 

A.  Yes,  that's  correct.  And  that's  what  I  state  in  my  paper. 

Q.  And,  Doctor,  the,  in  the  over  twenty  week  criteria,  or  over  twenty  week  cat- 
egory, what  is  the  method  by  which  you  differentiate  your  decision  to  use  a  D  and 
E  procedure  not  involving  opening  of  the  base  of  the  skull  and  a  D  and  X  procedure 
which  does  involve  that?  How  do  you  decide  when  to  use  one  and  when  to  use  the 
other? 

A.  The  amount  of  dilation  obtained  after  the  first  day  of  overnight  dilataria, 
meaning  laminaria  or  Dilapan. 

Q.  Okay.  So,  the  more  dilation  you  obtain  the  more  likely  you  are  to  employ  the 
D  and  X  procedure? 

A.  No.  The  other  way  around. 

Q.  All  right.  So,  the  greater  the  dilation,  the  more  likely  you  will  perform  a  D 
and  E  procedvire? 

A.  The  greater  the  dilation  on  the  first  day,  that's  correct. 

Q.  All  right.  Now,  so,  you  are  performing  on  fetuses  over  twenty  weeks  of  age  a 

Erocedure,  occasionally  a  procedure  that  does  not  involve  opening  the  skin  at  the 
ase  of  the  skull  and  inserting  a  cat,  a  suction  catheter  into  the  skull.  Is  that  cor- 
rect? 

A.  That's  correct. 

Q.  Now,  Doctor,  what  would  prevent  you  from  performing  that  type  of  procedure 
where  you  don't  open  the  base  of  the  skiill?  What  would  prevent  you  from  doing  that 
on  all  of  your  twenty  to  twenty  four  week  gestational  age  mothers? 

A.  My  better  medical  judgment. 

Q.  And,  Doctor,  how  many  patients,  in  over  twenty  weeks  of  age  of  gestation,  how 
many  patients  when  you've  employed  a  technique  not  inserting  the  catheter  in  the 
skull  of  the  fetus  that  have  developed  any  significant  complications?  What  is  your 
rate  of  complication  in  that  procedure? 

A.  At  over? 

Q.  Over  twenty  weeks. 

A.  Over  twenty  weeks.  Serious  complications,  probably  two  out  of  a  thousand. 

Q.  I  notice  you  took  some  time  in  pondering  tnat.  This  is  not  a  piece  of  data  that 
you  have  actually  calculated  in  your  practice. 

A.  I  know  the  two  complications.  What  I  didn't  know  is  the  basis.  And  I'm  esti- 
mating it  was  around  a  thousand  patients. 

Q.  All  right.  So,  and  over  what  period  of  time  are  we  talking  about  that  you  have 
done  this  procedure  on  a  thousand  patients? 

A.  That  was  over  a  period  of  foxir  or  five  years. 

Q.  All  right.  And  over  that  same  period  of  four  or  five  years.  Doctor,  approxi- 
mately how  many  patients  have  you  terminated  pregnancy  in  that  period  from 
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twenty  to  twenty  four  weeks  in  which  you  have  employed  the  method  of  inserting 
a  suction  catheter  into  the  skull? 

A.  Roughly  a  thousand  also. 

Q.  All  right.  And 

A.  It  wouldn't  be  the  same  foiu*  or  five  years.  It  would  be  foxir  or  five  years. 

Q.  More  recent  fovir  or  five  years? 

A.  Yes. 

Q.  So,  the  four  or  five  years  of  the  other  group  of  patients  you  described  would 
have  predated  this  last  five  years? 

A.  That's  correct. 

Q.  All  right.  And  have  you  had  any  complications  of  which  you're  aware  in  the 
thousand  patients  that  you've  performed  this  procedure  in  from  twenty  to  twenty 
foxir  weeks? 

A.  No,  I  have  not. 

Q.  And,  by  the  way.  Doctor,  so  that  we  understand  the  reliability  of  that  data, 
is  it  not  true  that  at  least  in  some  patients  if  not  many  when  you  discharge  them 
to  go  home  after  your  procedure  that  s  the  last  time  you  see  them? 

A.  No.  That's  not  necessarily  true.  We  certainly  have  longer  term  follow  up  even 
if  they  don't  come  back  to  us.  Some  of  them  are  from  out  of  state.  They  see  their 
own  local  physician.  We  give  all  of  those  patients  a  card  for  their  physician  to  mail 
back  to  us  when  he  examines  them  in  the  post  operative  period.  At  the  time,  the 
kind  of  complications  are  immediate  traumatic  type  of  complications. 

Q.  While  still  in  your  facility? 

A.  That's  correct. 

Q.  There  are  complications,  are  there  not,  that  would  arise  after  you've  sent  them 
home?  I'm  gonna  rephrase  that  because  you  don't  know  if  they  would  or  they 
wouldn't. 

But  complications  can  arise  after  a  procedure  of  this  nature  after  a  longer  dura- 
tion than  you  retain  them  in  your  facility.  Is  that  not  correct? 

A.  About,  there's  about  only  one  complication  that  would  arise  later.  That  would 
be  if  they  developed  an  infection  afterwards. 

Q.  All  right. 

A.  We  just  don't  see  that  in  this  group  of  patients. 

Q.  Is  it  not  true.  Doctor,  that  after  patients  leave  a  clinic,  your  clinic  or  other  clin- 
ics of  that  nature,  to  return  home  and  subsequently  develop  significant  difficulties 
that  they  frequently  present  themselves  to  a  hospital  emergency  room  as  opposed 
to  come  back  to  your  clinic? 

A.  No,  that  is  not  true. 

Q.  I  see.  Okay. 

A.  We  give  them  a  twenty  four  hour  phone  number,  this  particular  group  of  pa- 
tients, because  we've  been  seeing  them  for  three  days.  We  have  a  well  established 
rapport  for  them.  We  do  the  follow  up  on  these  patients. 

Q.  Now  the  two  patients  that  some  time  ago  you  treated  with  a  non  skull  pene- 
trating procedure  and  developed  complications,  what  were  those  complications? 

A.  'They  were  both  lower  uterine  segment  tears. 

Q.  What  was  the  treatment  that  you  performed? 

A.  They  were  transferred  to  a  hospital  for  intraabdominal  surgery  and  repair. 

Q.  Were  those  surgeries  successful  in  preserving  the  health  and  well  being  of  the 
patient? 

A.  One  resulted  in  a  hysterectomy.  I  believe  one  was  repaired. 

Q.  All  right.  And  the  other  nine  hundred  and  ninety  eight  patients  that  you  treat- 
ed using  this  method  had  no  complications  after  the  abortion  of  the  fetus.  Is  that 
correct? 

A.  That's  right.  Or  let  me  put  it  this  way.  They  had  minimal  complications  that 
were  easily  treated.  I  don't  have  a  date  on  that. 

Q.  And  that  would,  also,  be  true  with  regard  to  patients  who  treated  more  re- 
cently with  the  D  and  X  procedure? 

A.  That's  correct.  In  other  words,  the  two  populations  once  they  leave  our  clinic, 
they  would  be  on  pretty  much  equal  footing  at  that  point. 

Q.  All  right.  Doctor,  in  paragraph  twenty  eight  of  your  affidavit  you  refer  to  the 
type  of  maternal  medical  emergency  which  the  statute  would  require  you  to  either, 
require  you  to  get  a  second  opinion  or  to  have  a  physician  on  board  to  care  for  the 
fetus  on  delivery. 

Doctor,  did  you  not  mention  there  that  one  of  the  problems  with  that  statute  is 
the  unrealistic  economic  disadvantage  that's  placed  on  the  patient  to  have  to  under- 
go that  tjrpe  of  additional  care? 

Do  you  see  where  you  mentioned  that? 

A.  Yes,  I  do. 
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Q.  Okay.  Doctor,  let  me  ask  you.  Do  you  have  a  flat  rate  that  you  charge  to  the 
mothers  who  present  to  your  clinic  for  termination  of  pregnancy? 

A.  We  have  a  fee  schediile  based  upon  the  length  of  the  pregnancy  and  the  con- 
templated procedure. 

Q.  All  right.  And  I  gather  that  when  you  say  it's  based  on  length  of  pregnancy, 
that  the  older  the  gestational  age  of  the  fetus,  the  higher  the  fee  that  you  would 
charge. 

A.  That  is  correct. 

Q.  Now,  Doctor,  with  regard  to  patients  who  terminate  pregnancy  in  your  office 
in,  the  interval  say  between  twenty  two  and  twenty  four  weeks  of  gestation,  Doctor, 
what  percentage  of  those  patients  are  able  to  accommodate  their  fee  through  insur- 
ance or  Medicare  or  some  other  form  of  third  party  payment? 

A.  Medicare  does  not  pay  for  any  abortion.  Most  Medicare  patients  don't  need 
abortions.  Medicaid  in  this  state  doesn't  pay  for  abortions. 

Q.  All  right. 

A.  So  that  only  leaves  insurance  companies.  Roughly  twenty  five  percent  of  pa- 
tients have  insurance  to  cover  the  procedure. 

Q.  Doctor,  would  not  you  agree  that  a  patient  presenting  in  that  time  frame  who 
has  a  severe  life  threatening  maternal  condition  mat  would  require  the  implementa- 
tion of  the  exceptions  to  the  statute,  if  that  patient  were  instead  referred  by  you 
to  a  hospital  for  care  that  Medicare  or  Medicaid  would  pay? 

A.  Medicare  Medicaid  would  not  pay. 

Q.  For  terminating  pregnancy  because  of  a  life  threatening  condition  to  the  mom? 

A.  That  is  correct. 

Q.  Even  if  the  baby  is  delivered  live? 

A.  That  becomes  not  a  pregnancy  termination  as  the  term  is  understood  in  medi- 
cal parlance. 

Q.  All  right.  Well,  I'm  using  it  incorrectly  then.  Ending  the  pregnancy  by  delivery 
of  a  cWld  at  that  stage  because  of  the  severe  medical  condition  of  the  mother  would 
not  that  procedure  be  covered  by  Medicare  or  Medicaid? 

A.  Well,  not  by  Medicare. 

Q.  I'm  sorry. 

A.  Medicare  is  for  older  people.  They  would  be  beyond  the  child  besiring  ages. 

Q.  Yeah. 

A.  But  yes,  Medicaid  does  provide  for  prenatal  care  and  for  obstetrical  care  and 
delivery  and  for  neonatal  care  and  postpartimi  care.  They  pay  to  some  degree. 

However,  what  becomes  problematic,  then,  is  if  what's  being  accomplished  is  an 
early  inducement  of  labor,  and  this  is  an  area  that  gets  outside  of  my  area  of  exper- 
tise, but  most  physicians  would  feel  that  it  would  be,  that  the  early  induction  of 
labor  prior  to  thirty  two  weeks  would  not  be  good  medical  practice  because  the 
chances  of  survivabUity  are  so  low. 

So,  again  the  law  is  in  conflict  with  the  general  standard  of  medical  care  in  that 
it  says  that  we  have  to  attempt  premature  delivery  after  twenty  four  weeks.  When 
if  we  do  that  we  are  not  providing  good  medical  care.  So,  the  question  as  I  see  it 
becomes:  When  is  it  an  abortion  and  when  is  it  not  an  abortion?  And  the,  when  you 
look  at  this  law  in  its  full  context,  anything  that  I  decide  or  attempt  to  do  as  an 
individual  physician  is  subject  to  review  by  a  panel  of  physicians  that  are  not  cho- 
sen by  me,  that  are  chosen  by  the  prosecutor  who  the  only  reason  he  would  be  se- 
lecting a  panel  wovild  be  to  try  to  prove  that  I'm  in  violation  of  the  law. 

Q.  And  it's  your  understanding  of  the  law  that  the  only  panel  that  would  be  per- 
mitted to  testify  as  to  the  reasonableness  of  your  judgment  would  be  the  panel  se- 
lected by  the  prosecutor? 

A.  That  wouldn't  be  the  only  panel.  But  I'd  be  put  in  a  position  of  criminally  de- 
fending myself  for  something  tiiat  I  felt  was  in  the  best  interest  of  the  patient.  That 
is  not  medical  practice. 

Q.  Well,  Doctor,  that's  medical  practice  on  the  civil  side  since  the  time  you  grad- 
uated from  medical  school,  isn't  it? 

A.  The  ramifications  are  much  less.  Putting  me  in  jail  irreparably  damages  my 
reputation.  Defending  myself  for  an  action  that  didn't  turn  out  right  doesn  t  have 
the  same  ramifications  as  even  one  night  in  jail. 

Q.  Absolutely  correct.  I'm  not  contesting  that.  Doctor.  But  I  am  suggesting  and 
correct  me,  or  please  advise  if  you  disagree  with  this.  Doctor.  But  wouldn't  you 
agree  that  all  physicians  daily  practice  medicine  knowing  that  the  reasonableness 
of  their  judgments  are  subject  to  later  review? 

A.  Only  when  there's  an  adverse  outcome.  I  can  get  a  desirable  outcome  for  this 
patient  and  still  be  subject  to  review  because  it  violates  the  standards  of  this  law 
but  not  medical  practice  standards. 
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Q.  The  outcome  of  covirse  is  not  known  to  you  at  the  time  you  are  making  judg- 
ments with  the  full  knowledge  that  your  judgments  are  subject  to  later  review.  Isn't 
that  right? 

A.  You  mean  the  outcome  for  the  patient? 

Q.  Right. 

A.  Well,  I  can  reasonably  predict  the  outcome  for  that  patient. 

Q.  Sure. 

A.  But  I  cannot  reasonably  predict  or  be  second  guessing  a  county  prosecutor  or 
another  group  of  physicians. 

The  Court:  How  much  more  cross  do  you  anticipate,  sir? 

Mr.  Renner:  Your  Honor,  I  would  think  another  ten  minutes  maybe. 

The  Court:  All  right.  I'm  at  the  point  where  regrettably  I  have  a  four  thirty.  This 
time  I  cannot  put  it  off.  Let  me  ask  Ms.  Cohen  if  you  anticipate  any  cross. 

Ms.  Cohen:  I'm  not  sure  at  this  time,  your  Honor.  Probably  not. 

The  Court:  If  you  do,  can  you  give  me  an  estimate  as  to  how  long  it  wovild  be? 

Ms.  Cohen:  Five  minutes. 

The  Court:  Mr.  Gerhardstein,  do  you  contemplate  redirect  at  this  point? 

Mr.  Gerhardstein:  Ten  to  fifteen  minutes,  yoiu"  Honor. 

The  Court:  All  right.  What  we'U  have  to  do  then  is  we'U  have  to  take  a  recess. 
I'll  try  to  limit  it  to  the  extent  possible  and  I'll  get  back  with  you  as  soonas  I'm  fin- 
ished with  my  four  thirty. 

We  are  in  recess. 


[Whereupon,  a  recess  was  taken  at  4:30  p.m.  and  the  proceedings  resumed  at  5:05 
p.m.] 


[In  the  courtroom,  present  being  the  Coxirt,  Counsel,  Law  Clerk  Caroline  Lake, 
the  spectators,  the  marshals,  the  courtroom  deputy,  and  the  court  reporter.] 

In  Open  Court 

The  Court:  Well,  with  apologies  for  the  delay,  Mr.  Renner,  you  may  continue 
yoiu"  cross. 

Mr.  Renner:  Your  Honor,  the  Court  affords  the  very  judicious  use  of  recesses.  I 
have  no  further  questions. 

The  Court:  All  right. 

Miss  Cohen,  cross? 

Ms.  Cohen:  Yes,  your  Honor. 


Cross-Examination 
by  ms.  cohen 

Q.  Good  afternoon.  Doctor.  We  haven't  met  before.  I'm  Elissa  Cohen.  And  I'm  a 
Montgomery  County  prosecuting  attorney.  I  do  have  a  few  questions  for  you. 

Can  you  hear  me  okay? 

A.  [Nodded  head.] 

Q.  Good. 

It's  my  understanding  that  at  this  point  in  time  you  are  not  board  certified  in 
anything? 

A.  That  is  correct. 

Q.  Okay.  You  made  reference  earlier  to  certain  rotations  in  your  training.  Is  that 
correct? 

A.  That's  correct,  yes. 

Q.  How  many  OB  GYN  rotations  have  you  had  in  your  career? 

A.  Four  or  five. 

Q.  Would  you,  please,  explain  what  the  nature  of  those  rotations  were.  By  that 
I  mean  the  length  of  time  or  each  one  and  the  curriculiun. 

A.  The  length  of  time  fovu*  or  five  meaning  four  or  five  months  in  total.  The  cwr- 
riculvmi  ran  the  gamut  to  routine  labor  and  delivery,  non-routine  labor  and  delivery, 
forceps  delivery,  difficult  forceps  delivery,  outpatient  GYN,  operative  gynecology. 

There  wasn't  a  residency  training.  There  wasn't  a  prescribed  curriculum  like  there 
would  be  in  a  school.  Training  is  more  hands-on  supplemented  by  independent  read- 
ing in  journals  to  support  the  cases  that  you're  cvurently  working  on. 
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Q.  But  in  total  all  of  these  rotations  added  up  to  four  or  five  months.  Is  that  cor- 
rect? 

A.  In  obstetrics  and  gynecology,  that's  correct. 

Q.  Okay.  And  so  there  was  no  guarantee  that  you  had  a  broad  spectrum  of  cases. 
It  was  whatever  came.  Correct? 

A.  There  was  a  broad  spectrum.  It  was  done  in  a  large  imiversity  hospital  that 
sees  a  broad  spectrum  of  gvnecological  problems. 

As  is  true  in  all  medical  training  after  medical  school,  what  you  see  is  what  you 
see.  I  also  had  a  full 

Q.  But  what  you  get  is  what  you  get? 

A.  I  also  had  a  mil  year  of  obstetrical  practice  as  a  part  of  the  practice  in  the 
south. 

Q.  Okay.  But  your  practice  was  a  solo  practice? 

A.  No. 

Q.  How  many  other  physicians  were  there  with  you? 

A.  There  was  two  other  physicians. 

Q.  Since  your  residency  how  have  you  availed  yourself  of  continviing  medical  edu- 
cation involving  components  in  OB  GYN? 

A.  My  field  is  very  narrowly  defined  as  being  abortions. 

Q.  Okay. 

A.  Not  the  general  practice  of  OB  GYN. 

Q.  Okay. 

A.  So,  one  of  my  primary  means  of  keeping  myself  abreast  of  what's  going  on  in 
abortion  is  attending  the  national  abortion  federation  annual  meetings  and  risk 
management  conferences.  They're  held  twice  a  year. 

And  I've  attended  at  least  one  of  those  every  year  if  not  both  since  roughly  sev- 
enty nine. 

In  addition,  I  do  supplemental  reading  in  some  of  the  OB  GYN  clinical  Uteratiire. 
And  there's  a  series  of  video  journals  that  I  subscribe  to  that  are  as  far  as  OB  GYN. 
There  aren't  any  specific  joiimals  or  continuing  education  materials  available  on  the 
topic  of  abortion. 

Q.  There  are  not  you  said? 

A.  There  are  not.  That  I'm  aware  of 

O.  Dviring  the  attendance,  during  your  attendance  at  these  meetings,  has  this  D 
and  X  procedure  ever  been  discussed  by  someone  other  than  yourself? 

A.  Yes. 

Q.  By  whom,  please. 

A.  Jim  McMahon. 

Q.  Okay. 

A.  McMahon  is  M  C  M  A  H  O  N. 

Q.  And  what  expertise  does  he  bring  to  the  conference? 

A.  Conferences? 

Q.  Well,  okay.  Conferences.  I  wanna  basically  get  his  credentials. 

A.  I  don't  know  his  specific  credentials.  He  has  a  large  referrsil  practice  of  particu- 
larly difficult  late  term  abortions.  He's  regarded  as  an  expert  amongst  the  peer  of 
physicians  that  regularly  perform  abortions.  He's  regarded  as  someone  to  whom  the 
most  difficult  cases  go. 

Q.  Other  than  that  physician,  have  there  been  other  folks  in  the  field  that  have 
presented  papers,  scientific  papers  on  this? 

A.  Not  on  this  specific  techmque,  no. 

Q.  So  one  person? 

A.  One  other  person. 

Q.  Okay.  I  noticed  from  your  resvune  that  you  do  not  belong  to  any  medical  soci- 
eties here  in  the  Montgomery  County  area.  Is  that  correct? 

A.  No  longer. 

Q.  And  why  is  that? 

A.  We  have  an  unresolved  issue.  I  did  not  renew  my  membership. 

Q.  And  what  is  that  issue,  sir? 

A.  That  issue  was  a  complaint  that  was  filed  by 

Mr.  Gerhardstein:  Your  Honor,  I'll  object. 

The  Court:  111  sustain. 

BY  MS.  COHEN 

Q.  Do  you  have  any  staff"  privileges  in  this  county? 

A.  No,  I  do  not. 

Q.  Hospital  staff"  privileges? 

A.  No,  I  do  not. 
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Q.  What  provisions  do  you  have  for  patients  that  run  into  medical  problems  that 
you  cannot  attend  to  in  your  office? 

A.  I  have  a  relationship  with  several  other  phvsicians  who  provide  whatever  ex- 
tended care  those  patients  may  need  should  that  become  necessary. 

Ms.  Cohen:  I  have  no  further  questions,  yovu:  Honor.  Thank  you. 

The  Court:  All  right.  Thank  you,  Miss  Cohen. 

Mr.  Gerhardstein,  redirect? 


Redirect  Examination 
by  mr.  gerhardstein 

Q.  Dr.  Haskell,  you  were  testifying  with  respect  to  your  affidavit  early  in  your 
cross.  And  I  believe  it  was  paragraph  five  when  you  described  the  subset  of  patients 
that  included  those  that  had  serious  health  problems. 

Do  you  recall  that  your  testimony  was  tnat  about  eighty  percent  of  those  come 
as  physician  referrals?  Is  that  right? 

A.  At  least  eighty  percent. 

Q.  So,  there's  another  twenty  percent  that  do  not  have  a  second  doctor  at  hand 
conciuring  with  you  as  to  the  need  for  abortion  services.  Right? 

A.  Or  concurring  with  the  patient,  that's  correct. 

Q.  You,  also,  testified  on  various  topics  using  the  term  gestational  age  and  refer- 
ring to  the  age  by  LMP. 

A.  That's  correct. 

Q.  Now,  when  you  talk  about  LMP  as  a  gestational  age  method,  that  refers  to 
a  determination  of  how  far  along  the  pregnancy  is  from  the  first  day  of  the  last  men- 
strual period.  Right? 

A.  That's  correct. 

Q.  When  you  use  that  term  are  you  always  doing  an  actual  counting  or  do  you 
presume  the  LMP  based  on  other  tests  or  examination  of  the  patient? 

A.  All  of  the  above.  The  accounting  method,  we  have  something  we  call  the  wheel. 
We  can  dial  into  this  wheel  the  date  of  the  last  woman's  normal,  presumed  last  nor- 
mal menstrual  period.  That  is  the  date  she  provides  as  she  recalls  as  being  her  last 
normal  menstrual  period.  We  can  look  at  the  current  date  on  that  wheel  and  deter- 
mine from  that  the  length  of  pregnancy  from  that  last  normal  menstrual  period. 

This  method  is  unreliable  for  the  reasons  that  Dr.  HiUard  has  already  testified 
to.  So  we  can  further  refine  our  estimation  of  a  woman's  gestational  age  by  an 
ultrasound.  And  the  ultrasound  tables  are  calculated  to  presiune  last  normal  men- 
strual period  as  opposed  to  the  actual  or  recollected  menstrual  period. 

Q.  So,  when  we  see  in  medical  literature  or  when  physicians  talk  about  gesta- 
tional age  using  LMP  it  doesn't  necessarily  mean  the  same  definition  of  gestational 
age  as  is  in  house  bill  135.  Right? 

A.  That's  correct. 

Q.  And  what's  the  difference  between  gestational  age  as  defined  in  house  bill  135 
and  yoxii  presumed  gestational  age? 

A.  Well,  as  I  have — 

Q.  That's  on  page  six  if  you  need  to  look  at  the  statute. 

A.  As  I  have  been,  as  I  read  this,  this  bill  has  been  interpreted  to  me,  the  bill 
impUes  that  it  must  be  calculated  from  the  woman's  actual  statement  of  menstrual 
period  which  may  not  be  the  best  cUnical  estimate. 

Q.  Now,  with  respect  to  the  D  and  X  and  the  D  and  E,  you're  looking  at  the  stat- 
ute. And  if  you  turn  the  page  back  one  to  page  five,  at  the  bottom  it  has  the  defini- 
tion of  the  D  and  X  procedure.  Do  you  see  that? 

A.  Okay.  Uh-huh. 

Q.  Is  the  definition  as  it's  set  out  in  the  statute,  does  that  really  describe  the 
unique  D  and  X  procedure  that  you.  Dr.  Haskell,  perform? 

A.  No,  it  does  not. 

Q.  Do  both  the  D  and  X  and  the  D  and  E  procedures  involve  the  purposefiil  re- 
moval of  brain  and  skull  fetal  tissue? 

A.  Yes,  they  do.  The  D  and  X  is  really  a  subset  of  the  D  and  E. 

Q.  What  do  you  mean  by  that? 

A.  Well,  another  term  for  the  D  and  X  is  intact  D  and  E  which  is  a  term  that 
Dr.  McMahon  likes  to  use,  prefers  to  use. 

And  in  the  course  of  doing,  in  the  course  of  attempting  D  and  Es,  a  certain  num- 
ber of  these  will  resiilt  in  intact  extractions.  The  procedure  started  as  a  D  and  E. 
So,  for  that  reason  this  is  a  subset,  not  a  truly  unique  operation. 
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Q.  So,  as  far  as  the  fetus  is  concerned,  is  there  really  any  difference  between  the 
D  and  E  and  the  D  and  X? 

A.  Not  that  I  can  ascertain,  no. 

Q.  But  as  far  as  the  patient,  the  woman  is  concerned,  is  there  any  difference  when 
you  get  to  the  late  term,  late  second  term  abortion  procedure,  is  there  any  difference 
between  the  D  and  E  and  the  D  and  X? 

A.  In  terms  of  doing  it  intact  versus  not  intact? 

Q.  Yes,  using  your  term. 

A.  Using  an  intact  D  and  E,  there's  an  enormous  advantage  to  the  woman. 

Q.  Now,  as  you  look  at  the  statute  here  at  the  bottom  of  page  five,  does  it  have 
any  reference  to  the  use  of  scissors  as  part  of  its  definition? 

A.  No,  it  does  not. 

Q.  And  finally.  Doctor,  as  you  read  that  definition  of  this,  of  the  D  and  X  proce- 
dure in  the  statute,  are  you  informed  sufficiently  to  know  what  an  attempted  D  and 
X  procedure  is  so  that  you  can  practice  medicine  in  a  way  that  won't  result  in  your 
indictment  or  charge  of'^engaging  in  an  attempted  D  and  X? 

Mr.  Renner:  Object  to  the  form  of  the  question. 

The  Court:  Overruled. 

Go  ahead. 

The  Witness:  I'm  sony.  I  have  to  rephrase  the  question  in  my  mind. 

I  would  not,  I  would  have,  to  keep  myself  out  of  jail,  I  woiUd  have  to  eliminate 
almost  all  D  and  Es  in  my  practice  as  I  practice  them  in  order  to  adhere  to  this 
statute. 

Mr.  Gerhardstein:  I  have  no  further  questions. 

The  Court:  All  right. 

Mr.  Renner? 


Recross-Examination 
by  mr.  renner 

Q.  Dr.  Haskell,  you  have  indicated  that  both  the  D  and  E  and  the  D  and  X  proce- 
dure involve  purposeful  removal  of  brain  tissue.  Is  that  correct? 

A.  That's  true  with  any  one. 

Q.  Thank  you.  That's  where  I  was  going.  D  and  C  involves  that,  a  hysterectomy 
or  hysterotomy  involves  that,  induced  labor  involves  that.  Is  that  correct? 

A.  Sure. 

Q.  Okay.  Doctor,  would  you  agree  with  me  that  house  bill  135  does  not  require 
you  to  make  a  decision  with  regard  to  whether  you  can  or  cannot  abort  a  fetus  based 
on  LMP.  It's  rather  that  it's  based  on  viability.  Is  that  correct? 

A.  By  definition  it  defines  viability  at  twenty  four  weeks  LMP. 

Q.  So,  subject  to  the — I'm  sorry.  I  didn't  mean  to  interrupt  you.  I  thought  you 
were  finished. 

A.  No.  I  don't  agree  with  you. 

Q.  So,  doesn't  the  statute  also  provide  that  the  physician  can  make  a  determina- 
tion based  on  testing  and  otherwise  as  to  what  the  gestational  age  is  and  independ- 
ently conclude  whether  or  not  the  fetus  is  viable? 

A.  In  my  opinion  that  forces  me  to  practice  a  substandard  level  of  medical  care. 

Q.  Thank  you.  But  you  would  agree  the  statute  does  provide  for  the  physician  to 
determine  viability  using  additional  techniques  beyond  LMP? 

A.  It  doesn't  provide  a  reliable  euide  for  that.  On  the  face  it  would  seem  to  say 
so.  But  in  practical  terms  or  in  real  terms,  no. 

Q.  Doctor,  you  gave  testimony  on  redirect  regarding  some  twenty  percent  of  se- 
verely stressed  mothers  who  are  in  some  form  of  severe  medical  condition  with  re- 
gard to  the  pregnancy  come  to  yoxu*  office  not  as  a  referral  but  directly  arrive  at 
yoiu-  office  where  you're  the  first  physician  to  see  them.  Is  that  correct? 

A.  I  think  the  word  severe  is  your  word. 

Q.  Thank  you. 

A.  I  indicated  that  something  less  than  twenty  percent  of  women  who  have  a  med- 
ical reason  for  which  they  wish  to  terminate  do  not  necessarilv  have  a  physician 
referral.  I'm  using  a  conservative  number.  I  think  that's  in  your  fevor. 

Q.  All  right. 

A.  Eighty  percent  I  feel  comfortable  with  as  having  medical  referrals. 

Q.  When  you  say  medical  reason  for  termination  of  pregnancy,  are  we  talking 
about  maternal  medical  reasons  or  included  in  that  number  are  also  fetal  medicsd 
reasons? 
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A.  I'm  referring  to  maternal. 

Q.  All  right.  These  would  be  the  category  that  you  were  talking  about  in  para- 
graph five  of  your  affidavit  that  would  include  hypertension  and  cardiac  conditions, 
and  pre-eclampsia,  and  this  type  of  thing.  Is  that  right? 

A.  That  is  my  understanding  of  the  context  in  which  all  of  these  questions  have 
been  asked. 

Q.  We  can  agree,  can't  we,  Doctor,  as  to  the  twenty  percent  when  you  become  the 
first  physician  to  see  a  patient  presenting  with  a  need  to  terminate  pregnancy  based 
on  a  significant  maternal  condition  that  you  will  not  only  perform  whatever  you  be- 
lieve to  be  correct  medical  procedures  in  your  judgment  but  you,  also,  make  svu"e 
that  if  that  patient  has  a  heart  condition  they  see  a  cardiologist,  if  that  patient  has 
a  cancerous  condition  that  they  get  an  oncology  reference  or  if  the^re  in  renal  fail- 
ure they  see  a  nephrologist  or  some  other  physician  who  can  help  treat  that  life 
threatening  condition.  You  do  that,  don't  you? 

A.  Well,  patients  are  usually  already  under  some  physician's  care.  You  may  not 
have  been  involved  in  the  direct  decision  to  refer  for  the  abortion.  So,  it's  two  dif- 
ferent questions. 

Q.  Well,  you've  been  using  the  two  different  questions.  Doctor.  In  either  question 
you  ensure  that  the  patient  who  dvuing  that  pregnancy  has  not  seen  a  physician 
up  until  she  saw  you  but  presents  with  a  condition  that  is  Ufe  threatening  because 
of  some  maternal  condition? 

A.  I  didn't  always  say  they  were  life  threatening  just  like  I  never  said  they  were 
severe  either. 

Q.  All  right. 

A.  But  we  encourage,  certainly  encourage  patients  to  follow  up  with  their  own 
physicians.  And  when  we  uncover  questions  in  their  history  as  to  medications  or  ap- 
propriate treatment,  we'll  call  those  physicians  ourselves  to  get  their  input. 

Say  for  instance  patients  that  are  on  Coumadin  because  they've  had 
thrombophlebitis  we  wiU  consult  with  their  physician  about  taking  them  off 
coximadin  and  putting  them  on  heparin  three  or  four  days  prior  to  their  procedure. 
People  with  atrial  fibrillation  or  another  group  of  patients  who  are  on  Coumadin, 
these  aren't  necessarily  Ufe  threatening  at  this  point  in  time  we  see  them.  They 
have  underlining  medical  conditions  and  the  health  risks  increases  disproportion- 
ately compared  to  other  pregnant  women. 

So,  it's  not  always  that  we're  faced  with  an  immediate  medical  emergency  that 
you  know  it's  today  or  never.  But  delay  causes  a  greater  than  proportional  increase 
in  risk. 

Q.  Doctor,  I  want  to  focus  on  a  subcategory  of  patients  in  which  the  mothers 
present  with  maternal  complications,  health  compUcations  of  the  pregnancy.  And 
that  subcategory  is  patients  whose  fetus  is  gestational  age  LMP  twenty  four  weeks 
and  that  in  your  evaluation  of  the  patient  the  medical  condition  is  such  that  there 
is  an  extraordinary  need  to  end  the  pregnancy  in  order  to  preserve  the  life  of  a 
major  bodily  function  of  the  patient.  That's  the  subcategory  of  patients  that  I  wanna 
talk  about. 

Doctor,  how  many  of  those,  is  that  some  portion  of  the  twenty  percent  that  show 
up  at  yoiir'  facility  without  having  been  referred  by  another  physician? 

A.  No,  not  if  they're  that  sick. 

Q.  Okay.  And,  Doctor,  the  patients  that  you  see  that  are  in  that  set  of  conditions 
only  would  come  to  you  as  a  referral  by  some  other  physician.  Is  that  correct? 

A.  Yes. 

Q.  And  in  that  subset  of  conditions,  there  wovild  be  no  difficulty  for  you  to  obtain 
the  concurrence  of  another  physician  that  termination  of  pregnancy  was  necessary 
to  preserve  the  life  or  a  major  bodily  function  of  the  mother.  Isn't  that  correct? 

A.  That  is  correct.  I  can  comply  with  that  much  of  the  law  but  not  the  rest  of 
the  law. 

Mr.  Renner:  That's  all  of  them  I  have,  your  Honor. 

The  Court:  All  right.  Thank  you. 

Miss  Cohen? 

Ms.  Cohen:  Nothing  further,  yoiir  Honor. 

The  Court:  Mr.  Gerhardstein? 

Mr.  Gerhardstein:  Very  briefly,  your  Honor. 
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Further  Redirect  Examination 
by  mr.  gerhardstein 

3.  Dr.  Haskell,  with  respect  to  the  D  and  E  and  the  D  and  X  procedures  as  you 
erstand  them  in  jrour  practice,  do  they  both  involve  the  purposeful  use  of  suction 
to  remove  the  brain  tissue  of  the  fetus? 

A.  That  is  correct. 

Q.  Now,  with  respect  to  the  viability  determination,  could  you  turn  to  the  statute 
at  page  eight? 

A.  [Witness  CompUed.] 

Q.  And  do  you  see  in  the  statute  at  the  paragraph  that's  preceded  by  the  number 
two  in  parens,  it  requires  that  the  physician  determine  in  good  faith  and  in  the  ex- 
ercise of  reasonable  medical  judgment 

A.  Wait  a  minute.  Okay. 

Q.  After  making  a  determination  relative  to  the  viability  that  the  unborn  human 
is  not  viable.  Do  you  see  that  section  of  the  statute? 

A.  Yes. 

Q.  So,  the  determination  of  viability  is  subject  to  this  good  faith  plus  exercise  of 
reasonable  medical  judgment  provision.  Right? 

A.  That's  correct. 

Q.  And  that's  both  your  good  faith  clinical  judgment  but  review  by  an  outside 
group  as  well? 

A.  It's  not  specific  as  to  whose  reasonable  medical  judgment  is  to  be  exercised 
here.  Whereas  in  the  earlier,  theother  laws  regulating  abortion,  it  specifically  says 
thephysician's  own  medical  judgment. 

Mr.  Gerhardstein:  I  have  no  further  questions,  yourHonor. 

The  Court:  All  right.  Give  me  one  moment,  please. 

[Brief  pause  in  proceedings.] 

The  Court:  Mr.  Renner? 


Further  Recross  Examination 

BY  MR,  renner 

Q.  Doctor,  you  on  a  daily  basis  practice  medicine  by  employing  good  faith  and  rea- 
sonable medical  judgments,  don't  you? 

A. Yes,  I  believe  that  I  do,  yes. 

The  Court:  Ms.  Cohen? 

Ms.  Cohen:  Nothing,  yoiu*  Honor. 

The  Court:  Mr.  Gerhardstein? 

Mr.  Gerhardstein:  No,  your  Honor. 

The  Court:  Doctor,  you  may  well  have  answered  this  more  than  seversil  times  but 
let  me  ask  a  question  or  two. 

Assuming  the  D  and  X  subset,  this  procedure  were  banned,  how  could  the  D  and 
E  procedure  be  completed  for  women  past  the  twentieth  week  of  pregnancy? 

The  WITNESS:  With  great  difficulty,  your  Honor.  I  can  expand  if  you  like. 

The  Court:  Please. 

The  Witness:  The  reason  that  I,  well,  I  first  heard  about  this  procedure  from  a 
physician  who  was  employed  bv  me  formerly  in  Cincinnati  whom  I  taught  basicadly 
the  techniques.  She  moved  to  Cfalifomia. 

Somewhere  in  the  San  Francisco  area.  In  talking  to  her  on  the  phone  one  time 
I  was  describing  to  her  the  difficulty  and  the  frustration  that  I  was  having  in  per- 
forming D  and  Es  between  twenty  two  and  twenty  four  weeks. 

And  she  described  very  briefly  over  the  phone  to  me  a  technique  that  I  later 
learned  came  from  Dr.  McMahon  where  they  internally  grab  the  fetus  and  rotate 
it  and  accomplish,  be  somewhat  equivalent  to  a  breach  type  of  deUvery. 

Shortly  after  that,  in  the  course  of  doing  normal  D  and  Es  occasionally  we  would 
get  what  we  csdl  a  foot  link  presentation  which  means  that  when  you  open  the  cer- 
vical OS  there's  a  foot.  When  you  do  D  and  Es  what  a  physician  does  is  grasp  what's 
easiest  to  grasp.  It's  there.  It's  easv.  You  pull  it  down.  Basically  you  have,  we  have 
what  we  refer  to  as  an  intact  D  ana  E. 

The  problem  comes  in  that  the  skull  is  the  largest  part  of  the  fetus.  The  dilation 
is  never  sufficient  for  it  to  pass  through.  So,  you  still  have  a  problem  with  delivering 
the  skull.  This  is  where  it's  the  technique  of  puncturing  the  skull  and  removing  the 
contents,  collapsing  it  and  removing  the  fetus  comes  into  play. 
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The  problem  with  regular  D  and  E  after  the  twenty  second  week  is  that  the  pres- 
entation or  lie  of  the  fetus  most  usually  is  a  dorsal,  dorsiim  or  a  transverse  lie  which 
means  the  fetus'  spine  is  towards  the  cervix  which  is  the  toughest  part  to  try  to 
grasp  and  dismember  which  is  a  typical  D  and  E,  a  dismemberment.  Plus  between 
twenty  two  and  twenty  fovu*  weeks,  the  tissues  are  very  tough.  Whereas  at  twenty 
weeks  and  earlier,  thej^re  not.  They  can  be.  You  can  excuse  the  term  earUer.  It's 
the  mechanics  of  performing  the  procedure. 

So,  that's  what  gave  rise  to  my  developing  skill  in  performing  this  particular  tech- 
nique. Plus  the  desire,  we  have  medicine  that  I  think  like  laws  is  govemmentized 
by  concrete  data  which  are  equivalent  laws.  We  have  principles.  We  Team  principles 
as  much  as  we  learn  specific  treatments.  My  equivalent  in  law  may  be  common  law. 

In  surgery  you  have  certain  concepts  and  principles  that  make  surgery  safer.  One 
is  less  blood  loss.  Two  is  the  shorter  operating  time.  And  three  is  minimizing  trau- 
ma or  damage  to  tissues. 

The  problem  with  D  and  E  procedure  after  twenty  two  weeks  if  there's  a  difficult 
lie,  you  can't,  the  placenta  is  frequently  partially  removed  prior  to  removal  of  the 
fetus.  And  you  can  get  a  terrible  bleeding  situation  that  if  the  procedure  lasts  forty 
five  minutes  it  fills  the  pan.  And  the  time,  the  discomfort  in  the  forty  five  minutes 
under  local  anesthesia  for  that  type  of  procedure  is  a  long  time.  Women  are  ex- 
tremely uncomfortable. 

And  frequently  with  D  and  E  because  the  procedure  is  blind,  that  is,  the  surgeon 
cannot  see  the  tip  of  the  instrument  and  know  precisely  what  it's  grabbing,  it's  not 
unusual  for  small  fragments  of  the  uterine  wall  itself  to  be  removed  in  addition  to 
the  contents  which  we  want  removed. 

The  advantage  of  this  procedure  is  that  because  it  is  done  intact  with  ultrasound 
guidance  to  do  the  version  to  remove  intact,  the  placenta  is  not  disrupted.  Even  with 
a  bad  lie,  the  procedure,  the  placenta  is  not  disrupted.  And  there's  no  bleeding  until 
after  the  fetus  is  removed. 

So,  it  passes  a  lot  of  the  common  sense  techniques  of  surgery  that  we  learn  in 
our  very  basic  surgery  day  but  minimizing  trauma,  minimizing  blood  loss,  and 
shortening  surgical  time.  I've  never  had  an  intact  D  and  E  last  more  than  ten  min- 
utes. I've  had — that  is  between  the  twenty  second  and  twenty  fourth  week.  Whereas 
I've  had  standard  D  and  Es  that  have  gone  as  long  as  forty  five  minutes  to  an  hour, 
with  just  a  quantum  of  difference  in  the  blood  loss. 

The  Court:  All  right.  Thank  you,  Doctor.  I  have  no  idea  whether  youH  be  able 
to  answer  this  but  let  me  try. 

One  of  the  express  purposes  behind  the  general  assembly's  passage  of  house  bill 
135  was  to  prevent  unnecessary  cruelty  to  a  human  fetus.  And  I  take  it  that  you 
feel  that  this  procedure  is  not  unnecessarily  cruel  to  the  fetus.  And  I'd  be  interested 
in  your  opinion  as  to  why. 

The  Witness:  It  is  my  understanding  that  the  fetal  neurological  development  at 
twenty  four,  twenty  five,  twenty  six  weeks  is  not  sufficient  to  carry  pain  to  the  brain 
nor  is  the  myelination  of  the  fibers  in  the  brain  sufficient  for  any  kind  of  cognitive 
or  conscious  activity. 

In  my  mind  cruelty  implies  a  degree  of  consciousness  on  the  part  of  the,  whatever 
is  being  subject  to  the  cruel  treatment  such  as  a  dog  that's  being  whipped,  or  some- 
thing like  that,  or  malnourished. 

Interestingly,  the  law  makes  no  exception  if  the  fetus  is  already  dead  or  if  the 
procedure  is  being  performed  under  general  anesthesia.  General  anesthesia  would 
affect  the  fetus  and  equally  would  the  woman. 

But  regardless  of  the  absence  of  those  two  provisions,  I  don't  believe  that  the  fetus 
has  any  cognitive  ability  or  ability  to  perceive  pain  at  the  stage  of  pregnancy  that 
we're  talking  about. 

The  Court:  Even  if  viable. 

The  Witness:  Up  to  the  point  of  twenty  five  or  twenty  six  weeks. 

Now  again  the  viability  is  a  whole  different  debate.  But  at  what  point  there  might 
be  a  perception  of  pain  or  cognitive  function,  I  don't  know. 

The  resources  that  I've  discussed  this  topic  with,  limited  admittedly,  limited  lit- 
erature research  I've  done  on  it  indicates  that  there  is  virtually  the  proper  anatomi- 
cal, microscopic  anatomical  development  is  not  present  for  there  to  be  cognitive  abil- 
ity or  pain  perception.  And  of  course  I'm  only  concerned  through  the  twenty  fourth 
week  because  that's  really  the  Umit  of  iny  practice. 

The  Court:  I  understand.  And  the  D  and  X  procedure  really  is,  with  perhaps 
some  exceptions  but  basically  a  procedure  that  you  use  between  the  twenty  second 
and  twenty  fourth  week.  Am  I  correct? 

The  Witness:  Twenty  first  to  twenty  fourth  week,  your  Honor. 

The  Court:  All  right. 

One  other  question  which  I  believe  you  answered  at  the  end  of  your  examination. 
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Am  I  correct  that  under  the  informed  consent  and  parental  notice  statutes  you 
are  entitled  to  rely  on  your  own  reasonable  medical  judgment.  The  statute  specifi- 
cally says  so.  Whereas  under  house  bill  135  it  still  says  reasonable  medical  judg- 
ment but  it  doesn't  specify  whose  judgment.  Is  that  correct? 

The  Witness:  That  is  my  understanding.  That's  correct. 

The  Court:  All  right. 

Mr.  Gerhardstein,  any  further  questions  based  on  my  dialogue  with  the  doctor? 

Mr.  Gerhardstein:  No,  your  Honor. 

The  Court:  All  right. 

Mr.  Renner? 

Mr.  Renner:  Very  briefly,  your  Honor. 


Further  Recross  Examination 

BY  MR.  renner 

Q.  You  had  a  dialogue  with  the  judge  just  a  moment  ago  with  regard  to  the  proce- 
dure of  the  D  and  X  versus  the  procedure  of  the  D  and  E  for  patients  in  excess  of 
twenty  weeks  of  gestational  age.  Doctor,  just  so  that  I  understand  your  earlier  testi- 
mony, before  you  started  doing  the  D  and  X  procedure,  you  did  a  procedure  that 
we  would  call  a  D  and  E  for  patients  twenty  to  twenty  four  weeks.  Is  that  right? 

A.  That  is  correct. 

Q.  And  you  removed  the  fetus  in  a  manner  other  than  pvu*posefully  inserting  the 
catheter  into  the  brain  for  that  segment  of  patients.  Is  that  correct? 

A.  A  greater  medical  risk  to  the  patient,  that's  correct. 

Q.  And  the  complication  rate  that  you  believe  that  you  had  because  you  don't  have 
it  calculated  and  documented  was  that  you  successfully  did  that  in  ninety  nine  point 
eight  percent  of  the  patients  without  complication.  Is  that  right? 

A.  That's  correct.  Two  out  of  a  thousand. 

Q.  What's  that? 

A.  Correct.  Nine  hundred  ninety  eight  out  of  a  thousand,  that's  correct. 

Q.  Which  would  be  ninety  nine  point  eight  percent? 

A.  Correct. 

Mr.  Renner:  That's  all  I  have. 

The  Court:  Miss  Cohen? 

Ms.  Cohen:  Nothing,  your  Honor. 

The  Court:  Mr.  Gerhardstein? 

Mr.  Gerhardstein:  Nothing  further,  your  Honor. 

The  Court:  Thank  you.  Doctor.  You  may  step  down. 

The  Witness:  Thank  you. 

[Witness  excused.] 

The  Court:  Mr.  Gerhardstein,  at  this  point  Iwould  ask  if  you  have  further  wit- 
nesses in  support  of  yourmotion? 

Mr.  Gerhardstein:  Not  at  this  time,  your  Honor. We  do  move  the  admission  of 
all  the  Exhibits. 

The  Court:  All  right. 

Mr.  Renner,  objections  to  the  Exhibits? 

I  would  indicate  that  five  affidavits  are  already  in  evidence  as  having  been  filed 
with  the  Court.  But  nonetheless  I  would  give  you  the  opportunity  at  this  point  to 
object  to  any  of  the  affidavits  and  any  of  the  other  Exhibits. 

Mr.  Renner:  Your  Honor,  we  would  renew  the  objection  that  was  previously  made 
and  I  think  ruled 


C-E-R-T-I-F-I-C-A-T-E 

I,  Debra  Lynn  Futrell,  Notary  Public  in  and  for  the  state  of  Ohio 
at  large, 

Do  Hereby  Certify  that  the  foregoing  is  a  true  and  correct  tran- 
scription of  my  stenographic  notes  taken  of  the  proceedings  held  in 
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the  afore-captioned  matter  before  the  Honorable  Walter  Herbert 
Rice,  Judge,  to  the  best  of  my  ability. 

Debra  Lynn  Futrell,  RPR-CM, 
Notary  Public,  State  of  Ohio, 

My  Comm.  Exp.  12-27-98, 
Dated:  November  8,  1995. 

The  Chairman.  In  a  1992  paper  describing  his  technique,  Dr. 
Haskell  also  acknowledged  that  ultrasound  was  used  to  locate  the 
position  of  the  fetus.  And  with  regard  to  the  fetal  response  indicat- 
ing awareness  of  pain,  you  described  the  fetus  moving  as  it  was 
partially  delivered.  There  is  ample  confirmation  that  this  would 
occur  when  the  procedure  is  performed.  Dr.  Haskell  asserted  in  his 
1993  interview  with  American  Medical  News,  which  we  will  put  in 
the  record,  that  roughly  two-thirds  of  the  fetuses  he  aborts  in  this 
manner  are  alive  at  that  point. 

In  a  letter  to  me  dated  November  9,  1995,  which  we  will  also  put 
in  the  record  at  this  point.  Dr.  Watson  Bowes  of  the  University  of 
North  Carolina  Medical  School  wrote,  "Although  I  have  never  wit- 
nessed this  procedure,  it  seems  likely  from  the  description  of  the 
procedure  by  Dr.  Haskell  that  many,  if  not  all,  of  the  fetuses  are 
alive  until  the  scissors  and  the  suction  catheter  are  used  to  remove 
the  brain  tissue."  He  also  noted  that  the  fetus  could  respond  and 
feel  pain.  He  writes,  "Although  it  is  true  that  analgesic  medications 
given  to  the  mother  will  reach  the  fetus  and  presumably  provide 
some  degree  of  pain  relief,  the  extent  to  which  this  renders  the  pro- 
cedure pain-free  would  be  very  difficult  to  document.  I  have  per- 
formed"— this  is  Dr.  Bowes — "I  have  performed  in  utero  procedures 
on  fetuses  in  the  second  trimester,  and  in  these  situations  the  re- 
sponse of  the  fetuses  to  painful  stimuli,  such  as  needle  sticks,  sug- 
gests that  they  are  capable  of  experiencing  pain." 

[The  letter  follows:] 

The  University  of  North  Carolina  at  Chapel  Hill, 

The  School  of  Medicine, 
Chapel  Hill,  NC,  November  9,  1995. 
Senator  Orrin  Hatch, 
Senate  Judiciary  Committee, 
Washington,  DC. 

Dear  Senator  Hatch:  I  have  reviewed  the  Partial-Birth  Abortion  Ban  Act  (H.R. 
1833,  S.  939)  and  related  materials  that  were  submitted  to  me  earlier  this  year  by 
Congressman  Charles  Canady  relating  to  this  proposed  legislation.  The  following  is, 
with  one  or  two  corrections  of  syntax,  similar  to  a  letter,  dated  July  1,  1995,  I  send 
to  Congressman  Canady. 

The  bill  would  ban  the  use  of  the  "partial-birth  abortion"  method,  which  is  defined 
as  "an  abortion  in  which  the  person  performing  the  abortion  partially  vaginally  de- 
Uvers  a  living  fetus  before  killing  the  fetus  and  completing  the  delivery. 

as  regards  the  use  of  the  term  "partial-birth  abortion"  to  describe  the 

procedure 

The  term  "partial-birth  abortion"  is  accurate  as  apphed  to  the  procedure  described 
by  Dr.  Martin  Haskell  in  his  1992  paper  entitled  Dilation  and  Extraction  for  Late 
Second  Trimester  Abortion,"  distributed  by  the  National  Abortion  Federation.^  Dr. 
HaskeU  himself  refers  to  that  procedure  as  dilation  and  extraction,  but  that  is  only 


1  Haskell,  M.  Dilation  and  extraction  for  late  second  trimester  abortion.  Presented  at  the  Na- 
tional Abortion  Federation  Risk  Management  Seminar,  Dallas,  Texas,  September  13,  1992. 
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a  term,  as  he  wrote,  he  "coined."  Another  practitioner.  Dr.  James  McMahon,  who 
uses  a  similar  technique,  uses  the  term  "intact  dilation  and  evacuation."  ^ 

There  is  no  standard  medical  term  for  this  method.  The  method,  as  described  by 
Dr.  Haskell  in  his  paper,  involves  dilatation  of  the  uterine  cervix  followed  by  breech 
delivery  of  the  fetus  up  to  the  point  at  which  only  the  head  of  the  fetus  remains 
undelivered.  At  this  point  surgical  scissors  are  inserted  into  the  brain  through  the 
base  of  the  skull,  after  which  a  suction  catheter  is  inserted  to  remove  the  brain  of 
the  fetus.  This  results  in  collapse  of  the  fetal  skvill  to  facilitate  delivery  of  the  fetus. 
From  this  description  there  is  nothing  misleading  about  describing  this  procedure 
as  a  "partial-birth  abortion,"  because  in  most  of  the  cases  the  fetus  is  partially  bom 
while  alive  and  then  dies  as  a  direct  result  of  the  procedure  (brain  aspiration)  which 
allows  completion  of  the  birth. 

AS  REGARDS  WHEN  FETAL  DEATH  OCCURS  DURING  THIS  PROCEDURE 

Although  I  have  never  witnessed  this  procedure,  it  seems  likely  from  the  descrip- 
tion of  the  procedure  by  Dr.  Haskell  that  many  if  not  all  of  the  fetuses  involved  in 
this  procedure  are  alive  until  the  scissors  and  the  suction  catheter  are  used  to  re- 
move brain  tissue.^  Dr.  Haskell,  explicitly  contrasts  his  procedure  with  two  other 
late  abortion  methods  that  do  induce  fetal  death  prior  to  removal  of  the  fetus  (these 
alternative  methods  being  intra-amniotic  infusion  of  urea,  and  rupture  of  the  mem- 
branes and  severing  of  the  umbilical  cord).^  Also,  Doctor  Haskell,  in  an  interview 
with  Diane  Gianelli  of  American  Medic£d  News  stated,  "that  the  majority  of  the 
fetuses  aborted  this  way  are  alive  until  the  end  of  the  procedure."  ^  This  is  consist- 
ent with  the  observations  of  Brenda  Shafer,  R.N.  who,  in  a  letter  to  Congressman 
Tony  Ball,  described  partial-birth  abortions  performed  by  Dr.  Haskell  which  she  ob- 
served.3 

Moreover,  in  a  document  entitled  "Testimony  before  the  House  Subcommittee  on 
the  Constitution",  June  23,  1995,  Dr.  Jfimes  McMahon  states  that  narcotic  analgesic 
medications  given  to  the  mother  induce  "a  medical  coma"  in  the  fetus,  and  he  im- 
plies that  this  causes  "a  neurological  fetal  demise."  ^  This  statement  suggests  a  lack 
of  understanding  of  maternal/fetal  pharmacology.  It  is  a  fact  that  the  distribution 
of  analgesic  medications  given  to  a  pregnant  woman  resxUt  in  blood  levels  of  the 
drugs  which  are  less  than  those  in  the  mother.  Having  cared  for  pregnant  women 
who  for  one  reason  or  another  required  surgical  procedures  in  the  second  trimester, 
1  know  that  they  were  often  heavUy  sedated  or  anesthetized  for  the  procedures,  and 
the  fetuses  did  not  die. 

Dr.  Dru  Carlson,  a  maternal/fetal  medicine  specialist  from  Cedars-Sinai  Medical 
Center  in  Los  Angeles,  writes  that  she  has  personally  observed  Dr.  McMahon  per- 
form this  procedure.  In  a  letter  to  Congressman  Henry  Hyde  she  described  the  pro- 
cedure and  wrote  that  after  the  fetal  body  is  deUvered,  it  is  removal  of  cerebrospinal 
fluid  from  the  brain  that  causes  instant  brain  herniation  and  death. "*  This  statement 
clearly  suggests  that  the  fetus  is  aUve  until  the  auction  device  is  inserted  into  the 
brain. 

AS  REGARDS  WHETHER  THE  FETUS  EXPERIENCES  PAIN  DURING  THIS  PROCEDURE 

Dr.  McMahon  states  that  the  fetus  feels  no  pain  through  the  entire  series  of  pro- 
cedures.^ Although  it  is  true  that  analgesic  medications  given  to  the  mother  will 
reach  the  fetus  and  presumably  provide  some  degree  of  pain  relief,  the  extent  to 
which  this  renders  this  procedvu*e  pain  free  would  be  very  difficult  to  document.  I 
have  performed  in-utero  procedures  on  fetuses  in  the  second  trimester,  and  in  these 
situations  the  response  of  the  fetuses  to  painfril  stimuli,  much  as  needle  sticks,  sug- 
gest that  they  are  capable  of  experiencing  pain.  Further  evidence  that  the  fetus  is 
capable  of  feeUng  fetal  pain  is  the  response  of  extremely  preterm  infants  to  painful 
stimuli. 


2  Gianelli,  D.  M.  Shock-tactic  ads  target  late-term  abortion  procedure.  American  Medical 
News,  July  5,  1993,  p.  3  ff. 

3  Shafer,  B.  Letter  written  to  Congressman  Tony  Htill,  July  9,  1995. 

<  Carlson,  D.E.  Letter  to  The  Honorable  Henry  Hyde,  Chairman,  House  Judiciary  Committee, 
June  27,  1995. 

*  McMahon,  J.T.  Written  submission  to  the  House  Subcommittee  on  the  Constitution,  Wash- 
ington D.C.,  June  23,  1995. 
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AS  REGARDS  THE  ACCURACY  OF  THE  ILLUSTRATIONS  OF  THIS  PROCEDURE  WHICH  HAVE 
BEEN  DISTRIBUTED  BY  THE  NATIONAL  RIGHT  TO  LIFE  COMMITTEE 

I  have  read  the  letters  dated  June  12,  1995  and  June  27,  1995  sent  to  members 
of  Congress  by  the  National  Abortion  Federation,  which  state  that  the  drawings  of 
the  partial-birth  abortion  procedvire  that  have  been  distributed  by  you  and  by  the 
national  Right  to  Life  Committee  are  "highly  imaginative  *  *  *  with  little  relation- 
ship to  the  truth"  and  "misleading."  ^•'^ 

Having  read  Dr.  Haskell's  paper  i,  I  can  assure  you  that  these  drawings  accu- 
rately represent  the  procedure  described  therein.  Furthermore,  Dr.  Hask^l  is  re- 
ported as  saying  that  the  illustrations  were  accurate  "from  a  technical  point  of 
view."  2  First  hand  renditions  by  a  professional  medical  illustrator,  or  photographs 
or  a  video  recording  of  the  procedure  would  no  doubt  be  more  vivid,  but  not  nec- 
essarily more  instructive  for  a  non-medical  person  who  is  trying  to  understand  how 
the  procedure  is  performed. 

AS  REGARDS  THE  IMPACT  OF  THE  BANNING  OF  THE  PROCEDURE  ON  OTHER  INDICATED 
STANDARD  MEDICAL  PROCEDURE 

Critics  of  yovu-  bill  who  say  that  this  legislation  will  prevent  doctors  from  perform- 
ing certain  procedures  which  are  standard  of  care,  such  as  cephalocentesis  (removal 
of  fluid  from  the  enlarged  head  of  a  fetus  with  the  most  severe  form  of  hydro- 
cephalus) are  mistaken.  In  such  a  procedure  a  needle  is  inserted  with  ultrasound 
guidance  through  the  mother's  abdomen  into  the  uterus  and  then  into  the  enlarged 
ventricle  of  the  brain  (the  space  containing  cerebrospinal  flxiid).  Flviid  is  then  with- 
drawn which  results  in  reduction  in  the  side  of  the  head  so  that  delivery  can  occur. 
This  procedure  is  not  intended  to  kill  the  fetus,  and,  in  fact,  is  usually  associated 
with  the  birth  of  a  live  infant.  This  is  an  important  distinction  between  a  needle 
cephalocentesis  which  is  intended  to  facilitate  the  birth  of  a  Uving  fetus  as  con- 
trasted with  the  procedure  described  by  Doctors  Haskell  and  McMahon,  which  is  in- 
tended to  kill  a  Uving  fetus  which  has  been  partially  delivered. 

The  technique  of  Sie  partial-birth  abortion  could  be  used  to  remove  a  fetus  that 
had  died  in  utero  of  natural  causes  or  accident.  Such  a  procedure  would  not  be  cov- 
ered by  the  definition  in  your  bill,  because  it  would  not  involve  partially  delivering 
a  live  fetus  and  then  killing  it. 

AS  REGARDS  VIABILITY  PRETERM  INFANTS  THE  SECOND  TRIMESTER  OF  PRENANCY 

I  have  reviewed  a  "fact  sheet"  distributed  by  the  National  Abortion  and  Reproduc- 
tive Rights  Action  League  (NARAL)  in  opposition  to  your  legislation.^  This  docu- 
ment states,  "Very  few  premature  infants  bom  at  24  weeks'  gestation  actually  sur- 
vive. The  chance  for  survival  at  25  weeks'  gestation  is  10-15  percent;  one  week 
later — at  26  weeks — the  chances  of  survival  double  to  24—45  percent.  A  sxirvival  rate 
of  50  percent  is  achieved  only  in  Uve  births  at  27  or  more  weeks'  gestation."  These 
figures  are  outdated  and  misleading.  In  a  recent  study  from  the  National  Institute 
of  Child  Health  and  Human  Development  Neonatal  Network,  survival  was  docu- 
mented in  a  large  number  of  premature  infants  bom  at  the  seven  participating  in- 
stitutions.9  At  23  weeks'  gestation  the  neonatal  survival  was  23  percent  and  at  24 
weeks'  gestation  survival  was  34  percent.  As  you  can  see  in  figure  3  in  the  enclosed 
article  by  Maureen  Hack  et  al.,  there  are  wide  inter-instiUitional  variations  in 
neonatal  survival  at  each  gestational  age.  For  example,  at  24  weeks'  gestation 
neonatal  survival  varied  from  a  low  of  10  percent  to  a  high  of  57  percent.  This  data 
appUes  to  infants  bom  without  major  congenital  defects. 

I  trust  this  information  will  be  helpful. 
Respectfully, 

Watson  A.  Bowes,  Jr.,  M.D., 

Professor. 

The  Chairman.  We  also  will  put  into  the  record  employment 
records  from  the  temporary  agency  for  which  Ms.  Shafer  worked 


^Saporta,  V.,  Probaska,  G.  Letter  to  members  of  Congress,  U.S.  House  of  Representatives, 
June  12,  1995. 

'Saporta,  V.  Letter  to  members  of  Congress,  U.S.  House  of  Representatives,  June  27,  1995. 

8  National  Abortion  and  Reproductive  Rights  Action  League.  Third-Trimester  Abortion:  The 
Myth  of  "Abortion  on  Demand  .  (Date  not  Usted) 

8 Hack,  M.,  Horbar,  J.D.,  Malloy  M.H.,  et  al.  Very  low  birth  weight  outcomes  of  the  National 
Institute  of  Child  Health  and  Human  Development  Neonatal  Network.  Pediatrics.  1991;  87: 
587-597 
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that  indicate  that  she  did  work  at  Dr.  Haskell's  clinic  for  3  days 
in  September  1993.  The  nurse  who  supervised  her  at  the  clinic  now 
acknowledges  that  Ms.  Shafer  did  work  there  for  the  3  days  in 
question  as  a  temporary  nurse. 
[The  employment  records  follow:] 
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Pran  is  Brenda  Shafer's  maiden  name.  Below  are  he,  social  security  number  and 
RN  license  number  listed  on  her  Ohio  driver  s  licen; :  ar.J  Ohio  Board  of  Nursmg 
card,  respectively.  Both  numbers  are  listed  on  the  bill  submitted  by  the  nursing 
agency  to  Dr.  Haskell's  clinic.  Nurse  Shafer  worked  as  an  assistant  nurse  at  Dr. 
Haskell's  abortion  clinic  for  three  days  in  September,  1993,  an  experience  she 
described  in  a  letter  to  Congressman  Tony  Hall  and  in  the  attached  testimony. 


1997 


has  met  the  req 
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The  Chairman.  So  I  hope  that  helps  clarify  some  of  these  mat- 
ters. 

We  will  turn  to  Senator  Specter. 

Senator  Specter.  Thank  you,  Mr.  Chairman. 

Ms.  Shafer,  this  is  obviously  a  very,  very  difficult  subject  to  dis- 
cuss for  all  of  us,  and  we  appreciate  your  coming  in. 

The  areas  of  concern  that  I  would  like  to  explore  with  you,  to  the 
extent  you  know  about  them,  were  the  reasons  for  the  abortion, 
whether  there  was  any  issue  here  of  saving  the  life  of  a  mother — 
I  know  you  have  testified  that  the  fetus  had  Down  Syndrome — or 
what  the  condition  of  the  child  would  have  been  had  the  child  sur- 
vived, whether  the  child  would  have  lived,  whether  there  was  any- 
thing that  might  have  been  done  to  deal  with  the  subject  of  pain, 
whether,  in  fact,  the  fetus  was  in  pain,  whether  there  could  have 
been  a  sedative  or  anesthesia  given  to  deal  with  that  issue,  and 
what  the  alternatives  were  to  the  extent  that  you  know  and  under- 
stand. 

I  think  it  is  unfortunate  that  Dr.  Haskell  is  not  here,  but  that 
is  his  choice. 

Let  me  begin  with  the  question  as  to  whether  you  knew  about 
conversations  between  Dr.  Haskell  and  the  patient,  whether  you 
were  present  or  in  any  other  way  had  knowledge  of  what  the  doc- 
tor's reasons  were  for  performing  the  abortion. 

First  let  me  begin  to  ask  you — and  I  doubt  that  you  were 
present,  but  by  any  chance,  were  you  present  when  Dr.  Haskell 
talked  to  the  woman? 

Ms.  Shafer.  Not  when  he  talked  to  her  initially  when  she  said 
she  had  Down  Syndrome.  Nurse  Christie  Gallivan  told  me  the  first 
one  had  Down  Syndrome  and  that  is  why  she  was  aborting  the 
baby.  As  a  matter  of  fact,  this  is  the  lady  that  cried  the  entire  3 
days,  and  she  talked  to  me  and  said  she  did  not  want  to  have  the 
abortion  but  the  parents  and  the  boj^riend  made  her. 

Senator  Specter.  Well,  now,  are  you  referring  to  the  woman  who 
had  the  abortion  in  this  instance? 

Ms.  Shafer.  Yes,  in  this  instance.  The  one  that  had  the  26V2- 
week  Down  Syndrome  baby,  yes. 

Senator  Specter.  And  this  woman  said,  and  you  heard  her  say, 
that  she  did  not  want  to  have  the  abortion? 

Ms.  Shafer,  Yes;  that  is  why  she  cried  the  entire  time,  and  that 
is  why  this  woman  held  the  baby.  She  wanted  to  see  the  baby.  And 
that  is  not  a  common  practice  in  his  practice.  He  does  not  like  the 
women  to  hold  the  babies.  He  does  not  want  them  to  see  them.  But 
she  wanted  to. 

Senator  Specter.  As  nearly  as  you  can  recall — and  I  know  this 
is  difficult — tell  us  exactly  what  the  woman  said. 

Ms.  Shafer.  She  was  crying  the  whole  3  days.  She  was 
hysterical  and  saying  she  wanted  her  baby,  she  wanted  it,  she 
didn't  want  to  kill  it,  and  different  things  like  that.  And  her  boy- 
friend was  accompanying  her  the  entire  3  days. 

Senator  Specter.  Did  you  see  the  boyfriend  there? 

Ms.  Shafer.  Yes;  I  was  in  the  room  with  him  and  talked  to  them 
and  tried  to  comfort  them  and  talk  to  them  a  little  bit. 

Senator  Specter.  You  say  the  3  days.  This  is  the  3  days  leading 
up  to  the  abortion? 
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Ms.  Shafer.  Yes;  the  first  2  days,  sir,  is  done  with  the  dilation 
and  they  are  brought  in — the  dilation  that  I  told  you  about — and 
then  the  third  day  the  procedure  is  actually  done.  And  he  came  all 
3  days.  The  parents  did  not. 

Senator  Specter.  Was  Dr.  Haskell  present  when  this  woman 
said  she  did  not  want  to  have  the  abortion? 

Ms.  Shafer.  Yes;  she  was  saying  that  in  the  operating  room  and 
crying.  As  a  matter  of  fact.  Dr.  Haskell  gave  her  more  Valium  be- 
cause she  was  so  upset,  and  she  was  his  special  case  that  day.  Be- 
cause she  was  so  upset,  he  wanted  to  calm  her  down.  And  we  were 
giving  her  IV  valium  push  every  few  minutes  to  keep  her  in  a 
calm 

Senator  Specter.  Was  anything  done  with  the  fetus  which  would 
ease  the  pain  by  way  of  a  sedative  or  anesthesia? 

Ms.  Shafer.  No,  sir;  nothing.  Because  when  they  inserted  the 
scissors  into  the  back  of  the  neck,  the  fetus  jumped. 

Senator  Specter.  Do  you  have  any  idea  why  Dr.  Haskell  would 
not  use  an  anesthesia  or  a  sedative  for  the  fetus? 

Ms.  Shafer.  No,  sir,  I  don't.  I  don't  have  any  idea. 

Senator  Specter.  That  subject  was  never  brought  up  at  any  time 
during  the  procedure? 

Ms.  Shafer.  No,  it  wasn't. 

Senator  Specter.  Was  there  any  possible  issue  about  the  life  of 
the  mother  on  this  abortion? 

Ms.  Shafer.  No,  sir,  there  wasn't.  If  there  was,  I  doubt  very  seri- 
ously if  she  would  have  been  at  the  clinic  for  3  different  days.  I 
think  she  would  have  been  in  a  hospital. 

Senator  Specter.  Were  there  any  alternative  procedures  which 
might  have  been  used?  For  example,  we  will  be  exploring  with  oth- 
ers— and  I  do  not  know  if  you  are  knowledgeable  about  all  these 
matters,  and  I  am  not  pressing  you  on  it.  But  in  the  event  you  are, 
could  there  have  been  a  C  section  or  some  other  alternative  method 
used  for  the  abortion  which  would  not  have  involved  the  procedures 
and  the  fetus  responses  which  you  have  described? 

Ms.  Shafer.  Yes,  sir,  there  are  a  lot  of  different  ones, 
prostaglandin  ones.  You  can  induce  a  lady  into  labor,  whatever,  but 
the  doctors  will  get  into  that.  They  are  very  thorough  about  ex- 
plaining those  procedures. 

Senator  Specter.  Well,  to  the  extent  you  know,  would  they  have 
been  riskier,  less  risky,  about  the  same,  or  what? 

Ms.  Shafer.  No,  sir,  absolutely  less  riskier,  those  procedures  are, 
than  this  procedure.  This  procedure  is  done  to  kill  the  baby  so  you 
do  not  have  a  live  birth. 

Senator  Specter.  When  you  characterized  the  fetus  as  having 
Down  Syndrome,  do  you  have  a  basis  for  knowing  what  the  condi- 
tion would  have  been  had  there  been  a  live  birth? 

Ms.  Shafer.  Sir,  there's  lots  of  people  and  lots  of  babies  in  this 
world  that  have  Down  Sjoidrome,  and  I  am  sure  that  every  one  of 
you  at  least  knows  somebody  that  has  it.  We  have  movie  stars  that 
have  Down  Syndrome.  They  can  be  very,  very  functioning  people 
in  this  world. 

Senator  Specter.  Well,  there  are  varying  degrees  of  the  condi- 
tion. Do  you  know  anything  beyond  the  basic  characterization  that 
you  heard  that  the  child  would  have  Down  Syndrome? 
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Ms.  Shafer.  That  is  all  I  heard,  that  it  had  Down  Syndrome,  sir. 
I  do  not  know  to  what  degree.  I  do  know  that  it  was  a  beautiful 
baby.  It  looked  perfect  in  every  way. 

Senator  Specter.  I  thank  you  very  much. 

The  Chairman.  Thank  you.  Senator  Specter.  I  gave  Senator 
Specter  a  little  extra  tine,  but  I  do  want  to  abide  by  the  time  con- 
straints, if  we  can,  because  Senator  Specter  made  the  motion.  So 
if  we  can,  let's  watch  the  lights,  and  we  have  a  long  hearing.  I 
would  like  to  get  through  it  all  today. 

We  are  going  to  turn  to  Senator  Feinstein  at  this  point.  She  is 
next. 

STATEMENT  OF  HON.  DIANNE  FEINSTEIN,  A  U.S.  SENATOR 
FROM  THE  STATE  OF  CALIFORNIA 

Senator  Feinstein.  As  the  only  female  member  of  this  commit- 
tee, I  hope  that,  if  nothing  else,  my  presence  here  serves  as  a  re- 
minder to  every  Member  of  this  Congress  that  what  we  are  consid- 
ering here  today  is  not  simply  a  new  law,  a  new  regulation,  or  a 
new  public  policy.  I  think  the  matter  under  consideration  today  is 
this:  How  far  are  we  going  to  allow  the  Government  to  interfere  in 
a  medical  decision  between  a  woman  and  a  licensed  physician? 

How  much  power  will  we  give  the  Federal  Government  to  tell  the 
women  of  America  and  their  families  that,  regardless  of  your 
health,  your  safety,  or  the  advice  of  your  physician,  the  Govern- 
ment, not  you,  will  determine  what  medical  procedure  you  will  be 
permitted  to  have?  And  that  decision  will  be  based  not  on  what  is 
the  safest  procedure  for  you  in  your  particular  medical  condition, 
but  on  what  we  as  politicians  think  is  most  appropriate? 

This  legislation,  I  believe,  represents  an  unprecedented  and  dan- 
gerous congressional  intrusion  into  the  practice  of  medicine.  Make 
no  mistake.  This  bill  is  a  calculated  effort  to  undermine  Roe  v. 
Wade  and  to  undercut  subsequent  Supreme  Court  decisions  that 
have  affirmed  a  woman's  constitutional  right  to  choose  to  have  an 
abortion. 

The  language  in  this  bill  is  so  broadly  drawn  that  it  could  in- 
clude almost  any  abortion  in  the  second  trimester.  Also  really,  if 
you  look  at  it,  any  breech  abortion  would  be  covered  by  the  lan- 
guage of  this  bill. 

Let  me  just  quickly  read  the  language  on  page  2.  It  says,  "As 
used  in  this  section,  the  term  'partial-birth  abortion'  means  an 
abortion  in  which  the  person  performing  the  abortion  partially 
vaginally  delivers  a  living  fetus  before  killing  the  fetus  and  com- 
pleting the  delivery." 

It  makes  no  reference  to  scissors  or  brain  matter  or  anything 
else.  It  simply  makes  reference  to  the  fact  that  the  fetus  would  be 
delivered  in  a  live  state.  And  as  I  would  look  at  it,  that  could  in- 
clude virtually  any  abortion  of  any  fetus. 

So  I  believe  that  to  take  and  ban  a  procedure  based  on  not  medi- 
cal terminology,  but  based  on  a  vague  layman's  description — I  have 
asked  doctors  what  is  a  live-birth  abortion,  and  what  I  got  back 
was  different  things.  One  said,  well,  maybe  they  are  talking  about 
the  intact  dilation  and  extraction.  Aiiother  said,  well,  it  is  a  proce- 
dure known  as  a  total  breech  extraction.  So  there  was  a  vagueness 
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about  what  was  really  being  referred  to  and  what  was  really  being 
talked  about. 

Now,  in  the  instant  witness  before  us,  we  have  someone  who  ob- 
viously feels  very  deeply  about  what  she  observed.  She  worked  for 
a  physician  for  3  days,  no  more,  no  less.  Three  days.  He  is  not  here 
to  defend  himself  because  he  is  in  a  court  trying  to  defend  himself. 

I  have  no  way  of  judging  whether  what  this  witness  says  is 
truthful  or  untruthful.  No  way  of  judging  that  at  all.  And  like  ev- 
eryone else,  I  would  decry  the  technique  as  well  because  it  doesn't 
seem  right,  as  she  spells  it  out.  But  whether  it  really  happened 
that  way  or  not,  I  have  no  way  of  knowing. 

And  yet  based  on  this  kind  of  testimony,  we  are  going  to  pass 
a  bill  which,  for  the  first  time  in  medical  history,  is  going  to  tell 
to  the  medical  community,  no  matter  what  the  circumstances  are, 
no  matter  what — and  I  don't  know  if  we  have  those  charts  here, 
but  I  can  show  you — ^you  know,  people  will  bring  up  a  normal  fetus 
and  say  this  is  what  we  are  talking  about,  I  can  show  you  charts 
of  the  fetuses  that  are  delivered  that  are  all  tragically  abnormal. 
Terrible  pictures  as  well. 

And  so  we  are  going  to  make  a  judgment.  This  is  one  picture  of 
a  fetus  delivered  by  that  procedure.  Perhaps  you  would  put  the 
other  up.  This  is  another  fetus  delivered  by  that  procedure.  So  we 
are  talking  about  genetic  defects  that  are  dreadful.  And  as  I  under- 
stand the  way  in  which  the  procedure  is  utilized,  it  is  a  decision 
between  the  mother  and  the  doctor  based  on  the  fact  that  the  pro- 
cedure is  bloodless.  If  a  woman  were  a  diabetic,  for  example,  it 
would  be  a  procedure  that  would  be  available,  as  opposed  to  a  ce- 
sarean. Or  if  a  woman  had  other  medical  conditions  for  which  the 
bleeding  caused  by  a  cesarean  could  be  dangerous. 

I  see  the  red  light  has  gone  on.  Mr.  Chairman,  I  just  want  to  say, 
you  know,  I  react  the  same  way  everybody  else  does  to  this  story. 
And  yet  to  do  something  that  is  so  momentous  as  saying  that  any 
doctor  that  performs  a  procedure  that  we  don't  know  yet  what  we 
are  talldng  about  will  be  criminally  liable  and  have  to  come  into 
a  court  of  law,  make  a  presentation  like  this  to  defend  what  he  has 
done  because  people  who  are  not  physicians  have  passed  a  piece  of 
legislation  and  put  it  into  law,  when  we  don't  even  know  what  spe- 
cific procedures  are  affected  by  the  law,  I  think,  frankly,  is  some- 
thing that  we  don't  want  to  do. 

I  thank  you  for  the  time. 

The  Chairman.  All  right,  Senator.  Thank  you. 

Do  you  have  any  response? 

Ms.  Shafer.  I  would  like  to  say  one  thing.  Senator.  Of  the  six 
to  seven  babies  that  were  done  that  day,  one  had  Down  Syndrome, 
and  that  is  tragic,  I  guess  you  could  say,  in  a  way,  but  there  are 
a  lot  of  people  that  wouldn't  agree  to  that.  And,  yes,  these  posters 
are  terrible,  and,  yes,  these  babies  do — there  are  problems  with 
these  babies.  But  out  of  Dr.  Haskell's  own  mouth,  he  said  80  per- 
cent of  them  were  purely  elective,  and  only  20  percent  of  the  ones 
he  did  were  nonelective.  And  that  nonelective  included  babies  like 
this,  babies  with  Down  Syndrome,  babies  with  cleft  palate,  women 
that  were  depressed,  young  mothers  that  didn't  want  to  have  ba- 
bies. 
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Of  the  six  to  seven  done  that  day,  one  baby  had  Down  Syndrome. 
The  other  ones,  a  teenage  mother  hid  the  pregnancy  from  her  par- 
ents until  she  was  later  on.  Another  was  a  40-year-old  woman  that 
had  a  19-year-old  son  whose  husband  had  left  her,  and  the  list  goes 
on  and  on.  Perfectly  healthy  mothers  with  perfectly  healthy  babies. 

The  Chairman.  Let's  turn  to  Senator  Kyi,  if  we  can.  Senator  Kyi, 
do  you  have  any  questions? 

Senator  Kyl.  Yes;  Mr.  Chairman,  I  will  take  just  a  moment  of 
time,  but  I  wanted  first  of  all  to  applaud  our  witness  for  coming 
forth  here.  This  isn't  necessarily  an  easy  thing  to  do.  And  I  am 
somewhat  disappointed  that  your  veracity  has  been  questioned 
here. 

Let  me  just  ask  you  a  question,  Would  you  be  willing  to  say  the 
same  things  that  you  have  testified  to  today  under  oath? 

Ms.  Shafer.  Yes,  sir,  I  would.  Or  under  a  lie  detector  or  any- 
thing else  I  need  to  do. 

Senator  Kyl.  Mr.  Chairman,  I  note  that  those  who  could  conceiv- 
ably contradict  the  witness  have  declined  to  be  here  today,  and 
under  the  circumstances,  I  think  we  have  to  accept  the  statement 
of  this  witness  as  true. 

The  second  thing  I  would  like  to  say  is  that  sometimes  pro-life 
people  have  been  criticized  for  their  rhetoric,  and  there  is  no  ques- 
tion that  this  is  an  emotional  issue  and  that  people  of  good  faith 
on  both  sides  can  and  have  indeed  expressed  themselves  in  strong 
language.  That  is  the  nature  of  this  debate,  and  there  is  nothing 
wrong  with  that  if  it  is  done  in  a  civil  way. 

I  think  it  is  ironic  that  language  that  was  used  to  describe  this 
legislation  earlier  by  one  of  the  best  wordsmiths  in  the  Senate — 
and  I  refer  to  Senator  Kennedy — in  my  view  applies  to  this  particu- 
lar procedure  as  well.  And  so  rather  than  using  my  own  words,  I 
will  use  the  same  words  that  Senator  Kennedy  used:  extreme,  radi- 
cal, dangerous,  threatening  to  lives  and  health,  intrusive,  and  trag- 
ic. 

Mr.  Chairman,  I  think  that  this  procedure  is  each  of  those 
things,  and  it  is  for  that  reason  that  I  support  the  legislation. 

The  Chairman.  Thank  you,  Senator. 

We  will  turn  to  Senator  Simon  now. 

Senator  SiMON.  Thank  you. 

I  wrote  to  the  chairman  of  the  Department  of  Obstetrics  and 
Gynecology  at  the  University  of  Chicago.  I  would  like  to  enter  his 
full  letter  in  the  record. 

The  Chairman.  Without  objection,  we  will  put  it  in  the  record. 

[The  letter  follows:] 

The  University  of  Chicago, 
Department  of  Obstetrics  and  Gynecology, 

Chicago,  IL,  November  14,  1995. 
Hon.  Paul  Simon, 
U.S.  Senator, 
U.S.  Senate, 
Washington,  DC. 

Dear  Senator  Simon:  Thank  you  very  much  for  yovu:  letter  of  November  9  re- 
garding H.R.  1833,  the  "Partial-Birth  Abortion"  bill.  I  shall  address  your  questions 
in  order. 

1.  The  term  "partial  birth  abortion"  appears  in  the  bill  to  be  a  loosely  defined 
entity  and  that  makes  interpretation  difficult.  There  is  a  procedure  known  as 
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"Dilatation  and  Evacuation"  (D&E)  which  is  done  to  interrupt  late  second  tri- 
mester pregnancies.  Presumably  this  medically  acceptable  procedure  is  not 
being  addressed  in  the  bUl,  but  the  language  is  sufficiently  vague  that  I  cannot 
be  certain.  Unquestionably,  that  procedure  should  never  be  outlawed.  I  believe 
there  have  been  rare  instances  in  which  some  physicians  have  done  early  third 
trimester  interruption  of  pregnancy,  presumably  for  late-discovered  lethal  or  se- 
rious genetic  defects,  but  I  am  not  famihar  with  this  procedvtre.  However,  I  as- 
sume these  are  done  for  medically  appropriate  reasons. 

2.  I  am  strongly  opposed  and  extremely  concerned  about  the  Federal  Grovem- 
ment  deciding  the  acceptability  of  medical  procedures  in  practice.  These  should 
be  decided  based  on  medical  information  and  not  by  a  legislative  process.  It  ap- 
pears ironic  to  me  that  the  current  emphasis  in  Washington  is  to  reduce  the 
Federal  Government's  involvement  in  our  lives.  The  proposed  legislation  goes 
alarmingly  in  the  opposite  direction. 

3.  A  physician  should  obviously  practice  medicine  ethically  and  legally.  I  op- 
pose the  notion  that  criminal  or  civil  penalties  be  introduced  into  the  practice 
of  medicine  in  the  United  States. 

Thank  you  very  much  for  the  opportunity  to  comment  on  these  issues.  Please  do 
not  hesitate  to  contact  me  again,  should  you  desire. 
Sincerely  yours, 

Arthur  L.  Herbst,  M.D. 

Senator  Simon.  I  would  like  to  read  just  two  paragraphs  of  the 
letter. 

The  term  "partial-birth  abortion"  appears  in  the  bill  to  be  a  loosely  defined  entity 
and  that  makes  interpretation  difficult.  There  is  a  procedure  known  as  "dilation  and 
evacuation"  which  is  done  to  interrupt  late  second-trimester  pregnancies.  Presum- 
ably this  medically  acceptable  procedure  is  not  being  addressed  in  the  bill,  but  the 
language  is  sufficiently  vague  that  I  cannot  be  certain.  Unquestionably,  that  proce- 
dure should  never  be  outlawed.  I  believe  there  have  been  rare  instances  in  which 
some  physicians  have  done  early  third  trimester  interruption  of  pregnancy,  presum- 
ably for  late-discovered  lethal  or  serious  genetic  defects,  but  I  am  not  familiar  with 
this  procedure.  However,  I  assvune  these  are  done  for  medically  appropriate  reasons. 

I  am  strongly  opposed  and  extremely  concerned  about  the  Federal  Government 
deciding  the  acceptability  of  medicgd  procedures  in  practice.  These  should  be  decided 
based  on  medical  information  and  not  by  a  legislative  process.  It  appears  ironic  to 
me  that  the  current  emphasis  in  Washington  is  to  reduce  the  Federal  Government's 
involvement  in  our  lives.  The  proposed  legislation  goes  alarmingly  in  the  opposite 
direction. 

That  is  Dr.  Arthur  L.  Herbst. 

Unfortunately,  Dr.  Haskell  is  not  here.  In  the  court  proceedings 
in  Ohio,  he  testified: 

Of  course,  I  am  only  concerned  through  the  24th  week  because  that  is  really  the 
limit  of  my  practice. 

The  Court:  I  understand,  and  the  D&X  procedvu*e  really  is,  with  perhaps  some  ex- 
ceptions, but  basically  a  procedure  that  you  use  between  the  22nd  and  24th  week. 
Am  I  correct? 

The  Witness:  The  21st  to  24th  week,  Yoiu*  Honor. 

Ms.  Shafer,  did  you  make  a  deposition  for  this  trial? 

Ms.  Shafer.  Yes,  sir,  I  did. 

Senator  Simon.  And  as  I  understand,  the  judge  did  not  accept 
your  deposition.  Is  that  correct? 

Ms.  Shafer.  I  do  not  know  about  that.  I  wasn't  aware  of  that, 
sir. 

Senator  Simon.  All  right.  Well,  that  is  what  I  have  been  advised. 
I  have  no  further  questions,  Mr.  Chairman. 

The  Chairman.  Fine;  Senator  DeWine,  we  will  turn  to  you. 

Senator  DeWine.  Thank  you,  Mr.  Chairman. 
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Ms.  Shafer,  thank  you  very  much  for  your  very  compelling  testi- 
mony. Because  my  time  is  short,  if  you  could  keep  your  answers 
short,  that  will  enable  me  to  get  through  what  I  want  to  ask  you. 

Is  it  my  understanding  from  your  testimony  that  the  women  who 
had  the  abortions  that  you  have  described — the  Down  Syndrome 
woman,  the  woman  that  had  the  Down  Syndrome  child,  and  the 
other  two  abortions — these,  you  said  it  was  a  3-day  procedure? 
What  does  that  mean,  briefly? 

Ms.  Shafer.  The  3  days,  the  first  2  days  are  done  dilating  the 
cervix  to  get  the  baby  out,  ad  the  third  day  you  bring  the  woman 
back  in  to  actually  do  the  procedure.  It  is  a  3-day  procedure. 

Senator  DeWine.  So  it  is  your  understanding  the  standard  oper- 
ating procedure  for  this  type  procedure  is  3  days? 

Ms.  Shafer.  Yes,  sir. 

Senator  DeWine.  You  have  described  in  great  detail  what  you 
saw.  Could  you  tell  us  how  you  were  able  to  see  this?  Where  were 
you  standing? 

Ms.  Shafer.  During  the  procedure,  the  doctor  had  me  stand 
right  beside  him  just  so  I  wouldn't  contaminate  the  surgical  field, 
and  I  stood  right  beside  him  at  the  end  right  where  the  baby  was 
coming  out. 

Senator  DeWine.  What  was  your  purpose  in  being  there?  You 
were  there  for  3  days.  What  was  your  intention  and  what  was  the 
clinic's  intention  at  that  point? 

Ms.  Shafer.  I  was  being  oriented,  as  my  time  slip  that  you  have 
been  provided  with  will  show  you,  and  that  was  with  the  under- 
standing if  I  worked  out,  I  would  be  hired  on  through  Dr.  Haskell. 
And  just  for  the  record,  sir,  Dr.  Haskell  said  he  did  not  hire  tem- 
porary nurses  for  this.  He  did  indeed  hire  one  of  Kimberly  Quality 
Care  nurses  that  worked  at  his  clinic.  He  did  hire  her  on. 

Senator  DeWine.  You  used  the  term  "to  be  oriented."  What  do 
you  mean  by  that? 

Ms.  Shafer.  You  are  shown  the  procedure.  You  are  shown  how 
to  do  things.  Just  basically  there  to  assist  somewhat.  Like  I  helped 
put  in  rVs  and  comforted  the  people,  and  then  he  wanted  me  to 
stand  down  because  his  own  words  were,  "I  want  you  to  see  what 
this  procedure  is,"  because  I  had  no  knowledge  of  it  at  that  time. 

Senator  DeWine.  So  Dr.  Haskell  said,  "I  want  you  to  see  what 
this  procedure  is"? 

Ms.  Shafer.  Right. 

Senator  DeWine.  How  do  you  know  the  age  of  the  fetus? 

Ms.  Shafer.  Because  they  did  ultrasounds  before  the  procedure 
and  did  the — and  found  out  the  age  of  the  fetus. 

Senator  DeWine.  And  who  told  you  that? 

Ms.  Shafer.  The  doctor  had  it  on  her  chart.  Each  patient  had 
a  chart,  and  also  the  nurse,  Christie  Gallivan,  told  me. 

Senator  DeWine.  In  this  case  it  was  26^2  weeks,  did  you  say? 

Ms.  Shafer.  Yes;  the  first  one  was,  yes,  sir. 

Senator  DeWine.  It  is  my  understanding  from  your  testimony 
that  of  the  three  abortion  procedures  that  you  have  talked  about, 
one  was  a  Down  Syndrome  child  and  two  were  not;  is  that  correct? 

Ms.  Shafer.  That  is  correct. 

Senator  DeWine.  Mr.  Chairman,  I  know  this  has  already  been 
entered  in  the  record,  but  I  would  just  ask  any  of  my  colleagues, 
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either  on  this  committee  or  in  the  full  Senate,  who  want  to  know 
Dr.  Haskell's  position  to  read  his  own  writing.  This  is  in  the  record. 
Take  the  time  to  read  it.  He  is  not  here  today  by  his  own  choice. 
We  understand  that.  But  it  is  very  clear.  This  is  a  paper  that  he 
delivered,  September  13-14,  1992,  Dallas,  TX,  and  it  is  already  a 
part  of  and  has  been  put  in  the  record.  Let  me  just  highlight  three 
different  portions. 

On  page  28,  this  is  what  the  doctor  says:  "The  author" — referring 
to  himself — "performs  the  procedure  on  selected  patients  25  to  26 
weeks  LMP." 

Page  29,  the  doctor  makes  reference  to  an  ultrasound  and  the 
use  of  an  ultrasound:  "The  patient  is  evaluated  with  an 
ultrasound." 

Page  30 — and  I  appreciate  Senator  Feinstein's  comment  about 
the  doctor  not  being  here,  and  I  agree  it  would  be  good  if  the  doctor 
were  here  in  that  we  are  now  down  to  the  testimony  of  the  nurse 
who  just  testified.  Nurse  Shafer.  However,  I  would  maintain,  Mr. 
Chairman  and  members  of  the  committee,  that  if  anyone  reads 
what  the  doctor  said  beginning  on  the  bottom  of  page  30 — this  is 
his  own  writing — carrying  over  to  page  31,  you  will  find  described 
the  exact  identical  procedure  that  the  nurse  has  testified  to. 

Thank  you,  Mr.  Chairman. 

The  Chairman.  Thank  you.  Senator. 

We  will  turn  to  Senator  Feingold. 

STATEMENT  OF  HON.  RUSSELL  D.  FEINGOLD,  A  U.S.  SENATOR 
FROM  THE  STATE  OF  WISCONSIN 

Senator  Feingold.  Thank  you,  Mr.  Chairman.  Let  me  first  of  all 
thank  all  the  witnesses  today.  This  is  a  difficult  and  emotional 
issue,  and  I  think  it  is  good  that  a  hearing  is  being  held  because 
it  is  particularly  important  in  an  area  like  this  that  we  don't  rush 
through  legislation  without  knowing  the  full  implications  of  what 
Congress  is  proposing  to  do. 

I  have  strong  reservations  about  the  wisdom  of  Congress  insert- 
ing the  Federal  Government  into  the  decisionmaking  process  of  a 
physician  as  to  what  medical  procedures  are  appropriate  in  a  par- 
ticular case.  As  Senator  Simon  said  very  well,  I  think  the  American 
people  want  less  government  control  of  their  lives  and  not  more. 
This  kind  of  bill  moves  us  just  in  the  opposite  direction. 

I  am  concerned  as  well  that,  although  the  focus  of  this  legislation 
is,  in  fact,  one  particular  type  of  abortion  used  in  late-term  abor- 
tions, I  fear  that  this  is  really  an  assault  upon  the  basic  right  to 
have  an  abortion.  Under  Roe  v.  Wade,  a  woman  has  the  right  to 
terminate  a  pregnancy  before  viability,  and  after  viability  if  her  life 
or  health  is  at  stake.  This  bill,  in  my  view,  is  fatally  flawed  because 
it  does  not  meet  those  constitutional  requirements.  And  I  don't 
think  that  the  affirmative  defense  provisions  that  are  included  are 
in  any  way  adequate  regarding  the  life  of  the  woman,  and  there 
isn't  even  an  attempt  to  provide  protections  with  regard  to  a  wom- 
an's health. 

Finally,  I  just  want  to  focus  on  one  aspect  of  that  issue,  of  the 
health  issue,  that  is  particularly  troubling  to  me.  This  is  whether 
Congress  should  tell  a  woman  and  her  family  that  it  won't  allow 
her  doctor  to  use  a  particular  procedure  that  might  be  needed  to 
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protect  her  future  ability  to  bear  children.  How  can  the  proponents 
of  this  legislation,  who  often  describe  themselves  as  profamily,  jus- 
tify telling  a  woman  who  is  suffering  the  loss  of  a  much-wanted 
baby  that  they  will  not  allow  her  to  have  a  procedure  that  will 
allow  her  to  have  children  in  the  future?  I  think  this  is  potentially 
a  cruel  thing  for  any  government  to  do  to  women  and  their  families 
in  these  circumstances. 

Those  are  some  concerns  I  have  about  the  legislation  and  what 
impact  it  may  have  on  women  and  their  families,  and  at  this  point, 
Mr.  Chairman,  I  have  no  questions. 

The  Chairman.  Thank  you.  Senator  Feingold. 

Senator  Grassley,  we  will  turn  to  you. 

Senator  Grassley.  I  think  maybe  there  has  been  a 
misimpression  that  Dr.  Haskell  was  not  here  today  because  he  was 
in  court  over  the  fight  over  the  Ohio  statute.  The  fact  is  that  it  was 
Dr.  Haskell  who  sued  in  order  to  overturn  the  statute,  and  to  my 
knowledge,  there  is  no  court  proceedings  today.  So  I  think  we 
ought  to  make  clear  that  the  doctor  is  not  here  not  because  of  court 
proceedings,  but  for  other  reasons. 

I  think  it  is  also  interesting  that  opponents  have  tried  to  dis- 
credit you,  Ms.  Shafer,  knowing  this  procedure  is  really  indefensi- 
ble. I  think  for  the  record  you  ought  to  be  able — we  ought  to  give 
you  a  chance  to  tell  us  what  your  reaction  is  to  this  campaign  that 
has  been  going  on  for  a  long  period  of  time  to  discredit  your  testi- 
mony. 

Ms.  Shafer.  Senator,  it  upsets  me  because  I  saw  this,  just  as 
much  as  anybody  else,  whether  I  was  there  3  days  or  whether  I 
was  there  3  years.  If  you  stopped  and  saw  an  automobile  accident 
and  you  were  there  for  3  minutes,  you  know  what  you  saw,  just 
as  much  as  I  did  the  3  days  that  I  was  there. 

I  wish  I  hadn't  seen  it.  It  took  me  2,  3  days  before  I  could  ever 
even  sleep.  I  was  afraid  to  close  my  eyes.  It  was  very  traumatic  for 
me.  And  like  I  said  before,  I  have  seen  every  kind  of  death  you  can 
imagine.  But  this  made  me  sick.  This  baby  was  inches,  seconds 
away  from  being  born,  and  it  was  killed.  It  died.  And  it  wasn't  fair. 

And  for  somebody  to  say  that  I  wasn't  there,  that  I  didn't  see 
that,  I  wish  it  wasn't.  I  wish  I  didn't  have  to  stand  here  today  and 
say  this,  because  this  isn't  fun.  This  has  been  a  real  big  experience 
for  me  to  keep  coming  to  Washington  and  keep  testifying  and  stuff. 
This  is  no  personal  pleasure  for  me.  I  am  not  a  right-to-lifer  per- 
son. I  am  not  in  any  way  affiliated  with  the  right-to-life.  I  am  a 
nurse  that  saw  something  that  was  so  horrendous.  The  only  way 
that  I  can  get  over  it  is  to  come  out  and  tell  people  about  it.  And 
whether  they  choose  to  believe  me  or  not  is  their — it  is  up  to  you. 
But  this  is  what  I  saw,  and  this  is  what  I  have  to  say.  It  is  up  to 
you  to  believe  me. 

Senator  Grassley.  I  want  to  read  a  portion  of  a  column  appear- 
ing in  this  week's  U.S.  News  &  World  Report.  It  is  by  John  Leo. 
I  am  going  to  ask  permission  to  insert  it  in  the  record  in  its  en- 
tirety. 

The  Chairman.  Without  objection. 

[The  article  follows:] 
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Harder  hearts  on  abortion 


^■^  drii.il  liirlh"  abortions  arc  unsettling  even  lo  read 

■^  about -the  only  version  ol  abortion  in  which  Ic- 

B  tuscs.  cither  viable  or  near  viability,  arc  partly 
visible  outside  the  body  while  alive  and  inches  away  from 
birth  before  being  dispatched 

They  are  typically  performed  at  20  to  24  weeks,  but 
sometimes  later.  TTie  fetus  is  manipulated  so  that  its  feet 
and  sometimes  part  of  its  body  are  outside  the  mother.  TTic 
head  is  left  in  the  uterus.  Then  the  skull  is  pierced  and  the 
brain  is  suctioned  out,  causing  skull  collapse  and  death. 

Why  is  the  head  of  the  fetus  left  inside  the  uterus  when 
the  removal  of  the  brain  takes  place?  "Avoiding  trauma 
to  the  cervix"  is  usually  cited  as  the  reason,  but  the  bot- 
tom line  is  really  legal.  Stopping  the  head  just  short  of 
birth  is  a  legal  fig  leaf  for  a  procedure  that  doesn't  look 
like  abortion  at  all.  It  looks  like  infanticide. 

Brenda  Shafer,  a  registered 
nurse   who   supports   abortion 
rights,  says  she  witnessed 
three  of  these  operations 
rluring   a   brief  assign- 
nicnl  to  assist  Dr.  Mar- 
tin Haskell  at  an  Ohio 
abortion  clinic  in   1993. 
She  N.i)j  the  three  fetus- 
';s.  two  normal  and  one 
with    Down's   syndrome, 
all    three    25    or   more 
A-ecks   along,  were   alive 
when  Dr.  Haskell  inserted 
scissors  into  their  skulls.  "I 
still   have   nightmares  about 
what  I  saw,"  she  said  in  a  let- 
ter to  an  antiabortion  congress- 
man in  urging  passage  of  the  Part 
Uirth  Abortion  Ban  Act. 

Abortion-rights  supporters  have  greeted  the  partial 
birth  issue  as  the  beginning  of  a  new  crusade  lo  under- 
mine Roe  V.  Wade.  For  some  abortion  opponents,  it  obvi- 
ously IS.  But  it  also  is  true  that  a  great  many  Americans, 
on  both  sides  and  in  the  middle,  are  deeply  troubled  by 
the  brutality  and  questionable  morality  of  this  particular 
procedure   It  deserves  to  be  judged  on  its  own. 

"Costly  vote."  In  the  House  vote,  a  dozen  pro-choice 
congressmen,  including  Ted  Kennedy's  son  Patrick, 
joined  the  lopsided  majority  and  voted  to  ban  partial 
birth  procedures.  They  did  this  knowing  they  face  some 
ajiiircssivc  retribution  from  the  aboition-rights  lobby 
without  gaining  any  support  from  the  antiabortion  side 

ll  was  a  cosily  vote.  "  said  Rep.  Jini  Moraii  ol  Vir<;inia. 
an  abortion  rights  backer.  "I'm  not  going  to  vote  in  such  a 
w.iy  that  I  have  to  put  my  conscience  on  the  shelf ' 

ll  should  be  noted  that  the  abortion  lobby  is  liaMiij; 
lioublc  gcllinii  its  facts  sliaiuht.  After  Breiuia  Slialci 
ni.ide  her  siaicmcnt.  I)r  Haskell  said  he  didn't  recall  aii\ 
■  mil  poisdi;  workinu  at  his  clinic  An  cmplovnicnl  c.ird 
\>as  puKl.Kcd.  Then  Rep.  I'alncia  Scliroedcr'and  olliers 
cx-.iaclcd    .1    lu.ndciiJ.il    denial    lii>in    l)i     ll.iskclls   lu:„l 
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nurse,  saying  that  Brenda  Shafer  'would  not"  have  been 
present  at  the  three  abortions  she  said  she  saw. 

Kale  Michelman  and  other  abortion-rights  lobbyists  in 
sisted  that  partial  birth  abortion  is  "confined  to  extraordi 
nary  medical  circumstances"  and  that  anesthesia  "causes 
fetal  demise  .  .  .  prior  to  the  procedure"  Not  true.  A  1993 
interview  with  Dr.  Haskell  in  an  American  Medical  Asso- 
ciation newspaper  quotes  him  as  saying  that  80  percent  of 
these  procedures  are  elective  and  two  thirds  occur  while 
the  fetus  is  alive.  Dr.  Haskell  wrote  a  letter  strongly  im- 
plying he  was  misquoted.  But  an  audiotape  was  produced 
showing  that  he  wasn't. 

And  Michelman  said,  "It's  not  only  a  myth,  it's  a  lie" 
that  partial  birth  abortions  are  used  to  eliminate  fetuses 
for  minor  defects  such  as  cleft  palates.  But  abortion  practi- 
tioner Dr.  James  McMahon  already  had  told  Con- 
gress he  had  personally  performed  nine  of 
these  procedures  solely  because  of 
cleft  palates.  Compared  with  the 
abortion-rights  lobby,  the  O.  J 
defense  looks  obsessively  ethical 
and  tightly  focused  on  verifi- 
able truth. 

In  an  article  last  month 
in  the  New  Republic,  fem- 
inist Naomi  Wolf,  an 
abortion-rights  advocate, 
wrote  that  "with  the  pro 
choice  rhetoric  we  use 
now,  we  incur  three  de- 
slructivc  consequences  . 
hardness  of  heart,  lying  and 
political  failure."  She  wrote 
By  refusing  to  look  at  abortion 
a  moral  framework,  we  lose  the 
millions  of  Americans  who  want  to  support 
abortion  as  a  legal  right  but  still  need  to  condemn  it  as  a 
moral  iniquity." 

TTie  partial  birth  issue  is  a  good  time  for  abortion-rights 
supporters  to  reclaim  the  moral  framework  that  Wolf  sav^s 
they  have  relinquished.  This  repellent  procedure  goes  wa\ 
too  far.  No  other  Western  nation,  lo  my  knowledge,  allows 
It.  It  was  unanimously  condemned  by  tlie  American  Medi- 
cal Association's  council  on  legislation.  (The  full  associa 
lion  later  decided  to  duck  the  issue  and  take  no  position  i 
Those  who  defend  it  relkxively  because  it  may  lead  ti' 
other  legislation  arc  in  the  exact  position  of  gun  lobbyist^ 
who  shoot  down  bans  on  assaull  wc.ipons  because  those 
bans  may  one  day  lead  in  a  roundup  ol  everybody's  hand 
guns.  They  refuse,  on  laciical  grounils.  ti>  confront  Ihc 
moral  issue  involved  Mine  ol  the  abslraci  hardness  Ih.ii 
Wolf  wiilcs  about 

Killing  a  fivemonlh  oi  si\  inonilr  IcUis  lluils  liaKw.n 
down  Ihe  birth  canal  laiscs  .i  ninral  issue  «a\  beyond  Ih.il 
ol  ordinary  abortion,  lis  p.  iltclK  possihli  lo  sii|iporl  ,i 
woman's  riulil  to  ab..ii  ,iiul  s;ili  liuiik  lluii  ihc  anvthin^- 
siocs  clliic  ol  Ihis  lunnlu  pLKcdiiic  li.i^  nn  pl.ac  m".. 
CLiluiu-  wiih  .iiiv  rcMKiKc  ii-ll  Ihi  IiIc  ■ 
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Senator  Grassley.  I  think  this  excerpt  kind  of  accurately  sum- 
marizes why  we  need  this  legislation. 

"Partial  birth"  abortions  are  unsettling  even  to  read  about — the  only  version  of 
abortion  in  whdch  fetuses,  either  viable  or  near  viability,  are  partly  visible  outside 
the  body  while  alive  and  inches  away  from  birth  before  being  dispatched. 

They  are  typically  performed  at  20  to  24  weeks,  but  sometimes  later.  The  fetus 
is  manipulated  so  that  its  feet  and  sometimes  part  of  its  body  are  outside  the  moth- 
er. The  head  is  left  in  the  uterus.  Then  the  skull  is  pierced  and  the  brain  is 
suctioned  out,  causing  skull  collapse  and  death. 

Continuing  the  quote,  and  this  is  Mr.  Leo: 

Why  is  the  head  of  the  fetus  left  inside  the  uterus  when  the  removal  of  the  brains 
takes  place?  "Avoiding  trauma  to  the  cervix"  is  usually  cited  as  the  reason,  but  the 
bottom  line  is  really  legal.  Stopping  the  head  just  short  of  a  birth  is  a  legal  fig  leaf 
for  a  procedure  that  doesn't  look  Uke  abortion  at  all.  It  looks  like  infanticide. 

Ms.  Shafer,  in  your  July  9,  1995,  letter  to  Representative  Tony 
Hall,  you  state,  "I  had  even  told  my  two  teenage  daughters,  who 
at  the  time  were  ages  14  and  17,  that  if  one  of  them  ever  got  preg- 
nant at  a  young  age,  I  would  make  them  get  an  abortion." 

After  seeing  the  partial-birth  abortion  procedure  performed  by 
Dr.  Haskell,  has  your  attitude  changed,  at  least  in  regard  to  late- 
term  abortions  where  the  baby  would  be  viable  outside  the  womb? 

Ms.  Shafer.  Yes,  sir,  totally.  I  would  not  have  my  daughters 
have  an  abortion  at  all.  I  don't  care  if  they  were  1  week  or  9 
months.  After  actually  seeing  an  abortion — and  I  challenge  any- 
body in  here  to  walk  in  and  actually  look  at  an  abortion.  And  you 
have  to  remember,  you  know,  it  has  been  said  that  all  operations 
are  gross.  I  have  seen  them.  I  have  seen  major  heart  surgery.  I 
have  seen  everything.  But  I  never  saw  anything  like  an  abortion. 
I  think  every  member  in  here  should  be  marched  into  an  operating 
room  and  actually  made  to  watch  an  actual  abortion,  and  then  you 
make  your  own  decisions. 

Senator  Grassley.  Thank  you. 

The  Chairman.  Thank  you,  Senator  Grassley. 

Senator  Brown,  we  will  turn  to  you. 

Senator  Brown.  Thank  you. 

Ms.  Shafer,  I  want  to  express  my  thanks  for  appearing  before  the 
committee.  I  consider  myself  pro-choice,  but  I  do  not  find  the  attack 
of  your  personal  integrity  as  a  very  attractive  tactic.  I  appreciate 
your  willingness  to  come  forward  as  a  witness.  It  seems  to  me  that 
we  ought  to  be  able  to  disagree  with  someone  without  attacking 
them  personally  or  attacking  their  honesty. 

Ms.  Shafer,  I  know  you  haven't  come  here  prepared  to  testify  on 
all  questions  of  abortion,  but  I  would  be  interested  in  your 
thoughts.  In  the  cases  where  a  significant  genetic  defect  is  detected 
late  in  a  pregnancy,  are  there  other  procedures  available  for 
women  that  need  to  abort  the  fetus? 

Ms.  Shafer.  Yes,  Senator.  As  I  said  before,  we  will  have  doctors 
testifying  to  all  the  different  types,  but  you  can  actually  deliver  the 
baby  and  it  is  not  as  traumatic  as  this  procedure.  And  we  have  had 
women  who  have  had  terrible,  terrible  babies  like  this  that  were 
bom  alive  that  actually  donated  organs  and  other  babies  lived  be- 
cause of  it. 

Senator  Brown.  Well,  I  was  focusing  on  a  different  question. 

Ms.  Shafer.  OK. 
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Senator  BROWN.  In  the  case  of  a  fetus  that  has  a  genetic  defect, 
are  there  circumstances  where  this  procedure  is  the  only  procedure 
available  to  terminate  the  pregnancy?  If  we  outlaw  this  procedure, 
will  we  be  outlawing  terminations  of  pregnancy  for  certain  fetuses 
that  have  severe  genetic  defects? 

Ms.  Shafer.  No,  sir,  I  can't  think  of  any  condition  that  would 
ever  make  this  condition  possible,  this  procedure  possible.  And  you 
have  to  understand  women  have  been  having  babies  for  thousands 
and  thousands  of  years,  and  this  procedure  has  only  been  available 
for  a  few  years,  and  they  have  been  making  it  do. 

Senator  Brown.  The  definition  in  this  bill  refers  to  partially 
vaginally  delivers  a  living  fetus.  Are  there  other  procedures  that  in- 
volve any  portion  of  the  fetus  entering  the  birth  canal? 

Ms.  Shafer.  Abortion  procedures? 

Senator  Brown.  Yes;  what  I  am  concerned  about  is  that  the 
words  we  have  used  in  this  legislation  may  not  just  outlaw  the  par- 
tial-birth abortions,  but  the  language  may  outlaw  other  procedures 
as  well.  Are  there  other  procedures  for  termination  of  a  pregnancy 
that  involve  part  of  the  fetus  entering  the  birth  canal? 

Ms.  Shafer.  Not  alive,  that  I  know  of.  That  is  what  this  bill  is 
involved  with,  partially  delivering  a  fetus  vaginally  live,  and  that 
is  the  difference  here,  I  think. 

Senator  Brown.  Thank  you. 

Mr.  Chairman,  I  know  we  are  not  at  a  point  where  we  are  going 
to  go  to  any  markup  today,  and  that  will  probably  be  left  for  the 
floor.  But  I  did  want  to  mention  there  were  a  couple  of  things  that 
I  will  try  and  draft  and  make  available  to  members.  If  they  would 
make  comments  to  me,  it  would  be  helpful.  One  problem  with  the 
bill,  as  I  read  it,  is  that  it  allows  the  father  to  sue  the  doctor  even 
though  the  father  has  not  married  the  mother,  or  assumed  any  re- 
sponsibility for  the  child.  To  give  a  financial  boon  to  someone  who 
doesn't  face  up  to  his  responsibility  is  nuts.  I  intend  to  offer  an 
amendment  there  that  would  eliminate  this  potential  windfall  for 
someone  who  hasn't  met  their  responsibilities. 

Second,  I  am  concerned  that  the  bill  does  not  adequately  make 
exceptions  for  this  procedure  when  it  is  essential  to  save  the  life 
of  the  mother.  Instead  of  making  it  an  element  that  must  be  prov- 
en, the  bill  makes  it  only  an  affirmative  defense.  I  think  that  needs 
review. 

Last,  my  hope  is  that  members  focus  on  the  definition  in  sub- 
section (b).  It  may  well  be  that  there  is  some  clarity  that  can  be 
brought  to  that  subsection. 

Thank  you,  Mr.  Chairman. 

The  Chairman.  Thank  you.  Senator. 

We  will  turn  to  Senator  Leahy  at  this  time. 

Senator  Leahy.  Thank  you,  Mr.  Chairman. 

Ms.  Shafer,  thank  you  for  being  here.  You  mentioned  earlier  in 
your  testimony  that  one  of  the  women  you  saw  undergo  the  proce- 
dure targeted  by  this  bill  was  crying  after  the  procedure  was  com- 
pleted. Obviously  this  is  a  very  traumatic  procedure,  not  only  for 
the  pregnant  women  but  for  everybody  else  involved.  It  certainly 
was  for  you,  too. 

Now,  as  I  read  the  bill  before  us,  it  would  impose  criminal  liabil- 
ity on  anybody  who  might  provide  counseling  before  the  procedure 


71 

or  even  counseling  after  the  procedure,  if  the  counselor  did  not  re- 
port to  the  authorities  that  a  "partial-birth"  abortion  had  taken 
place.  If  a  woman  sought  counseling  afterward  for  this  traumatic 
experience,  and  confided  in  a  counselor  saying,  "Please,  I  am  very 
upset;  help  me  through  this;  what  should  I  do?  I  am  speaking  to 
you  in  confidence,"  the  counselor  could  be  prosecuted  if  it  is  discov- 
ered they  didn't  report  it  to  the  police  or  the  authorities. 

Do  you  think  under  those  circumstances  we  may  find  women  not 
being  able  to  get  the  counseling  they  may  need? 

Ms.  Shafer.  Sir,  I  don't  think  I  am  really  qualified  to  answer 
that  question.  I  am  just  here  to  tell  you  what  I  saw. 

Senator  Leahy.  You  are  qualified  in  the  sense  of  having  dealt 
with  women  involved.  This  is  traumatic  experience.  Let  me  just  ask 
you  this  just  as  an  individual,  not  as  a  lawyer.  Let's  say  the  woman 
afterwards  says  "I  really  need  some  counseling,  but  I  want  to  talk 
to  somebody,  privately."  She  goes  in  for  the  counseling,  and  they 
say,  "Wait  a  minute,  you  can't  talk  to  us  privately  about  an5^hing 
like  this  because  we  have  to  report  it  immediately  to  the  police." 
Based  upon  your  experience  as  a  nurse,  do  you  think  that  would 
make  it  difficult  for  women  to  go  seek  counseling? 

Ms.  Shafer.  I  don't  know.  I  am  not  sure.  I  am  not  even  aware 
of  this  counseling  thing  that  you  are  talking  about. 

Senator  Leahy.  Well,  that  is  basically  what  the  law  says.  Assum- 
ing that  is  so,  if  counselors  were  told  that  they  must  report  it  to 
the  authorities,  whether  the  woman  seeking  counseling  wanted 
them  to  or  not,  would  that  limit  the  access  to  counseling  for 
women,  in  your  own  experience? 

Ms.  Shafer.  I  really  don't  know.  Like  I  said  before,  I  am  not 
aware  of  this  counseling  thing  that  you  are  talking  about. 

Senator  Leahy.  Well,  the  bill  imposes  liability  on  anybody  who 
knows  about  the  performance  of  a  so-called  partial-birth  abortion 
and  fails  to  report  it  to  the  authorities.  In  fact,  failure  to  report 
this  crime  would  result  in  a  jail  term  of  3  years  under  18  U.S.C, 
section  4.  Incidentally,  that  is  a  year  longer  than  the  term  you  get 
if  you  actually  performed  it.  In  other  words,  if  the  counselor  didn't 
report  it,  they  could  serve  a  year  longer  in  jail  than  the  one  who 
performed  the  abortion.  I  worry  that  the  bill  threatens  the  privacy 
rights  that  pregnant  women  have,  either  before  or  after  the  preg- 
nancy. That  is  why  I  raise  the  concern. 

The  bill  would  subject  to  criminal  liability  not  only  the  doctors 
who  perform  the  so-called  partial-birth  abortion,  but  anyone  who 
counsels  a  pregnant  woman  who  has  such  an  abortion.  That  is  my 
concern.  Even  if  they  counseled  them  afterward  and  said,  "Gosh,  I 
wish  you  hadn't  done  this.  I  understand  you  are  now  having  second 
thoughts  and  let  me  help  you  through  it."  They  try  to  build  a  sense 
of  trust,  but  at  the  same  time  they  must  say,  "Please  understand 
that,  as  you  talk  to  me,  I  have  got  to  be  on  the  phone  to  the  police 
and  tell  them  what  you  are  saying  to  me." 

I  have  a  feeling  that  most  people  in  a  circumstance  like  that 
would  say,  "Wait  a  minute,  I  am  not  going  to  talk  to  you.  I  am  com- 
ing here  for  help."  Under  the  bill  such  a  counselor  could  be  liable 
as  an  aider  or  abettor  or  as  part  of  a  conspiracy  or  as  someone  who 
has  knowledge  of  the  performance  of  the  procedure.  I  think  that 
may  be  stepping  a  bit  far. 
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Ms.  Shafer.  Senator,  in  answer  to  your  question,  if  this  woman 
did  indeed  have  a  partial-birth  abortion  and  she  is  going  to  a  coun- 
selor after  the  fact,  it  has  already  been  proven  that  the  woman 
had — it  was  for  the  life  of  the  mother.  And  even  if  the  counselor 
did  report  it,  it  is  not  that  big  of  a  deal  because  the  doctor  already 
has  reported  it. 

Senator  LEAHY.  But  let  us  say  the  counselor  said  "I  will  talk  to 
you  about  your  troubles,  but  the  law  requires  me  to  report  this." 
And  the  pregnant  woman  says,  "Well,  I  can't  talk  to  somebody  who 
is  going  to  just  go  out  and  report  it."  That  is  the  concern  that  I 
raise. 

Incidentally,  do  you  still  provide  nursing  assistance  during  abor- 
tion procedures,  including  those  in  the  first  trimester? 

Ms.  Shafer.  Do  I  still  what? 

Senator  Leahy.  Do  you  as  a  nurse  provide  assistance  in  any 
abortions  now,  even  during  the  first  trimester? 

Ms.  Shafer.  No,  sir,  not  at  all.  I  do  home  care  nursing  now. 

Senator  Leahy.  That  is  difficult.  My  wife  is  a  registered  nurse, 
and  she  works  on  a  medical/surgical  floor,  and  I  know  how  difficult 
that  is.  Home  care  nursing  I  know  is  also  very 

Ms.  Shafer.  It  is  safer. 

Senator  Leahy.  Safer,  yes,  I  know.  This  is  not  the  forum  for  it, 
but  we  have  a  lot  of  things  that  we  do  not  provide  in  health  care 
in  this  country  that  we  ought  to.  One  of  them  is  home  care. 

Thank  you. 

Senator  Kyl.  Senator  Leahy,  would  you  yield  for  a  question? 

Senator  Leahy.  My  time  is  up. 

Senator  Kyl.  I  just  wondered  if  you  could  tell  us  the  section  that 
you  are  referring  to  regarding  counseling.  I  did  not  think  that  was 
in  this  legislation.  I  don't  see  it  in  the  legislation.  I  just  wondered 
to  what  you  were  referring. 

The  Chairman.  I  don't  think  it  is  in  there. 

Senator  Kyl.  I  am  just  interested  in  what 

Senator  Leahy.  The  bill  exempts  the  woman  who  had  the  abor- 
tion from  the  reporting  requirements  under  section  4  of  the  Crimi- 
nal Code,  but  does  not  exempt  anybody  else.  So  under  the  normal 
accessory  before  or  after  the  fact,  anybody  else  would  not  be  ex- 
empted, as  I  read  the  statute,  except  for  the  woman.  The  bill  says: 

A  woman  upon  whom  a  partial-birth  abortion  is  performed  may  not  be  prosecuted 
under  this  section  for  a  conspiracy  to  violate  this  section  or  for  an  offense  under  Sec- 
tion 2,  3,  or  4  of  this  title  based  on  a  violation  of  this  section. 

And  then  if  you  read  section  4  of  the  Criminal  Code  for  the  mis- 
prision of  a  felony  it  says: 

Whoever  having  knowledge  of  the  actual  commission  of  the  felony,  cognizable  by 
a  court  of  the  Umted  States,  conceals  and  does  not  as  soon  as  possible  make  known 
the  same  to  some  judge  or  other  person  in  civil  or  military  authority  in  the  United 
States  should  be  fined  not  more  than  $500  or  imprisoned  not  more  than  3  years, 
or  both. 

In  my  days.  Senator,  as  a  prosecutor,  we  ofttimes  were  able  to 
prosecute  people  as  accessories  after  the  fact,  if  not  before  the  fact. 
And  as  you  read  this,  it  is  something  we  may  want  to  take  a  look 
at  it  as  this  goes  through.  One  of  the  reasons  for  having  this  hear- 
ing and  not  simply  voting  on  a  bill  with  this  ramification  without 
any  hearings  is  to  find  out  there  are  things  like  this.  And  if  you 


73 

read  this,  as  any  prosecutor  would  or  could,  while  the  woman  is  ex- 
empted— and  I  believe  everybody  wants  to  do  that — if  she  seeks 
counseling  afterwards  and  that  is  not  reported,  that  counselor 
could  be  criminally  liable  under  the  misprision  of  a  felony  in  sec- 
tion 4, 

The  Chairman.  Senator  Simpson,  we  will  turn  to  you. 

Senator  Simpson.  Thank  you,  Mr.  Chairman. 

I,  too,  would  state  that  my  daughter-in-law  is  a  surgical  nurse, 
a  wonderful,  magnificent  woman,  and  the  mother  of  an  adopted 
child.  So  someone  made  a  choice  that  brightened  their  lives  some- 
where along  the  line,  so  I  wanted  to  share  that. 

But  I  have  been  pro-choice  throughout  my  entire  public  life.  I 
have  never  wavered,  never  shifted,  never  waited  to  take  a  poll,  ever 
since  the  first  wrenching  debate  in  the  Wyoming  State  Legislature, 
because  our  law  was  the  same  as  Missouri's,  which  was  struck 
down  by  Roe  v.  Wade.  And  so  we  had  to  change  it,  and  we  did,  and 
I  shall  never  forget  the  debate.  People  who  were  pro-life  who  said 
we  must  do  this,  people  related  stories  and  personal  pain  that  I 
had  never  heard  before  or  since,  displayed  pictures.  I  have  seen  all 
the  pictures,  both  sides. 

Abortion  is  a  deeply  personal  and,  to  some,  a  spiritual  issue,  ob- 
viously. It  is  not  one  that  belongs  in  the  public  domain,  to  me.  It 
is  not  one  that  should  be  in  a  legislative  body,  to  me,  as  a  man — 
not  a  legislator  but  a  man.  I  cannot  in  any  way  presume  to  limit 
the  options  of  any  woman  who  is  anguishing  over  a  crisis  preg- 
nancy. That  is  what  I  have  always  believed,  and  that  is  what  I 
have  always  tried  to  state  very,  very  clearly. 

I  really  don't  know  many  folks  who  advocate  or  promote  abortion, 
nor  does  anybody  else  in  this  land.  That  is  not  what  people  do — 
promote  abortion.  It  is  an  alternative.  It  is  an  option.  It  is  obvi- 
ously one  of  the  most  difficult  choices  or  options  that  any  woman 
must  ever  make,  and  some  men,  but  principally  the  woman.  I  have 
always  supported  alternatives,  very  important  to  let  a  pregnant 
woman  know  of  these  alternatives,  many  support  systems,  adop- 
tion. Creativity  in  all  those  things  are  there.  And  I  respect  and  am 
acutely  conscious  of  the  fact  that  many  persons  who  grapple  with 
the  issue  of  abortion  do  so  from  very  different  moral  or  religious 
or  philosophical  backgrounds  than  mine.  I  respect  these  philosophi- 
cal differences,  and  I  do  not  spend  any  part  of  my  life  trying  to  in- 
flict— and  that  is  the  word  I  want  to  use — inflict  my  personal  views 
on  others. 

I  see  that  happening  here,  inflict,  some  with  steely-eyed  zealotry. 
My  respect  for  this  very  real  facet  of  the  human  condition  has  led 
me  to  the  conclusion  that  abortion  presents  a  deeply  personal  deci- 
sion for  any  woman,  decisions  which  should  not  and  realistically 
could  not  be  prescribed  or  directed  through  the  legislative  process 
in  any  way. 

This  bill  uses  a  term  that  I  have  seldom  seen  in  a  statute.  Any- 
one who  knowingly  performs  a  partial-birth  abortion  "and  thereby 
kills  a  human  fetus,"  that  is  what  that  says:  "Abortion  is  thereby 
killing." 

Go  on  to  line  15,  "partially  vaginally  delivers  a  living  fetus  before 
killing  the  fetus."  I  have  never  seen  that  in  my  life.  I  practiced  law, 
done  this  stuff  for  31  years.  I  think  that  personal  belief  for  abortion 


74 

must  always  be  recognized.  We  all  know  the  one  of  abortion  for  the 
life  of  the  mother,  without  question.  Rape  and  incest,  without  ques- 
tion. And  so  now  we  look  at  this  terribly  emotional  issue,  pictures. 
We  can  have  all  the  pictures  on  both  sides.  As  I  said,  I  have  seen 
them  all,  movies,  tapes,  the  whole  works.  And  the  eternal  difficulty 
of  imposing  restrictions  on  a  decision  which  must  be  made  from 
one's  only  very  unique  position,  from  their  own  culture,  their  his- 
tory, their  own  viewpoints. 

I  want  to  say  that  the  problem  with  the  emotional  issue  aspects 
of  this — and  I  do  not  ascribe  any  of  this  to  you;  your  testimony  has 
been  very  powerful,  and  I  see  you  as  a  very  rational  woman.  But 
the  problem  in  the  land  is  the  fact  that  this  is  driven  by  extremists 
on  both  sides.  We  need  to  bring  the  dialog  back  to  the  middle,  more 
importantly  back  to  a  civil  nature.  We  have  to  deal  with  the  people 
who  carry  placards  and  says  "Keep  your  hands  off  my  belly"  and 
those  who  carry  the  placards  saying  "Baby  Killer."  I  tire  of  both  of 
them,  really  tire  of  them. 

Too  much  emotion  wrapped  up.  I  get  called  a  "Baby  Killer," 
which  is  certainly  not  a  pleasant  experience  when  you  have  three 
children  of  your  own  and  two  grandchildren.  So  I  would  hope  that 
at  some  point  in  time  we  could  get  away  from  the  emotion  of  this. 
And  certainly  this  is  a  very  curious  and  strangely  worded  statute. 
I  want  to  find  out  a  lot  more  about  it. 

Who  brought  it  up?  Who  created  it?  Is  it  a  manifestation  of  some- 
body just  trying  to  knock  off  Roe  v.  Wade?  What  is  it?  Who  cooked 
it?  I  want  to  find  that  out. 

And  so  the  chairman  has  given  me  a  bit  of  extra  time,  and  I  ap- 
preciate it,  but  in  our  State — and  let's  get  down  to  politics,  too.  In 
our  State,  we  handled  it  in  our  Republican  Convention,  and  here 
is  what  we  said:  The  Wyoming  Republican  Party  welcomes  individ- 
uals on  each  side  of  the  abortion  issue,  encourages  their  open  dis- 
cussion, solicits  their  active  participation  in  the  party,  and  respects 
their  positions  and  beliefs.  And  then  you  know  what  we  did?  We 
did  a  resolution  because  we  had  a  November  referendum,  which 
was  soundly  defeated,  which  was  highly  restrictive  against  abor- 
tion. And  here  is  what  we  said,  and  this  is  partisan:  The  Repub- 
lican Party — but  let  me  tell  you,  there  is  enough  on  both  sides  in 
both  parties.  The  Republican  Party  believes  that  Republicans  are 
people  of  principle  on  each  side  of  the  abortion  issue  who  firmly 
and  intractably  hold  their  beliefs.  By  establishing  a  party  position, 
we  recognize  that  a  resolution  will  not  change  these  beliefs,  but  it 
will  serve  to  divide  the  party  on  other  issues,  and  we  urge  all  Re- 
publicans to  firmly  debate  these  beliefs  and  vote  their  consciences. 

It  passed  unanimously,  and  we  ought  to  do  more  of  that  in  Amer- 
ica. And  men,  in  my  mind,  should  not  be  in  the  central  political 
force  in  this  intensely  intimate,  personal  struggle  for  a  woman. 

The  Chairman.  Thank  you.  Senator. 

Ms.  Shafer,  we  appreciate  your  testimony.  We  appreciate  your 
being  with  us.  We  appreciate  what  you  have  said.  And  unless  you 
have  anything  further  to  say,  we  will  let  you  go  then.  Thanks  so 
much. 

The  second  panel  this  morning  consists  primarily  of  medical  doc- 
tors who  will  testify  concerning  the  medical  aspects  of  this  proce- 
dure. In  addition,  we  have  a  representative  of  the  National  Con- 
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ference  of  Catholic  Bishops  to  discuss  ethical  issues.  I  would  ask 
the  witnesses  to  keep  their  statements  as  brief  as  possible.  If  they 
can  summarize,  we  would  appreciate  it,  because  we  want  to  get 
through  this  hearing  today.  Written  statements  will,  of  course,  be 
made  a  part  of  the  record  in  full. 

Our  first  witness  will  be  Dr.  Pamela  Smith,  she  is  the  director 
of  medical  education  in  the  Department  of  Obstetrics  and  Gyne- 
cology at  the  Mount  Sinai  Hospital  Medical  Center  in  Chicago. 

Dr.  Mary  Campbell,  who  will  be  our  next  witness,  is  the  medical 
director  of  Planned  Parenthood  of  Metropolitan  Washington,  DC. 

Dr.  J.  Courtland  Robinson  is  a  professor  of  gynecology  and  ob- 
stetrics at  the  Johns  Hopkins  School  of  Medicine. 

Dr.  Norig  Ellison  is  the  president  of  the  American  Society  of  An- 
esthesiologists. I  might  note  that  I  have  added  Dr.  Ellison  because 
the  American  Society  of  Anesthesiologists  has  contacted  me  ex- 
pressing concern  that  certain  defenders  of  this  procedure  are  pro- 
viding misinformation  to  women  across  the  country  that  could  ad- 
versely affect  their  health.  Specifically,  that  society  has  expressed 
compelling  concerns  that  pregnant  women  may  delay  necessary 
and  perhaps  life-saving  medical  procedures  because  of  misinforma- 
tion regarding  the  effects  of  anesthetics  on  the  fetus.  Based  on  the 
important  potential  impact  on  the  health  of  women,  I  have  decided 
to  accommodate  the  society's  request  to  testify  on  this  point. 

Dr.  Nancy  Romer  is  an  ob/gyn  in  private  practice.  She  also  serves 
as  assistant  clinical  professor  in  the  Department  of  Obstetrics  and 
Gynecology  at  the  Wright  State  University  School  of  Medicine  in 
Dayton,  OH. 

Finally,  Ms.  Helen  Alvare  is  the  director  of  planning  and  infor- 
mation of  the  Secretariat  for  Pro-Life  Activities  of  the  National 
Conference  of  Catholic  Bishops. 

So  we  are  pleased  to  welcome  each  and  every  one  of  you  here 
today.  Welcome  before  the  committee.  We  are  really  trying  to  get 
to  the  bottom  of  this  as  best  we  can  and  to  allow  both  sides  to 
present  their  points  of  view.  We  will  begin  with  you.  Dr.  Smith. 

PANEL  CONSISTING  OF  PAMELA  SMITH,  DIRECTOR  OF  MEDI 
CAL  EDUCATION,  DEPARTMENT  OF  OBSTETRICS  AND  GYNE 
COLOGY,   MOUNT    SINAI   MEDICAL   CENTER,   CHICAGO,   IL 
MARY  CAMPBELL,  MEDICAL  DIRECTOR,  PLANNED  PARENT 
HOOD      OF      WASHINGTON,      DC,      WASHINGTON,      DC;      J 
COURTLAND  ROBINSON,  ASSOCIATE  PROFESSOR  OF  GYNE 
COLOGY  AND   OBSTETRICS,   JOHNS  HOPKINS   UNIVERSITY 
SCHOOL  OF  MEDICINE,  BALTIMORE,  MD;  NORIG  ELLISON, 
PRESIDENT,  AMERICAN  SOCIETY  OF  ANESTHESIOLOGISTS, 
PHILADELPHIA,  PA;  NANCY  G.  ROMER,  CLINICAL  PROFES- 
SOR,   DEPARTMENT    OF    OBSTETRICS    AND    GYNECOLOGY, 
WRIGHT  STATE  UNIVERSITY  SCHOOL  OF  MEDICINE,  DAY- 
TON, OH;  AND  HELEN  M.  ALVARE,  DIRECTOR  OF  PLANNING 
AND  INFORMATION,  SECRETARIAT  FOR  PRO-LIFE  ACTIVI- 
TIES,   NATIONAL    CONFERENCE    OF    CATHOLIC    BISHOPS, 
WASHINGTON,  DC 

STATEMENT  OF  DR.  PAMELA  SMITH 

Dr.  Smith.  Thank  you,  Mr.  Chairman.  Honorable  members  of  the 
Judiciary  Committee,  my  name  is  Pamela  Eleashia  Smith.  I  am  a 
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medical  doctor,  board-certified  in  the  specialty  of  obstetrics  and 
gynecology,  having  received  my  training  at  Cornell  University,  Yale 
University,  the  University  of  Chicago,  and  Mount  Sinai  Hospital  in 
Chicago. 

For  the  past  15  years,  I  have  practiced  in  the  inner  city  of  Chi- 
cago. I  am  currently  the  director  of  medical  education  in  the  De- 
partment of  Obstetrics  and  Gjmecology  at  Mount  Sinai  Hospital;  an 
assistant  professor  at  the  Finch  University/Chicago  Medical  School; 
a  member  of  the  American  College  of  Obstetricians  and  G5nie- 
cologist;  and  the  president-elect  of  the  American  Association  of  Pro- 
life  Obstetricians  and  Gynecologists. 

Honorable  Senators,  before  I  testified  on  this  legislation  on  June 
15  before  the  House  Judiciary  Committee's  Subcommittee  on  the 
Constitution,  I  went  around  and  described  the  procedure  of  partial- 
birth  abortion  to  a  number  of  physicians  and  laypersons  who  I 
knew  to  be  pro-choice.  They  were  horrified  to  learn  that  such  a  pro- 
cedure was  even  legal. 

I  believe  that  it  is  safe  to  say  that  until  the  recent  publicity  occa- 
sioned by  the  movement  of  this  legislation,  most  physicians,  includ- 
ing obstetricians/gynecologists,  knew  nothing  of  this  technique  as 
an  abortion  method.  But  the  partial-birth  abortion  method  is  strik- 
ingly similar  to  the  technique  of  internal  podalic  version,  or  fetal 
breech  extraction.  Breech  extraction  is  a  procedure  that  is  utilized 
by  many  obstetricians  with  the  intent  of  delivering  a  live  infant  in 
the  management  of  twin  pregnancies,  or  single-infant  pregnancies 
complicated  by  abnormal  positions  of  the  preborn  infant. 

I  would  invite  the  members  of  the  subcommittee  to  review  the 
drawings  of  the  fetal  breech  extraction  method  that  I  have  attached 
to  my  written  testimony,  reproduced  from  Williams  Obstetrics,  a 
standard  textbook.  Compare  this  with  the  partial-birth  abortion 
procedure,  as  laid  out  step  by  step  by  Dr.  Martin  Haskell  in  his  in- 
structional paper.  In  that  paper.  Dr.  Haskell  says  that  he  coined 
the  term  "dilation  and  extraction."  Neither  that  term  nor  the  term 
now  favored  by  opponents  of  H.R.  1833,  "intact  dilation  and  evacu- 
ation," can  be  found  in  any  standard  medical  literature.  There  is 
nothing  whatever  misleading  about  the  term  utilized  in  the  bill, 
"partial-birth  abortion." 

Now,  at  this  particular  time  what  I  would  like  to  do  is  to  quickly 
review  the  procedure  with  this  model,  and  I  would  also  like  to 
highlight  the  points  in  the  procedure  where  there  is  an  increased 
risk  to  maternal  health.  I  might  also  say  that  when  I  first  learned 
of  the  procedure,  the  thing  that  was  most  striking  to  me  about  it 
was  that  it  appeared  to  be  a  breech  delivery  done  under  local  in 
a  doctor's  office.  Now,  if  you  are  coming  from  the  abortion  perspec- 
tive, you  are  not  concerned  about  the  fetus,  but  you  should  have 
grave  concerns  about  the  health  of  the  mother  if  you  are  going  to 
do  a  delivery  like  this  in  the  office. 

When  the  procedure  is  performed,  for  3  days  the  cervix,  or  the 
bottom  of  the  womb  here,  is  dilated  mechanically  with  laminaria. 
The  practitioner,  with  the  use  of  ultrasound,  then  grabs  the  feet  of 
the  infant  and  turns — most  babies  are  head  first,  so  for  a  lot  of  ba- 
bies, you  would  have  to  turn  the  baby  around  in  the  womb,  pull 
the  baby  down,  deliver  the  baby  until  only  the  head  remains  at  the 
level  of  the  cervix.  You  then,  according  to  the  description  of  Dr. 
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Haskell,  take  these  scissors,  Metzenbaum  scissors,  jam  them  in  the 
back  of  the  head  of  the  baby,  and  insert  a  vacuum  to  extract  the 
brain.  You  then  allow  the  baby  to  complete  the  delivery. 

Now,  the  cruelty  to  the  baby  is  there  for  everyone  to  see,  if  you 
will  acknowledge  it,  but  I  think  that  it  is  more  difficult  for  people 
to  recognize  the  risk  to  the  mother  that  is  associated  with  these 
procedures.  And  I  might  also  add  that  these  risks  have  been  ac- 
knowledged not  only  in  standard  medical  literature,  but  by  people 
who  perform  abortions  as  well. 

The  first  part  of  the  procedure  where  you  dilate  the  bottom  of  the 
womb  for  3  days,  if  you  are  concerned  about  the  life  of  the  mother, 
what  that  means  is  that  the  woman  needs  to  be  delivered  quickly. 
So  for  someone  to  choose  a  procedure  that  takes  3  days,  if  they  are 
really  interested  in  the  life  of  the  mother,  that  puts  the  mother's 
life  in  further  jeopardy  because  most  of  the  other  procedures  take 
12  hours  to  24  hours. 

Second,  if  you  are  also  concerned  about  the  health  of  the  mother, 
again,  emotional  health  and  being  upset  over  a  baby  that  has  mal- 
formations, if  you  want  to  get  that  woman  delivered  quickly  and 
to  get  the  procedure  over  with,  you  don't  do  a  procedure  that  takes 
3  days. 

The  second  thing  that  is  important  to  remember  about  this  me- 
chanical dilatation  is  that  the  portion  of  the  womb  that  keeps  the 
baby  inside  is  the  portion  that  is  called  the  internal  os  that  is  here. 
Because  you  are  forcefully  dilating  it  and  opening  it  over  a  course 
of  3  days,  this  lady  later  in  her  pregnancy  that  she  conceives  later 
could  develop  a  problem  called  incompetent  cervix,  where  if  she 
gets  pregnant  again,  she  will  have  to  have  a  stitch  put  at  the  bot- 
tom of  her  womb  because  you  have  weakened  this  area,  and  there- 
fore the  lady  will  not  be  able  to  deliver  a  baby  or  carry  a  baby  to 
term.  So  the  claim  that  this  procedure  is  a  procedure  that  is  done 
in  the  interest  of  maintaining  her  fertility  is  false.  Since  most  abor- 
tion providers  do  not  do  follow  up  on  their  patients,  they  only  see 
these  people  when  they  are  doing  these  procedures,  there  is  no  way 
for  them  to  know  whether  or  not  they  have  affected  the  woman's 
cervix  in  this  particular  manner. 

It  has  also  been  documented  that  in  populations  where  the  pro- 
portion of  abortions  is  higher,  particularly  minority  populations,  we 
also,  not  surprisingly,  have  a  high  risk  of  premature  deliveries.  So 
the  damage  that  could  possibly  be  done  to  the  bottom  of  a  woman's 
womb  by  doing  this  procedure  should  not  be  underestimated  or 
glossed  over. 

The  second  risk  to  the  mother  that  is  important  for  people  to  un- 
derstand is  that  when  a  woman  is  pregnant,  the  womb  is  very,  very 
soft,  and  it  is  very  easy  to  accidentally  poke  a  hole  in  it.  Now,  when 
this  happens,  the  threat  to  the  mother  is  directly  related  as  to 
where  this  hole  is  made.  And,  again,  no  obstetrician,  no  family 
practitioner,  is  trying  to  do  this.  This  is  a  risk  that  is  known  to  be 
associated  with  any  procedure  where  you  are  inserting  instruments 
or  your  hand  inside  of  the  womb. 

The  bottom  of  the  womb  area  here,  lateral  to  it  is  where  the 
blood  circulation  to  the  womb  and  to  the  cervix  is.  If  you  perforate 
and  make  a  hole  here,  the  woman  could  die  in  a  matter  of  5  min- 
utes. In  pregnancy,  25  percent  of  the  woman's  blood  volume  per 
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minute  sometimes  go  through  the  uterus.  So  that  if  you  poke  a  hole 
here,  you  have  to  be  able  to  recognize  it  quickly;  you  have  to  have 
blood  available,  fluids  available;  you  have  to  be  able  to  resuscitate 
the  patient  immediately  so  that  you  don't  lose  the  mother.  That  for 
me,  even  though  I  am  pro-life,  this  procedure  to  me  is  very  dan- 
gerous to  do  in  an  office  because  if  you  even  recognize  this  proce- 
dure, you  have  a  matter  of  minutes  before  you  lose  both  of  your  pa- 
tients. 

The  second  area,  if  you  poke  a  hole  at  the  top  of  the  womb,  the 
vessels  at  this  point  in  the  womb  are  not  as  numerous  as  they  are 
down  here,  so  the  problem  you  run  into  is — remember,  the  woman 
has  bowels  and  other  organs  that  are  on  the  inside.  If  you  poke  a 
hole  here,  you  can  pull  the  bowel  down  through  the  womb,  creating 
infection  and  damage  to  the  bowel.  That,  in  my  opinion,  is  why  he 
uses  ultrasound  while  he  is  doing  it  so  that  he  can  get  some  idea 
as  to  whether  or  not  he  is  grabbing  something  other  than  the  baby. 

The  second  thing  that  is  important  to  remember  about  this  pro- 
cedure is  that  some  of  the  claims  that  I  have  heard  of  opponents 
of  the  measure  say  that  when  the  baby's  head  is  at  this  point,  right 
before  you  are  about  to  deliver  it,  you  need  to  do  this  in  order  to 
make  sure  that  the  head  doesn't  rip  and  tear  the  bottom  of  the 
womb.  Now,  this  insinuates  that  this  is  a  standard  of  care  to  take 
care  of  a  trapped  fetal  head  on  a  breech  deliver.  This  is  totally  un- 
true, and  I  have  provided  for  you  from  Williams  Obstetrics  the 
techniques  that  are  used  by  obstetricians  to  deal  with  this  problem. 
Those  techniques  include  relaxing  the  womb  with  halifane  or  with 
anesthesia,  cutting  the  cervix,  in  limited  circumstances  if  you  are 
going  to  do  a  Cesarean  section  to  save  a  term  baby,  you  can  do 
that.  And  if  the  baby  has  what  we  call  hydrocephalus,  or  water  on 
the  brain,  you  insert  a  needle  and  drain  that  fluid. 

Now,  the  babies  that  undergo  that  procedure  often  survive  that 
procedure,  so  that,  again,  if  you — and  also  you  can  use 
prostaglandins  and  ox3^ocin.  In  Strom's  Operative  Obstetrics,  it 
says,  for  example,  that  if  you  do  a  procedure  and  portions  of  the 
baby  are  left  behind,  that  you  use  prostaglandins  to  use  the  uterus 
to  push  those  portions  out  rather  than  to  continually  instrument 
the  inside  of  the  womb  where  you  are  more  likely  to  cause  damage. 
So  that  the  insinuation  that  you  must  do  this  to  preserve  the  cer- 
vical integrity  is  deceptive.  First  of  all,  it  is  not  a  recognized  stand- 
ard of  ours;  second,  there  are  too  many  other  things  that  you  do 
and  that  obstetricians  are  trained  to  do  to  deal  with  this  problem. 

The  other  thing  that  makes  this  procedure  problematic  when  you 
compare  it  to  other  abortion  techniques,  with  all  of  the  other  abor- 
tion techniques  for  a  second  trimester  or  later  on  in  pregnancy, 
from  the  beginning  to  the  end  of  the  procedure  the  intent  is  very 
clear:  If  you  are  going  to  dismember  a  baby  in  utero  or  inject  poi- 
sons or  do  any  of  these  other  things,  it  is  very  clear  that  your  in- 
tent is  to  kill  the  child.  With  this  procedure,  you  are  doing  the 
exact  same  things  that  an  obstetrician  is  trained  to  do  when  your 
intent  is  to  deliver  the  baby  alive.  That  is  why  I  was  very,  very  sur- 
prised to  read  Dr.  Haskell's  monogram,  because  obstetrician/gyne- 
cologists use  this  procedure  of — it  is  called  a  total  breech  extraction 
or  internal  podalic  version — when  you  want  to  save  the  live  of  a 
child.  Now,  as  the  director  of  medical  education 
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Senator  Thurmond  [presiding].  Dr.  Smith,  we  don't  want  to  cut 
you  off,  but  we  have  a  lot  of  other  witnesses,  if  you  could  wind  up. 

Dr.  Smith,  OK.  So  that  for  the  residents  and  people  who  are 
learning,  now  I  have  to  teach  them  how  to  make  sure  that  they 
don't  allow  the  baby  to  deliver  so  that  they  won't  later  be  accused 
of  committing  a  homicide  versus  doing  a  legal  abortion  procedure. 

I  will  just  quickly  mention  some  other  things.  In  the  handout 
that  I  gave  you  from  Williams  Obstetrics,  it  notes  in  that  particular 
textbook  that  for  this  particular  procedure,  even  when  you  want  to 
do  this  to  save  the  baby's  life,  and  I  quote: 

There  are  few,  if  any,  indications  for  internal  podalic  version  other  than  the  dehv- 
ery  of  a  second  twin,  and  there  is  presently  insufficient  evidence  to  docviment  its 
safety.  The  possibility  of  serious  traiuna  to  tne  fetus  and  the  mother  during  internal 
podalic  version  is  apparent. 

I  would  ask  you  to  consider  why,  if  it  is  dangerous  to  the  moth- 
er's health  to  do  this  when  your  intent  is  to  deliver  the  baby  alive, 
that  this  should  suddenly  become  the  procedure  of  choice  and  a 
safe  method  when  your  intention  is  to  kill  the  baby.  To  me  that  is 
very  reminiscent  of — the  behavior  of  the  abortion  industry  in  this 
particular  instance  is  very  reminiscent  of  what  happened  with  the 
Tuskegee  syphilis  experiments  conducted  by  medical  and  public 
health  personnel  over  two  decades  ago.  In  this  particular  infamous 
study,  poor  black  men  were  deceived  and  lied  to  and  a  known  life- 
saving  treatment  option  was  withheld  so  that  the  researchers  could 
follow  the  natural  course  of  the  disease.  In  my  opinion,  pregnant 
women  should  not  be  experimented  upon  under  the  guise  of  a  de- 
ceptive rubric  called  choice. 

Also,  Dr.  Warren  Hem,  who  is  the  author  of  Abortion  Practice, 
was  quoted — and  I  will  give  you — the  whole  quote  you  have  on  the 
panel,  but  I  will  just  state  a  part  of  it  here.  Dr.  Hem's  concerns — 
and  he  is  a  person  who  does  late-trimester  abortions — center  on  the 
claims  that  this  procedure  is  the  safest  for  pregnant  women,  and 
he  himself  has  gone  on  record  to  say  that  it  is  potentially  dan- 
gerous and  that  he  could  not  imagine  a  circumstance  in  which  this 
procedure  would  actually  be  the  safest  procedure  to  do. 

The  Chairman  [presiding].  Dr.  Smith,  we  need  to  wrap  it  up. 

Dr.  Smith.  OK.  I  would  just  say  in  closing  that  the  only  other 
error  that  I  would  like  to  try  to  clear  up  is  the  error  that  whenever 
you  discover  a  patient  has  a  baby  with  an  anomaly,  you  have  to 
immediately  abort  that  child.  That  is  not  true.  These  patients  need 
to  be  made  aware  that  the  baby  has  a  problem,  and  at  that  particu- 
lar point  in  time,  what  you  need  to  do  is  to  tell  the  patient  what 
your  suspicions  are,  to  talk  with  her,  develop  a  plan  of  manage- 
ment, and  respect  her  emotional  needs  and  values. 

Thank  you. 

[Dr.  Smith  submitted  the  following  material:] 

Prepared  Statement  of  Pamela  Smith,  M.D. 

Mr.  Chairman,  honorable  members  of  the  Judiciary  Committee,  my  name  is  Pam- 
ela Eleashia  Smith.  I  am  a  medical  doctor,  board-certified  in  the  specialty  of  obstet- 
rics and  gynecology,  having  received  my  training  at  Cornell  University,  Yale  Univer- 
sity, the  University  of  Chicago,  and  Mt.  Sinai  Hospital  in  Chicago. 

For  the  past  15  years  I  have  practiced  in  the  inner  city  of  Chicago.  I  am  currently 
the  Director  of  Medical  Education  in  the  Department  of  Obstetrics  and  Gynecolo^ 
at  Mt.  Sinai  Hospital;  an  Assistant  Professor  at  the  Finch  University/Chicago  Medi- 
cal School;  a  member  of  the  American  College  of  Obstetricians  and  Gynecologists; 


80 

and  the  President-elect  of  the  American  Association  of  Pro-life  Obstetricians  and 
Gjmecologists. 

Honorable  senators,  before  I  testified  on  this  legislation  on  June  15,  before  the 
House  Judiciary  Committee's  Subcommittee  on  the  Constitution,  I  went  around  and 
described  the  procedure  of  partial-birth  abortion  to  a  number  of  physicians  and 
lajrpersons  who  I  knew  to  be  pro-choice.  They  were  horrified  to  learn  that  such  a 
procedure  was  even  legal. 

I  believe  that  it  is  safe  to  say  that  until  the  recent  publicity  occasioned  by  the 
movement  of  this  legislation,  most  physicians,  including  obstetrician-gjoiecologists, 
knew  nothing  of  this  technique  as  an  abortion  method.  But  the  partial-birth  abor- 
tion method  is  strikingly  similar  to  the  technique  of  internal  podalic  version,  or  fetal 
breech  extraction.  Breech  extraction  is  a  procediire  that  is  utilized  by  many  obstetri- 
cians with  the  intent  of  delivering  a  live  infant  in  the  management  of  twin  preg- 
nancies, or  single-infant  pregnancies  complicated  by  abnormal  positions  of  the  pre- 
bom  infant. 

I  would  invite  the  members  of  the  subcommittee  to  review  the  drawings  of  the 
fetal  breech  extraction  method  that  I  have  attached  to  my  written  testimony,  repro- 
duced from  Williams  Obstetrics,  a  standard  textbook.  Compare  this  with  the  partial- 
birth  abortion  procedure,  as  laid  out  step-by-step  by  Dr.  Martin  Haskell  in  his  in- 
structional paper,  "Dilation  and  Extraction  for  Late  Second  Trimester  Abortion."  (In 
that  paper.  Dr.  Haskell  says  that  he  "coined"  the  term  "dilation  and  extraction." 
Neither  that  term  nor  the  term  now  favored  by  opponents  of  H.R.  1833,  "intact  dila- 
tion and  evacuation,"  can  be  found  in  any  standard  medical  literature.  There  is 
nothing  whatever  misleading  about  the  term  utilized  in  the  bill,  "partial-birth  abor- 
tion.") 

In  a  total  breech  extraction,  the  physician — frequently  with  the  aid  of  ultra- 
sound— grasps  the  lower  extremities  of  the  babv.  With  the  bag  of  waters  serving  as 
a  buffer  and  cervical  wedge,  the  physician  pulls  the  infant  towards  the  cervix  and 
vagina.  To  facilitate  the  delivery  of  the  head  by  flexion,  care  is  taken  to  maintain 
the  baby's  spine  in  a  position  that  points  towards  the  mother's  bladder. 

Depending  upon  the  size  of  the  infant,  an  attempt  may  be  made  to  deliver  the 
baby  without  ruptvuing  the  bag  of  waters.  In  such  a  case,  the  bag  of  waters  facili- 
tates delivery  of  the  head  by  mechanically  maintaining  cervical  dilation.  Should  the 
bag  of  waters  rupture  and  tiie  head  become  entrapped,  it  can  be  released  by  cutting 
the  cervix,  or  a  Cesarean  section  can  be  performed  to  deliver  the  baby  abdominally. 

Partial-birth  abortions,  which  according  to  the  physicians  who  perform  them  have 
been  done  on  babies  from  the  ages  of  19  weeks  to  ftiU  term,  represent  a  perversion 
of  the  above  technique.  In  these  procedures,  one  basically  relies  on  cervical  entrap- 
ment of  the  head,  along  with  a  firm  ^p,  to  help  keep  the  baby  in  place  while  the 
practitioner  plunges  a  pair  of  scissors  into  the  base  of  the  bab^s  skull.  The  scissors 
also  creates  an  opening  for  the  insertion  of  a  suction  curette  to  remove  the  baby's 
brains. 

If,  by  chance,  the  cervix  is  floppy  or  loose  and  the  abortionist  does  not  keep  a  good 
grip,  he  may  encounter  the  dreadful  "complication"  of  delivering  a  live  baby — un- 
doubtedly, a  constitutional  "person"  with  an  inalienable  right  to  life.  Thus,  the  prac- 
titioner must  take  great  care  to  insure  that  the  baby  does  not  move  those  additional 
few  inches  that  would  transform  its  status  from  one  of  an  abortus  to  that  of  a  living 
human  child. 

Another  brazen  attempt  to  mislead  the  American  public  as  to  the  reality  of  the 
pain  experienced  by  the  victims  of  this  procedure  is  the  assertion  that  the  anesthe- 
sia kills  the  baby.  Such  a  statement  runs  contrary  to  published  reports  made  by 
abortion  practitioners,  is  not  consistent  with  basic  principles  of  the  pharmacology 
of  drug  distribution  in  the  pregnant  female,  and  violates  common  sense.  Twenty-five 
percent  of  all  pregnancies  in  this  country  are  delivered  by  Cesarean  section  and 
many  women  receive  potent  narcotics  to  relieve  their  pain  during  labor.  Yet  it  is 
essentially  unheard  of  that  a  human  fetus  in  labor  dies  secondary  to  anesthesia 
given  to  its  mother. 

I  note  that  the  American  Society  of  Anesthesiologists  issued  the  following  state- 
ment recently: 

Recent  debate  in  the  U.S.  House  of  Representatives  and  Senate  regarding 
late-term  abortions  has  resvilted  in  the  distribution  of  misleading  and  po- 
tentially dangerous  information  to  the  public.  The  procedure,  described  in 
the  media  and  dvuing  congressioned  debate,  was  developed  by  the  late  Dr. 
James  T.  McMahon.  In  testimony  before  Congress  last  June,  Dr.  McMahon 
incorrectly  stated  that  the  fetus  dies  from  the  anesthesia  administered  to 
the  mother. 
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According  to  the  president  of  the  American  Society  of  Anesthesiologists 
(ASA),  Dr.  Norig  Ellison,  the  anesthesia  administered  to  the  mother  in  con- 
nection with  such  a  procedure  does  not  kill  the  fetus.  Very  little  anesthesia 
crosses  the  placenta  when  general  anesthesia  is  administered  to  the  moth- 
er, and  many  pregnant  women  are  safely  anesthetized  every  day  without 
ill  effects  to  the  fetus. 

ASA  is  concerned  that  because  of  publicity  given  to  Dr.  McMahon's  erro- 
neous testimony,  pregnant  women  may  delay  necessary  and  perhaps  life- 
saving  medical  procedures  due  to  misinformation  regarding  the  effect  of  an- 
esthetics on  the  fetus. 

Of  course,  if  a  baby  really  were  dead,  H.R.  1833  would  not  apply,  since  the  defini- 
tion of  "partial-birth  abortion"  is  "an  abortion  in  which  the  person  performing  the 
abortion  partially  vaginally  delivers  a  living  fetus  before  kilUng  the  fetus  *  *  *" 

The  cruelty  of  this  treatment  of  the  human  fetus  is  quite  evident  to  those  who 
do  not  avert  their  gaze  or  close  their  minds.  But  these  abortion  procedures  also 
carry  with  them  significant  risks  to  maternal  health. 

Partial-birth  abortion  is  not  a  standard  of  care  for  anji;hing.  In  fact,  partial-birth 
abortion  is  a  perversion  of  a  well-known  technique  used  by  obstetricians  to  deliver 
breech  babies  when  the  intent  is  to  deliver  the  child  alive.  However,  as  the  enclosed 
references  in  Williams  Obstetrics  readily  document,  this  technique  is  rarely  used  in 
this  country  because  of  the  well  known  associated  risks  of  maternal  hemorrhage  and 
uterine  rupture.  The  19th  edition  of  Williams  Obstetrics  states  the  following  in  re- 
gards to  the  safety  of  this  method  of  breech  delivery: 

Despite  numerous  attempts  to  defend  or  condemn  this  procedure,  there 
is  presently  insufficient  evidence  to  document  its  safety  *  ♦  *  There  £ire 
few,  if  any  indications  for  internal  podaUc  version  other  than  the  delivery 
of  a  second  twin.  The  possibility  of  serious  trauma  to  the  fetus  and  the 
mother  during  internal  podalic  version  of  a  cephalic  presentation  is 
apparent  *  *  *" 

Why  would  a  procedure  that  is  considered  to  impose  a  significant  risk  to  maternal 
health  when  it  is  used  to  deliver  a  baby  alive,  suddenly  become  the  "safe  method 
of  choice"  when  the  goal  is  to  kill  the  baby?  And  if  abortion  providers  wanted  to 
demonstrate  that  somehow  this  procedure  would  be  safe  in  late-pregnancy  abor- 
tions, even  though  its  use  has  routinely  been  discouraged  in  modern  obstetrics,  why 
didn't  they  go  before  institutional  review  boards,  obtain  consent  to  perform  what 
amounts  to  human  experimentation,  and  conduct  adequately  controlled,  appro- 
priately supervised  studies  that  would  insure  accurate,  informed  consent  of  patients 
and  the  production  of  valid  scientific  information  for  the  medical  community? 

It  is  also  noteworthy  that  even  leading  authorities  on  late-term  abortion  meth- 
odology have  expressed  the  gravest  reservations  regarding  this  technique.  Consider, 
for  example,  this  excerpt  from  an  article  in  the  November  20  edition  of  American 
Medical  News,  the  official  newspaper  of  the  American  Medical  Association. 

"I  have  very  serious  reservations  about  this  procedure,"  said  Colorado  physician 
Warren  Hern,  M.D.,  the  author  of  Abortion  Practice,  the  nation's  most  widely  used 
textbook  on  abortion  standards  and  procedures.  Dr.  Hem  specializes  in  late-term 
procedures  *  *  *  [0]f  the  procedure  in  question  he  says,  "You  really  can't  defend 
it.  I'm  not  going  to  tell  somebody  else  that  they  should  not  do  this  procedure.  But 
I'm  not  going  to  do  it." 

Dr.  Hem's  concerns  center  on  claims  that  the  procedure  in  late-term  pregnancy 
can  be  safest  for  the  pregnant  woman  and  that  without  this  procedure  women  would 
have  died.  "I  would  dispute  any  statement  that  this  is  the  safest  procedure  to  use," 
he  said. 

Turning  the  fetus  to  a  breech  position  is  "potentially  dangerous,"  he  added.  "You 
have  to  be  concerned  about  causing  amniotic  fluid  embolism  or  placental  abruption 
if  you  do  that." 

Dr.  Hem  said  he  could  not  imagine  a  circumstance  in  which  this  procedure  would 
be  safest.  He  did  acknowledge  that  some  doctors  use  skull-decompression  tech- 
niques, but  he  added  that  in  those  cases  fetal  death  has  been  induced  and  the  fetus 
would  not  purposely  be  rotated  into  a  breech  position. 

The  behavior  of  the  abortion  industry  in  regards  to  this  current  controversy  is 
chillingly  reminiscent  of  the  Tuskegee  syphilis  experiment  conducted  by  medical  and 
public  health  personnel  over  two  decades  ago.  In  this  infamous  study,  poor  black 
men  were  deceived  and  Ued  to  and  a  known  lifesaving  treatment  option  was  with- 
held so  that  the  researchers  could  follow  the  "natural  course"  of  the  disease.  Appar- 
ently some  individuals  in  our  country  failed  to  learn  a  valuable  lesson  from  this 
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tragic  chapter  in  our  nation's  recent  history.  Pregnant  women  should  not  be  experi- 
mented upon  under  the  guise  of  a  deceptive  rubric  called  "choice. " 

Fvirtiiennore,  since  tne  partial-birth  abortion  procedure  requires  three  days  of 
forceful  dilation  of  the  cervix,  the  mother  could  develop  cervical  incompetence  in 
subsequent  pregnancies,  resvilting  in  spontaneous  second-trimester  pregnancy  losses 
and  necessitating  the  placement  of  a  cerclage  (stitch  around  the  bottom  of  the 
womb)  to  enable  her  to  carry  a  baby  to  term.  It  is  therefore  a  fact  that  this  proce- 
dure represents  a  risk  to  fixture  fertility  of  the  patient.  It  does  not  represent  the 
safest  way  for  the  patient  to  maintain  her  fertility,  as  abortion  advocates  proclaim. 

Opponents  of  H.R.  1833  have  also  argued  that  "decreasing  the  size  of  the  fetal 
head  to  allow  delivery"  is  done  to  save  tiie  mother  the  risk  of  "ripping  and  tearing" 
the  bottom  of  her  womb.  But  in  fact,  the  standard  of  care  for  handhng  a  baby  who 
is  breech  with  an  entrapped  head  at  the  cervix  is  not  partial-birth  abortion. 
Cephalocentesis  (drainage  of  fluid  from  the  head  of  a  hydrocephalic  fetus)  frequently 
results  in  the  birth  of  a  living  child.  Relaxing  the  uterus  with  anesthesia,  cutting 
the  cervix  (Duhrssen's  incision),  and  Cesarean  section  are  the  recognized  options  in 
the  medical  community  to  deal  with  this  obstetrical  problem. 

In  short,  there  are  absolutely  no  obstetrical  situations  encountered  in  this  country 
which  require  a  partially  delivered  human  fetus  to  be  destroyed  to  preserve  the  life 
or  health  of  the  mother. 

Opponents  of  H.R.  1833  have  similarly  erroneously  declared  that  the  partial-birth 
abortion  method  is  necessary  to  protect  the  "emotional  health"  of  the  mother.  Cer- 
tainly, I  do  not  lightlv  dismiss  the  accounts  of  women  and  famihes  who  have  experi- 
enced the  anguisn  of  learning,  late  in  pregnancy,  that  their  babies  have  serious  or 
even  lethal  disorders.  In  my  own  years  of  practice  and  training,  I  have  taken  care 
of  many  women  who  were  carrjdng  babies  with  fatal  fetal  anomalies.  My  most  re- 
cent such  patient  was  a  19-year-oTd  female  who  was  pregnant  for  the  third  time. 
Her  previous  two  pregnancies  were  remarkable  for  severe  nausea  and  vomiting,  and 
she  delivered  two  chfldren  who  died  before  they  were  two  months  old  secondeuy  to 
heart  abnormalities.  With  her  current  pregnancy  the  patient  was  weak,  dehydrated, 
and  emotionally  torn  between  the  desire  to  bear  a  child  and  the  horrible  prospect 
of  attending  another  funeral.  Ovu-  clinic  staff,  all  of  whom  are  pro-life,  counseled  her 
on  her  options,  supported  her  medically  in  the  hospital,  and  respected  her  initial 
decision  to  terminate  her  pregnancy.  However,  the  next  day,  the  patient's  nausea 
and  vomiting  receded,  she  changed  her  mind,  and  now  intends  to  carry  the  baby 
to  term. 

Which  brings  to  mind  another  erroneous  insinuation  presented  by  opponents  of 
H.R.  1833:  the  assertion  that  as  soon  as  a  patient  is  discovered  to  have  a  fetus  with 
an  anomaly,  the  pregnancy  must  be  aborted  immediately  because  the  baby  has  a 
high  chance  of  dying  before  labor  begins,  representing  a  threat  to  the  life  of  the 
mother.  Such  a  claim  is  deceptive.  It  is  often  intended  to  sell  the  patient  on  the 
abortion  option. 

First  of  all,  it  is  not  the  standard  of  care  to  immediately  terminate  the  life  of  a 
living  fetus  just  because  that  baby  has  abnormalities.  What  is  appropriate  is  to  in- 
form the  patient  of  your  clinical  suspicions,  discuss  with  her  all  of  the  options,  as 
well  as  the  risks  associated  with  terminating  her  pregnancy  prematurely,  and  then 
develop  a  plan  of  management  that  respects  the  patient's  values  and  emotional 
needs.  Many  women  opt  to  continue  such  pregnancies. 

Although  it  is  highly  unlikely  that  the  partial-birth  abortion  procedure  would  ever 
be  needed  to  save  a  woman's  life,  H.R.  1833  specifically  states  that  the  procedure 
would  be  allowed  if  the  doctor  "reasonably  beUeved"  that  it  was  necessary  to  save 
the  mother's  Ufe,  and  that  no  other  procedure  would  suffice.  Abortion  providers, 
however,  are  fudly  aware  that  a  lot  of  other  procedures  would  suffice — ^but  they  are 
primarily  interested  in  making  sure  that  their  job  of  terminating  human  life  can  be 
done  according  to  their  own  convenience.  With  the  partial-birth  method  of  abortion, 
the  provider  is  saved  the  trouble  of  assembUng  "baby  parts"  to  make  sure  that  noth- 
ing was  left  inside. 

Earlier  this  year,  the  late  Dr.  James  McMahon  provided  to  the  House  Judiciary 
subcommittee  a  list  of  a  self-selected  sample  of  175  cases  in  which  he  utilized  the 
partial-birth  procedure  for  so-called  "maternal  indications."  Of  this  list,  one-third 
(33  percent)  of  the  time  the  partial-birth  procedure  would  be  more  appropriately 
classified  as  a  contraindication,  because  the  mother  already  had  medical  problems 
that  are  associated  with  excessive  bleeding,  infection  or  a  need  to  be  delivered 
quickly.  These  conditions  include  eclampsia,  abruptio  placenta,  amnionitis,  pre- 
mature rupture  of  membranes,  incompetent  cervix,  and  blood  clotting  abnormalities. 
In  addition,  another  22  percent  (39  cases)  were  for  maternal  "depression,"  and  16 
percent  for  conditions  consistent  with  the  birth  of  a  normal  child  (e.g.,  sickle  cell 
trait,  prolapsed  uterus,  small  pelvis). 
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Opponents  of  H.R.  1833  have  also  asserted  that  the  term  "elective"  means  that 
the  doctor  elects  to  do  this  procedure  rather  than  to  do  some  other  one.  1  would  in- 
vite any  individual  in  this  country  to  ask  their  doctor  what  the  term  "elective  sur- 
gery" means.  Or  look  the  word  up  in  the  dictionary.  It  refers  to  procedures  that  are 
optional.  In  a  tape-recorded  1993  interview  with  American  Medical  News,  Dr.  Mar- 
tin Haskell  explicitly  distinguished  between  the  20  percent  of  his  "extraction"  proce- 
dures (as  he  calls  them)  that  he  said  involved  fetuses  with  genetic  problems,  and 
the  80  percent  that  are,  in  his  words,  "purely  elective." 

H.R.  1833  has  already  been  immensely  useful  in  educating  the  American  pubUc 
as  to  the  need  to  keep  a  watchftil  eye,  in  the  interest  of  maternal  weU  being,  on 
the  activities  of  the  abortion  industry.  Enactment  of  this  legislation  is  needed  both 
to  protect  human  offspring  from  being  subjected  to  a  brutal  procedure,  and  to  safe- 
guard the  health  of  pregnant  women  in  America. 
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CHAPTER  25 
Techniques  for  Breech  Delivery 


pj,c  indications  for  vagini]  versus  cesarean  delivery  for 
Bfcith  prcscnuticns  were  considered  in  Chapter  20 
ip  ^99)  Labor  and  techniques  for  vaginal  delivery  of 
jj,j  breech  prcscnution  are  considered  in  the  present 

taptcr 

l/HChanlim  of  Lsbor.  Unless  there  is  disproporuon 
l^(ween  the  size  of  the  fetus  axid  the  pelvis,  engagement 
jnil  descent  of  the  breech  in  response  to  labor  usually 
fj^ci  place  with  the  bicrochantenc  diameter  of  the 
tirecch  in  one  of  the  oblique  diameters  of  the  pelvis.  The 
^tcnor  hip  usually  descends  more  rapidly  than  the  pos- 
icnor  hip.  and  when  the  resistance  of  the  pelvic  floor  is 
met.  internal  rouuon  usually  follows,  bnnging  the  ante- 
nof  hip  toward  the  pubic  arch  and  allowing  the  bitro- 
diaotenc  diameter  to  occupy  the  anteroposterior 
diatneter  of  the  pelvic  outlet.  Roution  usually  takes  place 
ihfough  an  arc  of  45  degrees.  If.  however,  the  posterior 
extremity  is  prolapsed,  it  always  rotates  to  the  symphysis 
pubis,  ordinarily  through  an  arc  of  I  j)  degrees,  but 
occasionally  in  the  opposite  direcuon  past  the  sacrum 
mi  the  opf>osite  half  of  the  p>clvis  through  an  arc  of  225 
Jegrees. 

.\fter  rotauon.  descent  continues  until  the  pen- 
ncum  15  distended  by  the  advancing  breech,  while  the 
interior  hip  appears  at  the  vulva  and  is  stemmed  against 
liK  pubic  arch.  By  lateral  flexion  of  the  body,  the  pos- 
lenor  hip  then  is  forced  over  the  anterior  margin  o(  the 
pcrmeum.  which  retracts  over  the  bunocks.  thus  allow- 
ing the  infant  to  straighten  out  when  the  anterior  hip  is 
bora  The  legs  and  feet  follow  the  breech  and  may  be 
bom  spontaneously,  although  the  aid  of  the  obstetrician 
uMiallv  IS  required. 

After  the  birth  of  the  brcccfa.  there  is  slight  external 
'ouiion.  with  the  back  turning  antcnorty  as  the  shoul- 
•icTi  are  brought  into  relation  with  one  of  the  oblique 
Juraeters  of  the  pelvis.  The  shoulders  then  descend 
rjpidlv  and  undergo  internal  rotatioa  with  the  bisa>  rt>- 
inial  diameter  occupying  the  anteroposterior  diameter 
o*  the  infenor  straiL  Immediately  following  the  shoul- 
'^Ti.  the  head,  which  is  normally  sharply  flexed  upon 
■lie  thorax,  enters  the  pelvis  in  one  of  the  oblique  dl- 
wietcrs  and  then  routes  in  such  a  manner  as  to  bring 
""f  posterior  poruon  of  the  neck  under  the  symphysis 
pubis.  The  head  then  is  bom  in  flexion,  with  the  chin, 
""outti.  nose,  forehead,  bregma  ( brow ).  and  occiput  ap- 
P^Mmg  m  succession  over  the  perineum. 

The  breech  may  engage  in  the  transverse  diameter 
">  the  pelvis,  with  the  sacrum  directed  antenorty  or 


posteriorly  The  mechanism  of  labor  in  the  transverse 
position  differs  only  m  tfut  internal  rotation  occurs 
through  an  arc  of  90  degrees. 

Infrequently,  rotation  occurs  in  such  a  manner  that 
the  back  of  the  infant  is  directed  toward  Che  vcnebral 
column  instead  of  toward  the  abdomen  of  the  mother. 
Such  rotauon  should  be  prevented  if  possible.  Although 
the  head  may  be  delivered  by  allowing  the  ctiin  and  ^c 
to  pass  beneath  the  symphysis,  the  slightest  iracuon  on 
the  body  may  cause  extension  of  the  head.  ExtensiorL  if 
uiKorrcctcd.  increases  the  diameters  of  the  head,  which 
must  pass  through  (he  pelvis  (see  Fig.  25—8  later  in 
chapter ). 


Vaginal  0«llvery  of  Breech 

There  arc  three  general  methods  of  breech  deUvety 
through  the  vagina; 

•  Spootancous  breech  deUrcty.  The  infant  is  ex- 
pelled entirely  spontaneously  without  anv  trac- 
tion or  mampulauon  other  than  suppon  of  the 
infant.  This  form  of  delivery  in  mature  infants  is 
rare. 

•  PartUl  brcecfa  cxtractloa.  The  mfiuit  is  deliv- 
ered spontaneously  as  far  as  the  umbilicus,  but 
the  remainder  of  the  body  is  extracted 
Toal  brcecfa  cxtractloa.  The  entire  body  of  the 
uifani  IS  extracted  by  the  obstetrician. 

Because  the  lechmque  of  breech  cxcracuon  differs  in 
complete  and  incomplete  breeches  on  the  one  hand. 
and  frank  breeches  on  the  other,  it  is  necessary  to  con- 
sider these  conditions  ui  rwo  separate  sections  later  in 
the  chapter.  The  varieties  of  breech  presentation  arc 
illustrated  in  figures  IO-2  to  10-4. 
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Umnagtmftt  of  Labor,  a  woman  admitted  in  labor 
with  a  breech  prescncauon  deserves  the  immediate  at- 
tention of  nursing  and  medical  personnel,  because Jjgtf^ 
pother  and  f*-"!*  'p-  Jr  rnn^irirT^h.tM  inrrrasfd  ri^k  com- 
pared with  a  woman  with  a  cephalic  prcscntauon  ( Chap 
20.  p.  494).  A  rapid  assessment  should  t>c  made  to  es- 
tablish the  stage  of  labor,  status  of  the  fetal  membranes, 
and  condition  of  the  fetus.  An  mtravcnous  infusion  is 
established,  the  hematocnt  dctcrmmcd,  and  a  group  jnil 
screen  done  to  detect  anubodics.  because  these  o.  omen 
have  a  high  likelihood  of  undergoing  operative  ilclivcn 
Qose  surveillance  of  fetal  heart  rate  and  utennc  contrac 
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lions  lb  tommcnccd.  ind  wc  recommend  using  contin- 
uous electronic  monitonng.  An  immediate  recnjitmcnt 
.)t  the  necessary  nursing  and  mediciJ  personnel  to  ac- 
complish a  vaginaJ  or  abdominal  delivery  should  also  be 
Jonc 

Stage  Ot  Labor.  Assessment  ot  cervical  dilatation  and 
ctlaccmcnt  and  the  station  of  the  presenting  part  are 
essential  in  plannmg  the  route  of  dciivcrv  1/  labor  is  too 
far  advanced,  there  mav  not  be  sulficicnt  tmie  to  obtain 
imaging  pelvimetry,  and  this  alone  may  force  the  deci- 
sion for  cesarean  delivery 

Fetal  Condition.  The  presence  or  absence  of  gross  fcul 
abnormalities  such  as  hydrocephaly  or  anencephalv  can 
be  rapidlv  ascertained  with  the  use  of  sonography  or 
x-rav.  Such  eflbris  wilj  help  to  ensure  that  a  cesarean 
delivery  is  not  done  under  emergency  conditions, 
thereby  increasing  maternal  risks,  for  an  anomalous  in- 
fant with  no  chance  of  survival.  If  vaginal  delivery  is 
planned,  the  fetal  head  should  be  well  flexed  ( Gimovsky 
and  Petne.  1992 ).  Sometimes  this  is  difficult  to  ascertain 
from  sonography.  .Most  often,  digital  radiographs  using 
computed  tomographic  pelvimetry  will  be  adequate  to 
document  flexion  of  the  fetal  head  (Chap.  11.  p.  292). 
but  if  not.  a  plain  61m  of  the  abdomen  will  suffice. 

Intravenous  Infusion  and  i-aboratory  Values.  An  mtra- 
venous  infusion  through  a  venous  catheter  is  begun  as 
soon  as  the  woman  amves  in  the  labor  suite.  Possible 
emergency  induction  of  anesthesia,  or  hemorrhage  &xim 
lacerations  or  from  utenne  atony  from  halogcnatcd  an- 
esthetics, are  but  two  of  many  reasons  that  may  require 
on  immediate  intravenous  access  route  that  can  be  used 
to  administer  medications  or  fluids,  including  blood. 

Fetal  Monitonng.  Guidelines  for  momtonng  the  tiigb- 
risk  fetus  arc  applied  as  discussed  in  Chapter  14  (p. 
}>"'> )  Thus,  the  fetal  heart  rate  is  recorded  at  least  every 
1 5  minutes.  We  prefer  continuous  electromc  raomtor- 
ing  of  fetal  heart  rate  and  uterine  contractions.  When 
membranes  are  ruptured,  the  risk  of  umbilical  cord  pro- 
lapse IS  appreciably  mcressed(aup.  20.  p.  498).  There- 
fore, a  vaginal  examination  should  be  done  following 
rupture  of  the  membranes  to  check  for  umbilical  cord 
prolapse.  Specul  anention  should  be  directed  to  the 
fetal  heart  rate  for  the  first  5  to  10  mmutes  following 
membrane  rupture,  to  ensure  that  there  has  not  been  an 
occult  cord  prolapse.  After  membrane  rupture,  interruil 
electromc  momtonng  of  fetal  heart  rate  and  utenne 
contracuons  is  preferable,  because  of  the  more  reliable 
mformauon  provided  by  these  techniques 

Recruitment  ot  Nursir^g  and  Medical  Personnel.  Addi- 
tional help  IS  required  for  managing  labor  and  delivery 
of  a  breech.  For  labor,  onc-on-one  nursmg  should  be 
maintained  due  to  the  nsk  of  umbilical  cord  prolapse  or 


'>cclusion.  and  the  phvsician  must  also  be  rcadijv 
able  should  there  be  an  emergency 


Route  ot  Deliver/.  Consideration  for  the  route 
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erv  IS  given  as  soon  as  possible  after  admission  n, 
choice  of  abdominal  or  vaginal  delivcn.'  is  based  m^ 
the  rvpc  of  breech,  flexion  of  the  head,  fetal  size.  qyj. 
of  utenne  contractions,  and  size  of  the  maternal  a^\^ 
The  indications  and  contraindications  for  vaginal  an 
cry  of  a  breech  arc  discussed  in  detail  in  Chapter  in 
p.  -499. 

Timing  ot  Dtllynry.  in  general,  preparations  for  brej^ 
extraction  should  be  irutiaied  when  the  buttocks  or  ff_ 
appear  at  the  vulva.  It  is  essential  that  the  delivery  iej_ 
include  ( I )  an  obstetncian  skilled  in  the  art  of  brctrh 
extracuon.  ( 2 )  an  assocute  to  assist  with  the  deliverr 
( 3 )  an  anesthesiologist  who  quicklv  can  mduce  ipp^ 
pnate  anesthesia  when  needed.  ( 4 )  an  individual  traineij 
to  resuscitate  the  infant  effccuvcty.  including  trachea 
iniubauon.  and  (5)  someone  to  provide  general  osjb. 
tance. 

Oelivery  is  easier  and.  in  turn,  pcnnatal  mortudur 
and  mortality  are  lower  when  the  breech  of  the  fetus  g 
allowed  to  deliver  spontaneously  to  the  umbiliou.  |( 
fetal  jeopardy  or  distress  develop  before  this  time.  how. 
ever,  a  decision  must  be  made  whether  to  perform  tou 
breech  extraction  or  cesarean  delivery.  For  a  favonb^ 
outcome  with  any  breech  delivery,  at  the  vctv  mu*. 
mum.  the  birth  canal  must  be  sufficientlv  large  to  alio* 
passage  of  the  fetus  without  trauma  Thus,  the  ccrm 
must  be  fully  dilated,  and  if  not.  then  a  cesarean  deliven 
nearly  always  is  the  more  appropnate  method  of  dein- 
cry  when  fetal  icopardy  develops. 

Extraction  ot  th»  Complttt  or  Incomplete  SrMcft. 
Ounng  total  extraction  of  a  complete  or  incomplea 
breech,  the  obstctncian's  hand  is  introduced  througi 
the  vagina  and  both  feet  of  the  fetus  arc  grasped  Tht 
ankles  arc  held  with  the  second  finger  lying  betwea 
them;  the  feet  are  brought  with  gentle  tracuon  throu^ 
the  vulva.  If  difficulty  is  eipencnccd  in  grasping  bo* 
feet,  first  one  foot  should  be  drawn  into  the  vagina  &■ 
not  ttirough  the  mtroitus:  and  then  the  other  foot  shouM 
be  advanced  in  a  similar  fashion  (  Fig.  25—1 ).  Now  bo* 
feet  arc  grasped  and  pulled  through  the  vulva  simuli* 
neously.  Unless  there  is  considerable  relaxation  of  tf 
penneum,  an  episiolomy  should  be  made.  The  cp*- 
otoray  IS  an  important  adjunct  to  any  rype  of  bft«* 
delivery.  A  mediolaicral  episiotoray  is  usually  prefeirrt 
with  a  term-sized  infant  because  it  fiimishes  gre** 
room  and  is  less  likely  to  extend  into  the  rectum 

As  the  legs  begin  to  emerge  ttirough  the  vulva.  cBf 
stwuld  be  wrapped  in  a  sienle  towel  to  obtain  a  nna" 
grasp,  for  the  vemix  cascosa  renders  them  slipperv  *• 
•  iifficult  to  hold.  .Many  obstemcians  prefer  the  towe*  ■ 
be  moistened.  Downward  gentle  traction  is  then  (^ 
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ng.  25-1'  SrMdi  enracooo  Traction  on  m«  Im«  tnd  anMa*. 


tmucd.  .\i  Lhc  Icgi  emerge,  successively  higher  portioru 
ire  grasped,  tint  the  ciives  ind  then  the  thighj  i  Fig. 
25-2)  VXlicn  the  breech  appears  it  the  \-ulva.  gentle 
traction  is  applied  until  the  hips  ire  delivered.  .\s  the 
buttocks  emerge,  the  back  of  the  infant  usuaUv  routes 
to  the  ajitenor  The  thumbs  of  the  operator  are  then 
placed  over  the  sacrum  and  the  lingers  over  the  hips, 
and  gentle  downuard  traction  is  continued  until  the 
costal  margins,  and  then  the  scapulas  become  visible 
(Fig.  25-}).  As  traction  is  exened  and  the  scapulas 
become  visible,  the  back  of  the  infant  tends  to  turn 
spontaneously  toward  the  side  of  the  mother  to  which  it 
was  ongirully  directed  ( Fig.  25— » )  If  turning  is  not 
spontaneous,  slight  roution  should  be  added  to  the  trac- 
tion, with  the  object  of  bringing  the  bisacromul  diam- 
eter of  the  fetus  into  the  anteroposterior  diameter  of  the 
pelvic  outlet. 

A  cardinal  rule  In  successful  brcecb  extraction 
is  to  employ  steady,  gende.  downward  tracdon  un- 
di  die  lower  halves  of  die  scapulas  arc  delivered 
outside  die  vulva,  making  no  aoempc  at  delivery  of 


^  **-!.  8r»«cn  extracJion.  Traction  on  in«  ihtgh*  A  mum.  moat 
^*  *  rnon  on*n  *oVi»a  ovm  in«  fetal  pans  lo  raouca  siipoaga 


••ma  aa  traction  n  aopMd. 


Rg.  25-3.  Braae*i  axtracoon  Extraction  o(  tha  IxxJy  Tha  hanos  *'« 
aooMd  ovaf,  txit  not  loova.  ffia  mt-snTt  oatvia.  Bouoon  is  noi  at- 
taoicxaa  until  ina  scapulas  ciaarty  ara  vis«M. 
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Fig.  25-4.  BrMcn  «»tr«ct)oo.  'n-m  scaoulas  ir«  ns»- 
bi«  and  IM«  OuOy  13  rouong. 


(he  shoulders  and  arms  until  one  axilla  becomes 
visible.  Fatiurc  to  foUow  inis  rule  frcqucntl>  wall  make 
in  otherwise  easy  procedure  difficult.  The  appearance 
of  one  ixiii2  undicatcs  ihat  the  tune  has  i.-nvrd  for 
deliver)'  of  the  shoulders.  Provided  the  arms  ire  lOaui- 
Uined  in  ficxion.  it  makes  little  difference  which  shoul 
dcr  IS  delivered  fim  Occasionally,  while  plans  ue  being 
msdc  to  deliver  one  shoulder,  the  •  ther  is  bom  spon- 
uuieousty. 

There  are  two  methods  for  debvcry  of  th»  stKxil- 
ders:  (  1 )  With  the  scapulas  visible,  the  trunJt  <s  routed 
in  such  a  way  that  the  anterior  shoulder  and  ann  appcar 
at  the  vuivi  and  can  easily  be  rclea.sed  ant'i  delivered 
iirst.  In  Figure  25—4.  the  operator  is  shown  roiaung  ii>e 
trunk  of  the  fetus  counterclockwise  to  deliver  the  nghc 
•ihoulder  and  anr.  The  body  of  the  fetus  is  then  rotated 
in  the  reverse  direction  to  deliver  the  othn  shouklcT 
ind  arm.  (2)  If  trunk  rucadon  was  ur-succcssfiii  the 
posterior  shoulder  must  be  delivered  ftrst.  The  feet  are 
grasped  in  cor  hand  and  cixawn  upward  over  the  inner 
ihjtih  of  the  modier  tcmruM  which  the  ventra-  surface  of 
ihc  fetus  IS  dlrecied.  In  this  inanr».T.  leverage  1$  exerted 
up-n  the  posicnor  sljould-rr.  which  siwles  t-ui  ever  the 
perineal  margin.  U3ualt>'  followed  by  tne  arm  and  haixi 
( Fig.  25-5).  Thea  by  deprrsjing  the  body  of  the  fetus 
ihe  anterior  shoulder  emerges  beneath  the  i-cbic  ircfa, 
vid  the  aim  and  hand  usually  tcUow  spontaneously  ( Tig. 
?5-6).  Therca/ter.  the  >>ack  tends  to  rotate  spon'ane- 
ousiv  in  the  direction  of  the  symphysis  If  upward  rota- 
'aon  fills  to  occur,  it  is  effected  bv  manual  roLirjOii  or  the 
oody.  Delivery  of  the  head  iciy  then  be  accorapliahed. 

UnforainaL-ty,  however,  the  process  is  aot  always 
so  simple,  and  it  is  soracoracs  necessary  6rs:  to  tiee  and 
deliver  the  arms.  These  maneuvers  are  much  less  fc-e- 
quendy  required  today   presumabiy  t'ctaiue  of  adher 


Hg.  23-<.  Br»»*  axatcoor..  \)v>nra  tncaor.  id  f^a 
potWKK  trtxAif.  Io«oa«0  Oy  tr««ng  n«  posano'  tr~ 
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Flf.  25-4.  Bntch  •xtracaon  OMv«<y  o(  lh«  amanor  ihouldar  Oy 
amnward  traction.  V>a  antanor  arm  itian  may  Da  Iraad  tt>a  aama 
•ay  13  iha  poaianor  am  in  Figura  25-6. 


subscqucnilv  Oic  irni  cin  be  delivered  is  described 
previously 

1/  the  arms  have  become  extended  over  ihe  head 
their  deliverv.  iJthough  more  difficult,  can  usually  be 
accomplished  bv  the  maneuvers  just  descnbed.  In  so 
doing,  panicular  care  must  be  taken  to  carry  the  opera- 
tor s  fingers  up  to  the  elbow  and  to  use  the  fingers  as  a 
splint,  for  if  the  operator's  fingers  are  merely  hooked  over 
the  fetal  arm.  the  humerus  or  clavicle  is  exposed  to  great 
danger  of  fracture  Infrequently,  one  or  both  fetal  arms  is 
found  around  the  back  of  the  neck  ( nuchal  arm ).  and 
delivery  is  still  more  difficult  If  the  nuchal  arm  cannot  be 
freed  in  the  manner  descnbcd,  cxcracuon  may  be  facil- 
itated by  rotating  the  ferns  through  half  a  circle  m  such 
a  dirccuon  that  the  fricuon  cxcned  by  the  birth  canal  wiU 
serve  to  draw  the  elbow  toward  the  face.  Should  rotation 
of  the  fetus  fail  to  free  the  nuchal  arm.  it  may  be  necessarv 
to  push  the  fetus  upward  in  an  anempt  to  release  it.  If  the 
rotation  is  still  unsuccessAiL  the  nuchal  arm  is  often 
forcibly  extracted  by  hooking  a  finger  over  it.  In  this 
event,  fracture  of  the  hiiraeru5  or  clavicle  is  verv  com- 
moa  Fortunately,  good  union  almost  always  follows  ap- 
propriate treatment.  Because  of  these  frrquently  less  than 
optimal  outcomes  assocuted  with  nuchal  arms.  Shcrer 
and  associates  ( 1 989 )  recommend  radiological  studies  to 
identify,  when  possible,  the  presence  of  a  nuchai  arm 
dunng  the  first  stage  of  labor.  They  recommend  cesarean 
delivery  if  a  nuchal  arm  is  identified 

After  the  shoulders  are  bom.  the  head  usually  im. 
cupies  an  oblique  diameter  of  the  pelvis  with  the  thin 
directed  posteriorly.  The  fetal  head  then  may  be  i-x 
tracted  with  forceps,  as  described  later  in  the  chapter 
or  by  ;he  Mauriceau  nuin«ut«r  ( Fig.  25-") 


cncc  to  the  principle  of  continuing  traction  without 
utcnuon  to  the  shoulders  until  an  axilla  becomes  visi- 
ble. Anempts  to  free  the  arms  immedlaicly  after  the 
costal  margins  emerge  should  be  avoided. 

There  is  more  space  available  in  the  posterior  and 
Utcral  segments  of  tbe  normal  pelvis  than  clscwtierc. 
ihercforc.  m  difficult  cases,  the  posterior  arm  should  be 
freed  firsL  Because  tbe  corresponding  axilla  already  is 
nsible.  upward  tractloa  upon  the  feet  is  continued,  and 
two  fingers  of  the  obstetrician's  other  hand  are  passed 
ilong  the  humerus  until  the  elbow  is  reached  ( Fig.  25—5. 
'"set )  The  fingers  are  now  used  to  splint  the  arm.  which 
IS  swept  downward  and  delivered  through  the  vulvi  To 
<lelivcr  the  anterior  arm.  depression  of  the  body  of  the 
"ifant  IS  sometimes  all  that  is  required  to  allow  the 
wtenor  arm  to  slip  out  spontaneously  In  other  in- 
stances, the  anterior  arm  can  be  swept  down  over  the 
""Ofax  using  two  fingers  as  a  splint.  Occasionally,  how- 
""  the  body  must  be  held  with  the  operators  thumbs 
over  the  scapulas  and  rotated  to  bring  the  undelivered 
*'>ouldeT  near  the  closest  sacrosciatic  notch.  The  legs 
'"*"  are  earned  upward  to  bring  the  ventral  surface  of 
"ne  infant  to  the  opposite  mncr  thigh  of  the  mother. 


Mmrlceau  Maaetnvr 

The  operator's  index  and  middle  finger  of  one  hand 
arc  applied  over  the  maxilla,  to  flex  the  head,  wiiilc 
the  fetal  body  rests  upon  the  palm  of  the  hand  and 
forearm.  The  forearm  is  itnddled  by  the  fetal  lc«s. 
Two  fingers  of  the  operator's  other  hand  then  ur 
hooked  over  the  fetal  neck,  and  grasping  the  shoul 
ders.  downward  traction  is  applied  until  the  subix 
cipiiai  region  ippcars  under  the  wmphvsu  Gcnilc 
suprapubic  prttsurw  sunultaneousty  applied  bv  in 
usisunt  helps  keep  the  head  flexed.  The  bodv  oi  ihr 
fetus  then  is  elevated  tonord  the  iroxhcr  s  >t»ky 
men.  and  the  mouth,  noae.  brow,  and  cvmtuaUv  ihc 
occiput  tiueige  successively  over  the  pennrum 
Ctntit  traction  should  be  exened  by  the  hnfwn 
over  the  shoulders.  At  the  same  tunc,  appropruir 
suprapubic  pressure  applied  by  an  assistant  i> 
shown  in  Figure  25-"'.  is  hclpAil  in  deUvcrv  ol  the 
head. 

This  maneuver  was  first  practiced  by  Maunccau  (  I  " .'  l  i 
but  for  some  reason  fell  into  disfavor  .Much  later  •vtvcIIk 
(  18'76)  described  a  similar  procedure  but  rare)*  mjiic 
use  of  it  because  he  preferred  forceps.  Veit  (  I'Xi"  >  ri 
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Flq.  25-7.  Oelivery  o*  attercominq  head  using 
ma  Mauncsau  maneuver  No(e  mat  as  me  le- 
lai  need  la  Ming  delivered.  lleiKxi  ol  Itie  neao 
iS  mamiained  Oy  supraouoic  o'essure  oro- 
vided  Oy  an  assulant  and  simuruneouily  Oy 
pressure  on  me  maxilla  {irsat)  Oy  trie  opvriior 
as  tracoon  is  appiiad. 


(iirectcd  attention  (o  the  Maunccau  maneuver,  and  in 
Germany  the  procedure  frequently  is  named  after  Veit. 
The  most  accurate  desigiution.  however,  is  the 
.Mauriccau-Smetlie-Veit  maneuver 

Pra^e  Maneuver 

Raxdv.  the  back  of  the  fetus  fails  (o  rotate  lo  the 
inienor  VHicn  this  occurs.  roiaQon  of  the  back  to  the 
inicnor  may  be  achicvetl  by  usuig  stronger  iraciion 
on  the  fetal  Ic^.  If  the  back  siill  rcmauu  posienortv. 
extraction  may  be  accomplished  using  the  .Mau- 
nccau  maneuver  and  delivering  the  fettis  back  down. 
1/  this  15  impossible,  ilic  fetus  still  mav  l)e  deUverrd 
using  the  modt/ied  Pragu*  man^uvrr.  This  maneu- 
ver was  recommended  bv  Kj  wisch  ( 1 846 ).  who  prac- 
ticed in  Prague  The  maneuver  had  been  descnbcd  in 
London  as  carlv  as  l-?4  by  Pugb.  The  mcxlificd  ma- 
neuver as  practiced  today  consists  of  rwo  Angers  of 
one  hand  grasping  the  stxHildcrs  of  the  tack -down 
fetus,  from  below,  wtulc  the  other  hand  draws  the 
feet  up  over  the  abdomen  of  the  mother  ( Fig.  25-8 ) 
.\lihough  the  ongusd  Prague  maitcuver  was  em- 
ployed in  cases  in  which  the  fetal  back  was  directed 
upward,  this  is  not  rccomraendcd. 

Bracht  Maneuver 

In  this  maneuver,  ihe  breech  is  allowed  to  deliver 
spontaneously  to  the  umbilicus.  The  fetal  body  then 
IS  held,  but  not  pressed,  against  the  maternal  sym- 
physis. This  force  is  meant  to  be  the  equivalent  of 
gravirv  ( Bracht.  1956)  The  suspension  of  the  fetus 
in  this  posiuon.  coupled  with  the  cllccis  of  utcnne 
contractions  and  moderate  suprapubic  pressure  by 
in  assistant,  often  results  in  a  spontanrous  dellvrry. 
Plenial  and  Stone  (  1953)  reviewed  this  maneuver 
in  detail.  Despite  its  populanty  in  Europe,  there  is 
no  pr<x>f  that  its  use  is  associated  with  better  long- 


term  neurological  outcomes  (  Krausc  and  assocuies 
1991) 

Extraction  of  Frank  Bn«ch.  m  times,  extraction  m , 
frank  breech  may  be  accomplished  bv  moderate  tratuon 
excncd  by  a  dngcr  in  each  groin  and  faciliutcd  by  i 
generous  episiotomy  (Fig.  25-9).  If  moderate  traction 
dtjcs  not  effect  dehverv  of  the  breech,  and  cesarean  is  na 
used,  vaginal  delivery  can  be  accomplished  onlv  b, 
breecb  decomposition  This  prtxrcdure  involves  mtrj 
utcnne  maiupulation  to  convert  ifie  frank  breech  into  i 
footling  breech.  The  prtxedurc  is  accomplished  morr 
readily  if  the  membranes  have  ruptured  rccentiv  but  n 
becomes  e.xtrcinelv  difficult  if  considerable  tune  tuj 
elapsed  after  the  escape  of  ammoruc  fluid.  In  such  ciso. 
the  uterus  may  have  become  tightfv  contracted  over  iftt 
fetus. 


Flfl.  2S-».  D*v«fy  o(  me  aneroomiog  rieed  using  ir«  """^ 
Prague  marmjy^  rwcMsiUioO  Dy  laiKire  ol  tne  teiai  injr«  ic  t?* 
arrteoooy 
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2S-9.  Extraction  ol  a  trank  Orsecti  usmg  fingers  m  grans. 


I>(iurd  Maneuver 

In  manv  cases,  (he  PInam  maneuver  ( Pinard.  1 889 ) 
wis  in  bnngmg  (he  (ctal  feet  wichin  reach  of  (he 
opcnior  In  (his  maneuver,  two  bngcrs  are  earned 
jp  aJong  one  cxtrcmitv  to  (he  knee  (o  push  i(  away 
from  the  midline.  Spon(aneous  dcxion  usuaily  fol- 
lovs.  ^d  the  foot  of  (he  fetus  is  felt  to  unpingc 
upon  the  back  of  the  hand  The  fetal  foot  then  may 
be  grasped  and  brought  down  (Fig.  25-10)  As  soon 
IS  (he  bu((c>cks  arc  bom.  brM  one  leg  and  then  (he 
other  15  drawn  ou(  and  extraction  is  accomplished 
is  descnbed  under  'Ex(racuon  of  (he  Complete  or 
Incomplete  Breech"  earlier  m  (he  chapter. 

Forctpa  to  AttBtiXmlng  H«m).  Piper  forceps  (Figs.' 
JS-l  1  to  25-1?)  may  be  applied  when  the  Maiinceau 
maneuver  cannot  be  accomplished  easily,  or  they  may 
fic  applied  clecuvely  and  used  insccsd  erf  the  Maunceau 
maneuver  The  blades  of  the  forceps  should  not  be  ap- 
plied to  the  aftercoming  head  until  it  has  been  brought 
into  (he  pelvis  by  gentle  traction,  combined  with  supra- 


Flg.  25-tO.  Pinard  man«uv«r.  which  is  somMtnas  usad  m  a  casa  of 
a  frantt  braacn  prasamation  lo  oaiivar  a  loot  mio  th«  vagina. 


pubic  pressure,  and  is  engaged  (Fig.  25-16).  As  shown 
in  Figure  25-17  suspension  of  the  body  of  the  fetus  in 
a  towel  keeps  the  arms  out  of  the  way  and  prevents 
excessive  abduction  of  the  trunk. 


Entrapment  of  tti»  Aftercoming  Heed,  loccasionallv  J 
especially  with  small  preterm  fetuses,  the  incompletetv 
dilated  cervix  will  not  allow  delivery  of  the  aftercoming 
head.  Prompt  acuon  is  necessary  if  a  living  in/ant  is  to  be 
delivereti  With  gentle  tracuon  on  the  fetal  body,  the 
cervix,  at  times,  may  be  manually  slipped  over  the  oc- 
ciput, or  the  Bracht  maneuver  may  be  tried.  If  these 
acuons  are  not  rapidly  succcssAiL  Duhrssen  inciSKxa 
can  be  made  m  the  cerviz.  This  is  one  of  the  few  indi- 
cauons  for  Duhrssen  incisions  in  modem  obstetrics  ( see 
Chap.  24.  p.  573 ). 


F)Q.  2S-11.  Piof  lorcapa. 


21-191     95-4 
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Rg.  25-12.  Position  o(  mfint  with  head  m  p«M«  pntx  lo  ippucaoon 
ot  Pipar  lorcaps. 


'Abdominal  Rescue' 

Iffy  and  coUogues  ( 1986)  dcscnbed  ilxlomiiul 
rescue  for  a  20?O-g  firs  twin  wtiose  (uUy  deflcxol 
head  was  entrapped  after  the  irmi  had  been  deU»- 
ered.  An  emergency  classical  cesarean  deUvery  re- 
sulted in  an  Apgar  V7  intuit  who  remained 
ncurolopcally  normal  despjte  a  small  subarachnoid 
hemorrhage  detected  by  a  computed  tomographic 
scan.  Sandberg  ( 1988)  has  co€\firmed  thai  replace- 
ment ot  U>e  fetus  higher  uuo  the  va^na  and  uterus. 
foUowed  by  cesarean  delivery,  can  be  used  success 
fully  to  rescue  entrapped  breeches  thai  canooc  be 
delivered  vaguially. 


Hg.  2S-14.  Introduction  ot  ngm  biada.  comptatmg 


ng.  23-1  J.  UiUuducBon  o»  !•«  tHaif  lo  !•«  jkJ«  o( 


Fig.  25-11.  Forcae*  locfcad  and  iracoon 
noaa  •ma<9ng  ovw  oanoaun. 


tPQiurl-  cJim.  <"<** 
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nj.  25-t<.  A.  Ploar  Kyvtpi  tooMO  B  r«* 
ifttroomng  hawl.  Th«  hud  nM  anrnd  r« 
saTi'ia  ind  tomxa  ntv*  iiaan  icr«»ii  <••■ 
Cijs.  25-1 1  »  25-151.  9.  Forc»«  c— »woi 
.y  ■ftwccxnng  oto.  NoM  ffw  ObacKr  « 


*r.-i'j^tlm  *r-'  An«r*h-*tls  for  iMtor  ami  Otilv^fy. 

Coat'jiuous  epidural  analgnu  (see  Oup.  !6.  p.  4}7) 
fuj  been  idvocated  bv  st>mc  is  ideal  for  women  in  labor 
with  a  breech  prcscnuuort  According  to  Cra*"fofd  and 
*'.ivtr  ( 1982)  such  i.  block  provides  some  protection 
fo"  ihe  fetal  head  during  the  second  stage  of  labOk  as 
^''M  IS  c^unng  ljct•^"-^^•  by  abolishing  ihe  bearing-dowTi 
'r3a  ind  by  inducing  pelvic  muscle  relaxaaon.  Connno 
"'tl  colicagurs  i  198t>)  review  xl  the  outcomes  of  i7l 
normally  fonred  smgleton  biecch  feti;scs  deUvei-et"  vag- 
"lilry  About  25  percent  of  these  women  had  betf.  siven 
continuous  epidural  analgesia,  but  it  »-as  mute  worri- 


V  rat  that  oxytocir  augmentation  was  necessarr  to  ei 
feet  deliver,  in  half  of  theiu.  AJtliougb  6rst-5ta(pc  Ij«»« 
was  not  longer  than  in  a  control  group  not  g>»r«  rv» 
dunj  aiuigcsia.  the  sccom^  stage  was  prolonged  \<^n* 
candy  in  wcmcn  wtvose  fetuses  weighed  .nort  tiurj 
2500  g  In  tict.  It  wa?  doubled  if  tlie  fetus  weighed  ft^ax 
ihaii  3500  g.  There  was  one  neonaial  death  irom  trwn^ 
tru:  followed  full  breech  cxtracuon  for  i  prcUp^cii  :^^4 
under  cp.curJ  iniisesu.  Chacia  and  asjociaiei  i  1  *^' .-  > 
observed  sumlar  outcorjcs  but  also  aoted  an  i»*cn»«-vJ 
incidence  of  cesarean  delivery.  For  the  above  rraorv* 
wc  aie  reluctant  to  recommend  coanruc-ui  rim^^i 


^W  vf    ,,p.  R..  rn  t  wesTETiCiC'j 
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ng.  zS-17.  Managameni  o(  fetal  «m»  m  breaOi 
antra  :aan. 


iiulgesia  for  these  women. 

k  i  wise  to  illow  the  *^reech  to  deliver  sponuiie 
ouslv  to  the  umbtJicus.  .\naigesLa  for  episiocomy  and 
intra-,  agriil  manipulauoru  that  are  needed  for  breech 
cxtrac.ioii  can  usually  be  accomplished  with  pudendal 
block  ind  local  iniiltration  of  the  pcnnetun  (see  Qup. 
16.  p    <M  )   Nitrous  oxide  plus  orvgcn  inhalation  prt> 
vidcs  urther  relief  from  pain.  If  general  ancsthesu  is 
desir;'!  it  can  be  induced  quickly  with  thiopental  plus  a'  °\ 
muscV  iclaxant  and  maintained  with  tutrous  oxide.  An-  \ 
esthesij  for  decomposition  and  extraction  must  provide  / 
sut&ci-n:  relaxation  to  allow  intrauterine  manipulations.  / 
.\ithc.ugh  successful  decomposition  has  been  accom- 
plished using  epidural.  raiKlal.  or  spinal  analgesia,  in-  \ 
creascJ  jtcnne  tone  may  render  the  operation  more  j 
difficji:  Lnder  such  conditions,  one  of  the  halogeivucd  j 
incstJ-if  ;ic  agents  may  be  used  to  relax  the  uterus,  as  \ 
weii  is  provide  analgesia.  The  safeguards  cued  fb«  the   I 
i.'<  ot  :*-•  ..e  agep^  in  Chapter   16  -'p.  427)  must  be  I 
iblio^vrd  y 

PrognotI*.  '* ith  complicated  breech  deliveries,  there* 
arc  '"Vtry^'i  fna:cmal  risks.  Manual  manipulations 
within  'he  birth  canal  tncmv;  thi^  ^<lf  nf  marrmil  m- 
'^ClSt-  IjiiJauteniie  maneuvers,  cspeciaUy  with 
Lhinn-Gout  lower  utcnnc  segment,  or  delivery  of  the| 
ificrco.'ning  head  through  an  incompletely  dilated  cer- 
vix, m;^  cause  rupture  of  the  uterus,  lacerations  of  the 
ccnix    ar  both.  Such  maruputauotis  also  may  lead  to .' 


extensions  of  the  qjisiotomy  an^  deep  per:i.rai  ttan 
Anesihesu  suiE<.:iein  v)  induce  appreciable  iiicnne  rt 
laxauon  miv  cau.ie  i  •  .nne  aiory  ind.  in  rc:-i  j.'ostpjf 
turn  hcicorrhage  Even  sc,  the  prognosis,  in  ^e-icral,  for 
e/j*  mother  wtKwe  fetus  l<  delivrred  by  brec.1  exaic 
CiOcfV)roBa5|^  i-<  .^omewtut  bettcf  'jian  with  •;cssreaa 
I.  debvcry. 

For  the  fetia.  the  ouUcok  is  'rss  favorabic  ^nd  it  a 
more  seno-j  the  higher  the  presciitjig  parr  <s  s.r..?;e<J  a 
the  beguinuig  of  the  bree>:h  cxtia.i.oa  Ir.  adJiuon  to 
the  increased  risk  of  tcmonal  tears  and  ir.aii'.rebni 
hemorrhage,  wturh  art  j.hercnt  in  breech  di'!i"-rv,  ihf 
perinatal  mortaliry  rite  is  uicrcascd  by  the  grr.  trr  orotv 
ability  of  other  trauma  duniig  cxt:action.  ^T^rui  jicoin 
plete  breech  prer-cnations  prjt»;»r  of  the  •..•.Ti<ilicjl 
cord  PS  Tiuch  rjort  comn:on  &un  in  vertex  ,>ic^aiu 
lions,  and  this  complication  furttiet  worsens  t>i  oro^ 
iiiTS's  for  the  i  iwn. 

An  adverse  outcome  for  a  brec-cf'  vagina!  d.. ;.  .crv  i5 
not  umvcrsallv  eiipectcd.  In  fact  Croughiii  \!u-uian« 
and  assooat'TS  ('Wf')  rcportef*  i.,is.  vagmall.  torn  in 
fants  were  not  at  increajrxi  nsk  .'or  id\'er3C  ot:  omo 
related  to  (leac  tniiraa.  !ieotu:iil  seizure,  vi-rrtral 
palsv.  .TicnLai  rrtirdauon,  or  spasticity  Cju-i- '.wi  ukJ 
colleague?  (  1990)  reported  no  prrrutal  <)■.•;>  .!P-t  •-W 
ferciKCS  for  Ap^-  scorci.  nospiul  vjy.  nett.ii!  cotr 
plicjuons,  and  cord  biood  gases  berween  .ginallv 
deiivcred  fnrJd.  breeches  and  thf'«  aclivcrcd  l^•  .'^»»' 
ean  secuoa  In  this  projpeojve  stucv.  all  >-jg;  ■>'  >'•-■''* 
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^  were  in  women  with  in  jdcquatc  pelvis 
vufnented  bv  computed  tomographic  pelvimetn' 
juifui  Jcliverics  were  restricted  to  women  w  ith  rrank 
r,rercch  Ictuses  estimated  to  weigh  between  JOOO  and 
\^J^j  g  christian  and  Bradv  (  1991  ).  however  reported 
[cr  ihat  there  were  differences  in  cord  acidbasc  srud- 
between  fetuses  born  vagjnaJIv  as  a  breech  versus  a 
,tncx  presentation  Speciftcallv  breech  presenting  vag- 
naUv  bom  in/ants.  on  the  average,  had  a  lower  cord 
tjlood  pH  »nd  higher  Pco,  than  cephalic  presenting  in- 
fants delivered  vaginaJJv  Hommel  and  associates  (  1989) 
reported  no  differences  in  the  incidence  of  metabolic 
jj-ijemu  between  vaguullv  and  alxlominallv  delivered 
breeches:  however,  the  incidence  of  mixed  rcspiratorv- 
mctabolic  acidemu  and  pure  respiratorv  acidemia  were 
increased  significandy  in  vaginally  delivered  breech  in- 
fjnu.  These  observations  emphasize  the  importance  of 
measuring  both  umbilical  cord  gases  as  well  as  pH  be- 
,  lusc  i(  is  likely  that  only  metabolic  acidemia  of  pro- 
longed duration  is  associated  with  poor  neurological 
jutcoraes  (see  Chap.  17,  p.  4-t6). 

Fracture  of  the  humerus  and  clavicle  cannot  alwavs 
be  avoided,  and  fracture  of  the  femur  may  be  sustained 
dunng  difficult  frank  breech  extractions.  Such  fractures 
ire  assocuied  with  both  vaginal  and  cesarean  delivenes 
I  Vasa  and  Kiin.  1990).  Hematomas  of  the  sternocleido- 
mastoid muscles  occasionally  develop  after  delivery, 
though  they  usually  disappear  spontaneously  .More  sc- 
nous  problems,  however,  may  follow  separation  of  the 
cpiph>'V3  of  the  scapula,  humerus,  or  femur.  There  is 
no  evidence  that  the  incidence  of  congerutal  hip  dis- 
locauons  is  increased  by  vaginal  delivery  of  a  breech 
(Clausen  and  Nielsen.  1988).  but  minor  hip  abnormali- 
iies  (best  detected  by  sonography)  mav  be  more  com- 
mon in  vaginally  delivered  breech  neonates  ( Dom. 
1990:  Walter  and  colleagues.  1992 ).  Paralysis  of  the  arm 
mav  follow  pressure  upon  the  brachial  plexus  by  the 
Sngers  in  exerting  traction,  but  more  frequently,  it  is 
caused  by  overstretching  the  neck  while  frecmg  the 
irms.  Mlien  the  fetus  is  extracted  forcibly  through  a 
contracted  pelvis,  spoon-shaped  depressions  or  actual- 


rracrures  of  the  skull  mav  result  OccasionaJIv  c\en  ihe 
fetal  neck  mav  be  broken  when  great  torcc  is  emploved 
Perinatal  morbidirv  and  mortajirv  ore  considered  in 
greater  detail  in  Chapter  JO  Finallv  testicular  iniun  in 
some  cues  severe  enough  to  result  in  anorchia.  mav 
occur  following  vaginal  deliverv  i  Tiwarv    1989) 


Version 

Version,  or  turning,  is  an  operation  in  which  the  presen- 
tauon  of  the  fetus  is  altered  anihciallv.  either  substituting 
one  pole  of  a  longitudinal  presentation  for  the  other,  or 
converting  an  oblique  or  transverse  lie  into  a  longitudinal 
presentation.  According  to  whether  the  head  or  breech 
IS  made  the  presenting  pan.  the  operation  is  designated 

■  cephalic  or  podalic  versioa  respccuvcly  It  is  also  named 
according  to  the  method  by  which  it  is  accomplished. 
Thus,  in  kxlemai  vemon,)it\e  marupulations  art  per- 
formed  exclusively  through  the  abdominal  wall:  w  hilt  in 

i^inlemai  ferno/Qthe  entire  hand  is  introduced  into  the 
utenne  cavity. 


Extamsl  Omphalic  Vanlon.  The  obiect  oi  this  pnx-c 
dure  IS  to  convert  a  less  favorable  presentation  mm  a 
vertex.  The  problems  ttut  have  persisted  until  recently 
have  not  been  whether  an  external  cephalic  >crMon 
could  be  accomplished  and  bv  what  technique  but 
rather,  wliether  the  procedure  was  neccssarv  njJc  jnU 
cost  effective.  With  respect  to  the  ftrst  qucMion  >i  jp- 
pcars  from  the  results  of  randomized  controlled  ^luOll.-^ 
shown  in  Table  25-1  that  if  version  is  not  ptrtufmcd 
approximately  80  percent  of  noncephalic  prcM.nijiitinN 
diagnosed  in  the  late  third  tnmesier  still  will  ht-  pn-x  ni 
at  delivcry  This  is  compared  only  with  JO  pcriini  ■>» 
those  who  underwent  a  successful  version  <  i^ori  jn 
delivery  rates  in  untreated  women  arc  more  than  (■>»  «.  r 
the  rate  in  those  women  in  whom  a  version  man  pir 
formed  (32  versus  15  percent). 

The  safety  of  external  cephalic  version  «iih  irni 
without  tocolytic  agents  remains  a  controvcrMaJ  area 


TABLE  2S-I.  RANOOMZEO  STUDIES  TO  DETERMINE  EFFECT  OF  CEPHALIC  VERSION  ON  NONCEPNAUC  BIRTMS  AND 
CESAREAN  OEUVERIES 


Noncapftallc  M  0*tlv«ry 


CMir»«n  0*llv«nr 


Study 


Trmnd 

Contni 

Ho. 

(%) 

NO. 

m) 

4  25 

02) 

•9/23 

183) 

■  30 

l3) 

2*130 

671 

17^1 

.55) 

29.34 

laS) 

39/89 

(*4) 

67/90 

(74) 

18/103 

(18) 

87/105 

(63) 

8a/378 

(30) 

222282 

(79) 

(%) 


Ha. 


■  irOc«-!ien  aoc  coiiesguoj  r  9€  1 ) 
-utm^yr  1  ■  9a3) 

S"X«J  ino  4MCX3«1«  I  ;  9«4| 

"in  Vm>«o  «na  a>-wcirt»f»  ( 1 989) 
^**>Kmaa  ana  co««txxitof»  ( 1 9S1 ) 
Total* 


8.89 
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zy 

■390 
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Atcordmg  to  their  suncv.  .vmon  ind  Sibai  (  1988)  re 
poncd  [hat  extcnuJ  version  is  ctiought  bv  che  maionrv 
of  maiernai-feud  medicine  spcciaJiscs  to  be  a  frequently 
successful  tecfinique  that  is  associated  with  little  mor- 
bidirv-  (see  Chap  20.  p  ^9■')  Advocates  believe  that 
e.xtemaj  version  should  be  attempted  in  most  nonccph- 
aJic  presentations  to  avoid  maternal  risks  of  cesarean 
delivery  and  perinatal  morbidity  and  mortality  associ- 
ated with  vaginal  delivery  ( Hofrncvr.  1991)  Results 
published  to  date  support  this  conclusion,  but  the  ob- 
served risks  to  this  elective  procedure  include,  and  are 
not  limited  to.  maternal  morulirv.  placental  abrviptioa 
uterine  rupture,  fcto-matcmal  hemorrhage,  isoimmuni- 
zation, preterm  labor,  fetal  distress  necessitating  emer- 
gency cesarean  delivery,  and  fetal  demise  ( see  Chap.  20. 
p  498). 

Because  of  the  fear  of  utcnnc  rupture,  women  who 
had  undergone  cesarean  delivery  were  excluded  from 
most  external  cephalic  version  protocols.  Ramm  and 
co-workers  ( 1 99 1 )  reported  no  senous  maternal  or  fetal 
complications  associated  with  such  anempts  in  women 
with  previous  low  transverse  utenne  incisions.  They 
were  successful  in  82  percent  of  56  pauents  At  present, 
we  are  not  pcrformmg  external  cephalic  versions  in 
women  who  tuve  had  previous  uterine  incisions. 

The  cost  eflFcctiveness  of  external  cephalic  version 
has  not  been  established.  Hanss  ( 1990)  reported  that 
successful  version  represented  less  than  0  5  percent  of 
all  delivcr.es.  and  less  than  10  percent  of  breech  deliv- 
eries m  tus  own  institution  in  1988.  In  a  study  from  the 
.Netherlands,  van  de  Pavert  and  colleagues  (1990) 
reached  a  similar  conclusion.  Specifically,  they  con- 
cluded that  the  "benefits  of  external  version  at  term  may 
not  apply  to  populauons  with  a  low  cesarean  rate,  unless 
versions  are  earned  out  with  maximum  efficiency." 

Hofriieyr  (1991).  m  a  thoughtful  commentary, 
makes  a  persuasive  argument  for  universal  external  ver- 
sion. Using  the  data  summarized  in  Table  25—  I .  he  main- 
tains that  if  external  versioo  were  ancmptcd  in  2 
percent  of  the  "750,000  pregnancies  delivered  in  the 
L'mted  Kingdom  each  year,  the  number  of  breech  binhs 
would  be  decreased  each  year  by  5 100.  and  the  number 
of  cesarean  deliveries  would  be  decreased  by  2100. 
Such  a  goal  docs  ikx  appear  to  be  impossible  m  the 
United  Sutes.  .Morrison  and  co-workers  (  1986)  at- 
tempted external  cephalic  version  in  2.3  percent  of 
pregnancies  cared  for  at  the  University  of  Mississippi 
Medical  Center  between  1982  and  1984  Compared 
with  the  preceding  3  years  at  their  insututioa  they 
decreased  breech  deliveries  from  1 .8  to  II  percent  and 
cesarean  dclivcnes  performed  for  breeches  from  2  8  to 
1  6  percent 

Indications.  If  a  breech  or  shoulder  prescnuuon  ( trans- 
verse lie )  is  diagnosed  in  the  last  weeks  of  pregnancy,  its 
conversion  to  a  vertex  may  be  anempted  bv  external 
maneuvers,  provided  there  is  no  marked  disproportion 


ind 


bccueen  the  size  of  the  tcrus  and  tfie  pelvis  ind  or 
vided  there  is  no  placenta  previa.  If  the  lenjs  lies  inn 
vcrscly  a  change  of  presentation  is  the  only  aiternativ 
to  cesarean  delivery  tor  a  viable  fetus  ( Hanlon 
colleagues.  1990) 

Accordmg  to  Fornjtuto  and  colleagues  (  1988)  c, 
temal  cephalic  version  using  tocolvsis  is  more  likelv  to  be 
successful  if  (  I  )  the  presenting  part  has  not  descended 
into  the  pelvis.  (  2 )  there  is  a  normal  amount  of  amnjocur 
fluid.  (  3 )  the  fetal  back  is  not  positioned  posteriorly  and 
( -I )  the  woman  is  not  obese  .\fter  controlling  for  otJier 
variables,  the  first  two  factors  listed  had  an  independent 
effect  on  the  success  of  the  version.  Hellstrom  and  co). 
leagues  (  1990)  reported  their  results  from  a  similar 
study,  and  they  identified  only  3  of  16  significant  vanablej 
to  be  assocuied  with  successful  external  cephalic  ver. 
sion.  The  most  important  factor  was  panrv.  followed  bv 
fetal  prcsenution  and  the  amount  of  amnionic  fluid  Ther 
found  that  a  version  appears  to  be  more  successful  m  i 
parous  woman  who  has  an  unengaged  fetus  surrouivled 
by  a  normal  amount  of  amnioruc  fluid. 

Technique.  Cephalic  version  is  performed  sdetv  b^ 
external  manipulations  (Fig  25-18).  .Most  invrs^ 
ton  recommend  that  utenne  relaxation  be  csuMtihcd 
with  a  tocolytic  agent  Prcsenution  and  position  irf  ihc 
fetus  arc  ascertained  carefully  and  documenird  bv 
sonography,  because  Leopold  maneuvers  are  \r»  per 
cise  in  breech  presentations  (Thorp  and  co*ort«\ 
1 99 1 ).  Each  hand  then  gra.'«ps  one  of  the  fetal  pots 
The  pole  that  is  to  be  converted  into  the  prtmiuai 
part  then  is  gently  stroked  toward  the  [JcIvk  mia 
while  the  other  is  moved  in  the  opposite  dirrrtxm 
This  procedure  should  always  be  performed  "ndl  *t- 
quent  fetal  hean  rate  monitoring  before,  dtmnn  mA 
after  the  procedure.  Version  probably  is  br«  a- 
tcmpted  in  a  labor  and  delivery  urut  or  cloar  b*  • 
that  rapid  cesarean  delivery  can  be  accc 
should  fetal  distress  develop.  After  succesriul 
the  fetus  tends  to  return  to  the  original  posiuoB  «■*» 
the  presenting  part  is  fixed  in  the  pelvis  Dunn«  t^a 
however,  the  head  mav  be  pressed  into  the  pctnt  • 
let  and  held  firmly  until  it  becomes  6xed  umfcr  *r 
inifluence  of  utenne  contractions. 

While  most  (  Hofrneyr.  1983:  .Mahomed,  l-^l  ^« 
Dotsten  and  co-workers.  1981.  1982)  recommmd  m 
colysis  for  external  versions,  not  all  agree  ii\M  *»  • 
necessary  (Scaling  1988)  Robertson  and  mm».-mn 
(1987)  reported  that  ntodnne  tocofvsis  a«d  «*  • 
prove  their  success  Similarly.  Tan  and  >.L*nw^ 
(  1989),  in  a  pnjspcctivr  randomized  ir:aJ.  k-«<^  •• 
saibutajDol  did  not  unprovc  their  succt->s  rax 

Because  such  mampuUtions  mav  cause  hr»^i*» 
nal  bleedmg.  anti-D  immune  globulin  prn*«««» 
should  be  given  to  all  D  negauve  women  in  •*•  <* 
temal  cephalic  version  is  attempted  ( see  (  fup  .'"  ' 
498  and  Chap.  44.  p    1003). 
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Fig.  2»-1t.  ExMmal  cac^alK  vvraion. 


InttrriMl  Podallc  Vtrslon.  This  maneuver  consists  of 
[iie  otisictncian  turning  the  fetus  by  insemng  a  hand 
into  the  utcrvnc  caviry.  seizing  one  or  both  feet,  and 
drawing  them  through  the  cervut  while  pushing  trans- 
jbdominaiiv  the  upper  portion  of  the  fetal  bcxly  in  the 
opposite  direction.  The  operation  is  followed  by  breech 
ottracuon.'  Despite  numerous  anempts  to  defend  or 
condemn  this  procedure,  there  is  presently  insufficient 
evidcnccXP  document  its  saferY.(Drcw  and  associates. 
1991 )  There  is.  however,  a  Targe  amount  of  anecdotal 
information  to  support  claims  that  the  procedure  may 
be  assocuted  with  an  increased  fetal-neonatal  nsk  of 
irauma  and  future  neurological  damage. 

Indications.  There  are  very  few.  if  any,  indications  for 
iniemaJ  podalic  version  other  than  for  delivery  of  a 
second  rwin.  The  technique  for  delivering  a  second  twin 
IS  descnbed  in  Chapter  59  (p.  911  X  The  possibility  of 
scnous  trauma  to  the  fetus  and  mother  during  internal 
podalic  version  of  a  cephalic  presentation  is  apparent,  as 
illustntcd  in  Figures  3^20  and  39-21  (pp.  912,  913). 
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The  Chairman.  Thank  you,  Dr.  Smith. 

Dr.  Campbell,  we  will  turn  to  you,  and  we  will  make  sure  that 
each  of  you  has  equal  time  if  you  need  so  to  do.  We  still  would  ap- 
preciate it  if  you  can  summarize;  Dr.  Campbell. 

STATEMENT  OF  DR.  MARY  CAMPBELL 

Dr.  Campbell.  Good  morning,  and  I  want  to  thank  the  honorable 
committee  for  inviting  me  to  appear  before  you. 

I  am  Dr.  Mary  Campbell,  medical  director  of  Planned  Parenthood 
of  Metropolitan  Washington  and  also  board-certified  by  the  Amer- 
ican Board  of  OB/GYN.  I  earned  my  medical  degree  and  my  mas- 
ter's in  public  health  at  Johns  Hopkins  University.  I  did  a  pediatric 
internship  at  the  Children's  Hospital  in  Oakland,  CA,  and  did  my 
ob/gyn  residence  at  Sinai  Hospital  in  Baltimore  and  Georgetown 
University.  I  have  been  practicing  ob/gjm  full-time  for  the  past  11 
years.  An  additional  qualification,  I  spent  time  last  summer  observ- 
ing in  Dr.  James  McMahon's  clinic.  Dr.  McMahon  was  a  leading 
practitioner  of  the  intact  D&E  procedure.  He  died  last  month  after 
a  battle  with  cancer,  or  he  was  eager  to  appear  here  before  you. 

Discussing  abortion  requires  some  basic  knowledge  about  preg- 
nancy. A  pregnancy  lasts  about  40  weeks  from  the  last  menstrual 
period  until  birth,  or  about  38  weeks  from  conception  to  birth.  In 
thinking  about  pregnancy,  possible  complications,  and  the  possibil- 
ity and  mechanics  of  termination,  doctors  divide  pregnancy  into 
thirds  called  trimesters. 

The  first  trimester  is  the  first  14  weeks  of  pregnancy.  During 
this  time,  between  one-fifth  and  one-sixth  of  all  pregnancies  abort 
spontaneously.  At  least  50  percent  of  these  losses  result  from  chro- 
mosomal abnormalities.  In  this  country,  95.5  percent  of  other  abor- 
tions are  done  before  15  weeks.  First-trimester  abortions  are  safe, 
simple  procedures.  Dilation  of  the  cervix  and  aspiration  or  suction 
of  the  uterine  contents  generally  takes  only  a  few  minutes. 

The  second  trimester  is  the  period  between  14  and  27  weeks  ges- 
tation. When  I  started  my  training  in  ob/gyn,  27  weeks  was  the 
earliest  a  normal  baby  could  be  bom  and  have  any  chance  of  living. 
Over  the  past  15  years,  this  threshold  of  viability  has  been  pushed 
back  to  about  25  weeks.  In  fact.  Dr.  Haskell  only  does  pre-viable 
abortions,  and  his  change  in  gestational  age  limits  over  time  has 
reflected  where  the  threshold  of  viability  is. 

Even  pre-viability  second-trimester  abortions  pose  more  risk  to  a 
woman  than  a  first-trimester  procedure  because  the  fetus  is  larger, 
the  uterus  is  larger  and  thinner,  and  blood  flow  to  the  uterus  is 
much  increased. 

There  are  two  major  ways  of  performing  a  second-trimester  abor- 
tion. One  method  involves  injecting  into  the  amniotic  fluid  a  sub- 
stance that  starts  labor.  This  is  called  instillation-induction.  The 
woman  has  contractions  and  goes  through  labor  before  delivering 
her  fetus.  This  method  requires  a  day  or  two  or  more  in  the  hos- 
pital. 

A  second  method  involves  dilating  the  cervix — mouth  of  the 
womb — vaginally  and  removing  the  fetus  with  instruments  passed 
into  the  uterus  through  the  vagina.  The  fetus  can  either  be  re- 
moved intact  or  not.  The  fetus  can  come  out  intact,  breech  first  or 
head  first.  It  is  not  necessarily  clear  ahead  of  time  to  the  physician 
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which  will  happen  or  which  will  be  the  safest  in  a  particular  case. 
The  woman  receive  pain  medicine  for  this  procedure,  which  can  be 
done  on  an  outpatient  basis.  This  procedure,  dilation  and  extrac- 
tion, has  been  shown  in  several  studies,  including  the  long-term 
joint  program  for  the  study  of  abortion  sponsored  by  the  CDC — to 
be  safer  for  a  woman  than  instillation-induction. 

In  the  third  trimester,  abortion  is  nearly  as  dangerous  as  child- 
birth for  the  same  reasons  childbirth  is  dangerous.  I  must  repeat, 
third-trimester  postviability  abortion  for  healthy  babies  is  not 
available  in  this  country.  Indeed,  it  is  the  likelihood  of  anomalous 
babies  dying  in  utero  that  causes  their  families  and  doctors  to  con- 
sider abortion,  since  fetal  death  in  utero  eventually  disrupts  a 
mother's  clotting  system  and  leads  to  bleeding. 

I  would  posit  that  before  these  women  arrive  for  a  third-tri- 
mester abortion,  they  have  discussed  the  risks,  they  have  discussed 
the  prognosis  for  their  fetus  and  the  risks  the  mother  faces  carry- 
ing the  fetus  at  some  length  with  the  physicians.  I  posit  that  the 
mother  and  her  physician  have  a  much  better  idea  of  the  prognosis 
for  an  individual  pregnancy  than  a  nurse  who  sees  the  mother  for 
3  days  after  she  has  begun  receiving  pain  medicine. 

Technically,  in  the  third  trimester,  a  very  large  object  needs  to 
come  through  a  very  small  opening  which  is  supplied  with  huge 
blood  vessels.  Since  third-trimester  abortions  most  often  involve 
fetal  malformations,  the  fit  can  be  much  more  problematic  than 
that  of  a  normal  birth. 

The  methods  that  I  described  for  second-trimester  abortions  are 
used  with  adaptations  in  the  third  trimester.  Induction  of  labor  re- 
mains a  possibility.  But  many  of  the  malformed  babies  we  are  dis- 
cussing can't  assume  a  position  necessary  to  help  the  uterine  con- 
tractions dilate  the  cervix.  Many  cannot  assume  any  position  com- 
patible with  spontaneous  vaginal  delivery. 

For  instance,  if  a  baby  is  l3ang  sideways  in  the  uterus,  no 
amount  of  labor  will  result  in  delivery.  Prolonged  labor  will  eventu- 
ally result  in  uterine  rupture  and  maternal  death. 

Contrary  to  the  testimony  of  Ms.  Shafer  and  Dr.  Smith,  a  woman 
is  twice  as  likely  to  die,  even  without  a  transverse  lie  or  obstructed 
labor,  with  an  induction  procedure  as  with  a  D&E. 

In  the  third  trimester.  Cesarean  delivery  or  hysterotomy  becomes 
a  possibility,  but  physicians  are  reluctant  to  subject  a  woman  to  a 
surgery  that  will  not  save  her  baby's  life.  A  woman  loses  twice  as 
much  blood  with  a  Cesarean  as  with  a  vaginal  delivery.  Also,  the 
uterine  scar,  especially  from  the  vertical  incision  most  often  used 
with  abnormal  preterm  fetuses,  creates  an  increased  risk  of  uterine 
rupture  in  future  pregnancies.  A  woman  is  14  times  as  likely  to  die 
with  a  Cesarean  hysterotomy  as  with  a  D&E. 

The  third  alternative  is  a  variant  of  the  dilation  and  extraction 
procedure  I  described  for  the  second  trimester.  The  cervix  is  dilated 
from  below  using  small  rods  that  absorb  fluid  and  dilate  the  cervix 
over  hours  to  days.  The  3  days  of  osmotic  dilation  quoted  as  Bible 
by  my  predecessors  are  not  true.  As  obstetricians  and  providers  for 
the  full  range  of  women's  health  care,  we  respect  the  speed  at 
which  the  cervix  opens.  Osmotic  dilation  is  far  less  stressful  medi- 
cally to  a  woman  than  receiving  Ptocin  over  a  2-  to  3-day  period. 
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When  the  cervix  is  open  as  wide  as  the  fetal  hip  width,  the  moth- 
er is  given  pain  medicine  and  the  baby  is  drawn  through  the  cer- 
vix. 

The  presentation  of  the  baby  when  this  is  done — and  by  presen- 
tation, I  mean  if  the  baby  is  head-first,  butt-first,  or  arms-first — 
is  not  clear  until  the  time  of  delivery.  Podalic  version  was  not,  in 
the  procedures  I  used,  employed  in  babies  who  were  vertex. 

Much  has  been  made  of  the  fact  that  the  head  is  decompressed 
before  delivery.  It  is  claimed  that  this  fetal  decompression  is  done 
to  effect  fetal  death.  As  a  person  trained  in  a  Jesuit  college,  I  would 
say  we  could  call  upon  the  principle  of  the  two-fold  effect:  The  fetal 
head  is  decompressed  to  effect  delivery  of  a  baby  who  would  not 
live.  It  is  not  done  solely  or  intentionally  with  the  purpose  of  killing 
the  baby. 

Because  the  fetal  head  is  decompressed,  only  two-thirds  of  the  di- 
lation necessary  for  spontaneous  vaginal  delivery  is  necessary  for 
intact  D&E.  This  markedly  decreases  the  chance  of  cervical  lacera- 
tions during  the  procedure  and  cervical  incompetence  in  future 
pregnancies.  Cervical  incompetence  refers  to  a  cervix  so  weakened 
by  trauma  that  it  opens  too  early  in  subsequent  pregnancies.  In 
fact,  decompressing  the  fetal  head  makes  the  procedure  safe 
enough  that  Dr.  McMahon  performed  over  2,000  intact  D&E's, 
some  of  which  were  breech  presentation,  some  of  which  weren't, 
with  no  maternal  deaths  and  only  five  complications.  The 
Drusshen's  incisions  of  the  cervix  that  Dr.  Pamela  Smith  refers  to 
are  not  used  in  this  country  because  of  the  danger  of  maternal 
hemorrhage.  They  were  referred  to  in  out-of-date  textbooks  as  a 
way  to  save  a  baby's  life  when  the  mother  was  dying. 

Because  the  vast  majority  of  these  procedures  are  done  pre-via- 
bility  and  because  of  severe  fetal  malformations,  an  inch-and-a-half 
is  not  all  that  prevents  these  infants  from  living  long,  happy  lives. 

I  oppose  this  bill  for  three  medically-based  reasons: 

First,  this  bill  is  intolerably  vague.  It  attempts  to  prohibit  a  med- 
ical procedure  without  adequately  describing  the  procedure  in 
terms  that  doctors  understand. 

Second,  the  bill's  vagueness  will  have  a  chilling  effect  on  the 
availability  of  abortion  services.  The  unpredictability  of  what  will 
happen  during  an  abortion  procedure  can  make  a  physician  very 
unlikely  to  attempt  a  procedure  that  might  result  in  a  breech  ex- 
traction if  this  is  declared  illegal. 

Third,  and  most  seriously,  this  bill  outlaws  the  safest  way  of  end- 
ing a  third  trimester  pregnancy.  Dilation  and  intact  extraction  is 
a  safe  procedure — safer  than  induction,  far  safer  than  Cesarean 
hysterotomy.  There  are  no  compelling  reasons  for  Congress  to  ban 
the  safest  way  to  end  these  wanted  pregnancies  gone  tragically 
awry. 

[The  prepared  statement  of  Dr.  Campbell  follows:] 

Prepared  Statement  of  Dr.  Mary  Campbell 

Good  morning.  I'm  Dr.  Mary  Campbell,  Medical  Director  of  Planned  Parenthood 
of  Metropolitan  Washington  and  a  fellow  of  the  American  College  of  Obstetrics  and 
Gynecology.  I  earned  my  medical  degree  and  my  masters  in  public  health  at  Johns 
Hopkins  University.  I  did  a  pediatric  internship  at  the  Children's  Hospital  in  Oak- 
land, California  and  did  my  OB/GYN  residency  at  Sinai  Hospital  in  Baltimore  and 
Georgetown  University.  An  additional  qualification — I  spent  my  time  last  summer 
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observing  in  Dr.  James  McMahon's  clinic.  Dr.  McMahon  was  a  leading  practitioner 
of  the  intact  D  and  E  procedures.  He  died  last  month  after  a  battle  with  cancer. 

Discussing  abortion  requires  some  basic  knowledge  about  pregnancy.  A  pregnancy 
lasts  about  forty  weeks  from  the  last  menstrual  period  untu  birth,  or  about  thirty- 
eight  weeks  from  conception  to  birth.  In  thinlung  about  pregnancy,  possible  com- 
phcations,  and  the  possibility  and  mechanics  of  termination,  doctors  divide  preg- 
nancy into  thirds  called  trimesters. 

The  first  trimester  is  the  first  fourteen  weeks  of  pregnancy.  During  this  time,  be- 
tween one-fifth  and  one-sixth  of  all  pregnancies  abort  spontaneously.  At  least  fifty 
percent  of  these  losses  result  from  chromosomal  abnormalities.  95.5  percent  of  other 
abortions  are  done  before  15  weeks.  First  trimester  abortions  are  safe,  simple  proce- 
dures. Dilation  of  the  cervix  and  aspiration  or  suction  of  the  uterine  contents  gen- 
erally takes  only  a  few  minutes. 

The  second  trimester  is  the  period  between  fourteen  and  twenty  seven  weeks  ges- 
tation. When  I  started  my  training  in  OB/GYN,  twenty-seven  weeks  was  the  earhest 
a  normal  baby  could  be  bom  and  nave  any  chance  of  living.  Over  the  past  15  years, 
the  threshold  of  viability  has  been  pushed  back  to  about  twenty-five  weeks. 

Previability  second  trimester  abortions  pose  more  risk  to  a  woman  than  a  first 
trimester  procedure  because  the  fetus  is  larger,  the  uterus  is  larger  and  thinner  and 
blood  flow  in  the  area  is  much  increased. 

There  are  two  major  ways  of  performing  a  second  trimester  abortion.  One  method 
involves  injecting  into  the  amniotic  fluid  a  substance  that  starts  labor.  This  is  called 
"instillation-induction."  The  woman  has  contractions  and  goes  through  labor  before 
delivering  her  fetus.  This  method  requires  a  day  or  two  or  more  in  the  hospiteil. 

A  second  method  involves  dilating  the  cervix  (mouth  of  the  womb)  vaginally  and 
removing  the  fetus  passed  into  the  uterus  through  the  vagina.  The  fetus  can  be  re- 
moved intact  or  not  intact.  It  is  not  necessarily  clear  ahead  of  time  which  will  hap- 
pen. The  woman  receives  pain  medicine  for  this  procedure,  which  can  be  done  on 
an  outpatient  basis.  This  procedure,  dilation  and  extraction,  has  been  shown  in  sev- 
eral studies — including  those  sponsored  by  the  Centers  for  Disease  Control — to  be 
safer  for  the  mother  than  instillation-induction. 

In  the  third  trimester,  abortion  is  nearly  as  dangerous  as  childbirth  for  the  same 
reasons  childbirth  is  dangerous.  I  must  repeat,  third  trimester  abortion  for  healthy 
babies  is  not  available  in  this  country.  Indeed,  it  is  the  likelihood  of  anomalous  ba- 
bies dying  in  utero  that  causes  their  families  and  doctors  to  consider  abortion,  since 
fetal  deatn  in  utero  eventually  disrupts  mom's  clotting  system  and  leads  to  bleeding. 

In  the  third  trimester,  a  very  large  object  needs  to  come  through  a  very  smml 
opening  which  is  supplied  with  huge  blood  vessels.  And  since  third  trimester  abor- 
tions most  often  involve  fetal  malformations,  the  fit  can  be  much  more  difficult  than 
that  of  a  normal  birth. 

The  methods  that  I  described  for  second  trimester  abortions  are  used  with  adapta- 
tions in  the  third  trimester.  Induction  of  labor  remains  a  possibiUty.  But  many  of 
the  malformed  babies  we  are  discussing  can't  assume  a  position  necessary  to  help 
the  uterine  contractions  dilate  the  cervix.  Many  cannot  assume  any  position  compat- 
ible with  spontaneous  vaginal  delivery. 

For  instance,  if  a  baby  is  lying  sideways  in  the  uterus,  no  amount  of  labor  will 
result  in  delivery.  Prolonged  labor  will  eventually  result  in  uterine  rupture  and  ma- 
ternal death.  A  woman  is  twice  as  likely  to  die  with  an  induction  procedure  as  with 
a  D  and  E. 

Cesarean  delivery  becomes  a  possibility,  but  physicians  are  reluctant  to  subject 
a  woman  to  a  surgery  that  will  not  save  her  baby's  life.  A  woman  loses  twice  as 
much  blood  with  a  cesarean  as  with  a  vaginal  delivery  and  a  uterine  scar — espe- 
cially fi*om  the  vertical  incision  most  often  used  with  abnormal  preterm  fetuses — 
create  an  increased  risk  of  uterine  rupture  in  ftiture  pregnancies.  A  woman  is  14 
times  as  likely  to  die  with  a  cesarean  as  with  a  D  and  E. 

The  third  alternative  is  a  variant  of  the  D  and  E  I  described  for  the  second  tri- 
mester. The  cervix  is  dilated  from  below  using  small  rods  that  absorb  fluid  and  di- 
late the  cervix  over  hours  to  days.  When  the  cervix  is  open  as  wide  as  the  fetal  hip 
width,  the  mother  is  given  pain  medicine  and  the  baby  is  drawn  through  the  cervix. 

Much  has  been  made  of  the  fact  that  the  head  is  decompressed  before  delivery. 
Only  two-thirds  of  the  dilation  necessary  for  spontaneous  vaginal  delivery  is  nec- 
essary for  intact  D  and  E,  because  this  fluid  is  withdrawn  from  the  fetal  head  to 
permit  easier  deUvery.  This  decreases  the  chances  of  cervical  lacerations  during  the 
procedure  and  cervical  incompetence  in  future  pregnancies.  Cervical  incompetence 
refers  to  a  cervix  so  weakened  by  trauma  that  it  opens  too  early  in  pregnancy.  In 
fact,  decompressing  the  fetal  head  makes  the  procedure  safe  enough  that  Dr. 
McMahon  performed  over  2000  D  and  E's  with  no  maternal  deaths  and  only  five 
compUcations.  The  Drusshen's  incisions  that  Dr.  Pamela  Smith  refers  to  are  not 
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used  in  this  country  because  of  the  danger  of  maternal  hemorrhage.  Thev  were  re- 
ferred to  in  out  of  date  textbooks  as  a  way  to  save  a  baby's  life  when  the  mother 
was  dying. 

Because  of  their  severe  malformations,  an  inch  and  a  half  is  not  all  that  prevents 
these  infants  from  leading  long,  happy  Uves. 

I  oppose  this  bill  for  three  medically-based  reasons. 

(1)  This  bill  is  intolerably  vague.  It  attempts  to  prohibit  a  medical  procedure 
without  adequately  describing  the  procedure  in  terms  that  doctors  under- 
stand. 

(2)  The  bill's  vagueness  will  have  a  chilling  effect  on  the  availability  of  abortion 
services.  Physicians  are  unwilling  to  do  things  that  might  be  illegal. 

and 

(3)  This  bill  outlaws  the  safest  way  of  ending  a  third  trimester  pregnancy.  Dila- 
tion and  intact  extraction  is  a  safe  procedure — safer  than  induction,  far  safer 
than  hysterotomy.  There  are  no  compelUng  reasons  for  Congress  to  ban  the 
safest  way  to  end  these  wanted  pregnancies  gone  tragically  awry. 

The  Chairman.  Thank  you,  Dr.  Campbell. 
Dr.  Robinson,  we  will  turn  to  you. 

STATEMENT  OF  DR.  J.  COURTLAND  ROBINSON 

Dr.  Robinson.  I  would  like  to  thank  the  chairman  and  the  mem- 
bers of  the  committee  for  inviting  me  here  today.  My  name  is  J. 
Courtland  Robinson.  I  am  an  associate  professor  on  the  full-time 
gyn/ob  faculty  at  the  Johns  Hopkins  University  School  of  Medicine, 
and  a  joint  appointment  in  the  Johns  Hopkins  School  of  Hygiene 
and  Public  Health.  I  have  been  involved  in  all  aspects  of  ob/gyn 
care  for  women  throughout  my  40  years,  including  prenatal  care, 
delivery,  general  and  special  gynecology,  family  planning,  steriliza- 
tion, and  abortion. 

My  experience  with  illegal  abortion  began  in  the  1950's  when,  as 
a  house  officer  at  the  Columbia-Presbyterian  Medical  Center  in 
New  York,  I  watched  women  die  from  abortions  that  were  improp- 
erly done.  Over  a  period  of  5  years,  while  training  at  the  medical 
center,  many  died  before  our  eyes;  or  we  had  to  perform  aggressive 
pelvic  surgery,  and  sometimes  we  saved  them.  This  is  not  fiction 
but  reality  that  I  witnessed  on  many  occasions  and  formed  my  cur- 
rent thoughts  about  choice.  This  experience  was  further  expanded 
when,  in  1960,  I  began  my  11  years  as  a  medical  missionary  in 
Korea  under  the  auspices  of  the  Presbyterian  Church. 

In  1971,  while  working  at  Baltimore  City  Hospital,  we  were 
doing  first-  and  second-trimester  abortions.  That  was  before  the 
Roe  V.  Wade  decision  came  down.  We  did  about  1,000  a  year;  30 
percent  were  second-trimesters;  all  were  previable.  At  that  time  the 
method  of  management  of  second-trimester  abortions  was  saline  in- 
duction. I  was  also  involved  in  the  care  and  management  of  pa- 
tients when  saline  did  not  work  and  had  to  use  dilation  and  evacu- 
ation. I  have  performed  abortions  throughout  my  career  in  different 
settings,  and  my  experience  includes  second-trimester  abortions. 

When  a  woman  is  faced  with  a  need  to  terminate  a  pregnancy, 
the  physician  has  a  number  of  different  techniques  available  in  se- 
lecting according  to  the  total  medical  situation:  hypertonic  glucose, 
saline,  urea,  suction  D&C,  suction  D&E.  We  have  used  different 
techniques  over  the  years  in  our  practice.  As  in  all  of  medicine,  we 
develop  and  select  techniques  which  are  most  appropriate,  study 
the  long-term  impacts,  and  determine  which  is  safer.  The  physician 
needs  to  be  able  to  decide,  in  consultation  with  the  patient  and 
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based  upon  her  specific  physical  and  emotional  needs,  what  is  the 
appropriate  method.  The  practice  of  medicine  by  committee  or  leg- 
islature is  not  good  for  patients  or  for  medicine  in  general. 

This  legislation  appears  to  be  about  something  referred  to  as  par- 
tial-birth abortion.  I  have  learned  more  about  it  in  the  last  few 
months.  I  knew  nothing  about  it  6  months  ago.  Colleagues  of  mine 
in  most  of  my  career,  I  have  not  heard  physicians  who  provided 
abortions  talk  about  a  partial-birth  abortion.  I  suspect  it  is  because 
the  name  did  not  exist  until  someone  who  wanted  to  ban  an  abor- 
tion procedure  made  up  this  erroneous,  inflammatory  term.  Medi- 
cally, we  do  not  do  partial-birth  abortion. 

When  an  intact  fetus  is  removed  in  the  process  of  abortion,  as 
is  sometimes  done,  fetal  demise  is  induced  either  by  an  artificial 
means  or  through  the  combination  of  steps  as  the  procedure  is 
begun.  In  no  case  is  pain  induced  to  the  fetus.  If  neurological  devel- 
opment at  the  stage  of  the  abortion  being  performed  made  this  pos- 
sible, which  in  the  vast  majority  of  cases  it  does  not,  analgesia  and 
anesthesia  given  to  the  woman  neutralize  any  potential  of  fetal 
pain. 

So  when  I  read  in  your  legislation  that  you  seek  to  ban  "an  abor- 
tion in  which  the  person  performing  the  abortion  partially 
vaginally  delivers  a  living  fetus  before  killing  the  fetus  and  com- 
pleting the  deliver,"  my  reaction  is  that  you  are  banning  something 
that  doesn't  happen.  To  say  "partially  vaginally  delivers"  is  vague, 
not  medically  substantiated,  and  is  not  medically  correct.  In  a  sec- 
ond-trimester abortion  done  by  any  method,  you  may  have  a  point 
at  which  a  part  of  the  fetus  passes  out  of  the  cervical  os — a  hand 
or  a  foot  may  protrude — before  fetal  demise  has  occurred. 

I  have  seen  the  sketches  that  have  been  passed  around.  They  are 
not  drawn  to  scale  nor  designed  to  advance  proper  understanding 
of  a  surgical  procedure.  Rather,  they  are  designed  to  be  upsetting 
and  inflammatory  to  the  lay  people.  They  do  not  advance  medical 
practice.  And  the  other  words  of  the  legislation  are  equally  inflam- 
matory. No  one  doing  these  procedures  is  "partially  delivering  a  liv- 
ing fetus."  So  then  I  have  to  wonder  what  you  are  trying  to  ban 
with  this  legislation.  It  sounds  as  if  you  are  trying  to  leave  any 
later  abortions  open  to  question,  to  create  a  right  of  action  and,  in 
fact,  a  criminal  violation,  to  force  doctors  to  affirmatively  prove 
that  they  have  not  somehow  violated  such  a  law.  I  know  that  a 
number  of  physicians  who  have  performed  abortions  for  years,  who 
are  experts  in  the  field,  look  at  this  legislation  and  do  not  under- 
stand what  you  mean  or  what  you  are  trying  to  accomplish.  It 
seems  as  if  this  vagueness  is  intentional,  and  I,  as  a  physician, 
cannot  countenance  a  vague  law  that  may  or  may  not  cut  off  an 
appropriate  surgical  option  for  my  patients. 

Sometimes,  as  any  doctor  will  tell  you,  you  begin  a  surgical  pro- 
cedure expecting  it  to  go  one  way,  only  to  discover  that  the  unique 
demands  of  the  case  require  that  you  do  something  different.  Tell- 
ing a  physician  that  it  is  illegal  for  him  or  her  to  adapt  his  or  her 
surgical  method  for  the  safety  of  the  patient  is,  in  effect,  legislating 
malpractice,  and  it  flies  in  the  face  of  standards  for  quality  medical 
care.  For  many  physicians,  this  law  would  amount  to  a  ban  on  a 
D&E  entirely,  because  they  would  not  undertake  a  surgery  if  they 
were  legally  prohibited  from  completing  it  in  the  safest,  most  effec- 
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tive  way,  according  to  their  professional  judgment.  Because  the  law 
is  so  vague  and  based  on  erroneous  assumptions,  it  would  leave 
doctors  wondering  if  they  were  open  to  prosecution  or  not  each  time 
they  performed  a  late  abortion.  That  means  that  by  banning  this 
technique,  you  would  in  practice  ban  most  later  abortions  alto- 
gether by  making  them  virtually  unavailable.  And  that  means  that 
women  will  probably  die.  And  I  have  seen  it  happen. 

Women  present  to  us  for  later  abortions  for  a  number  of  reasons. 
I  can  tell  you  from  many  years  of  experience  that  women  do  not 
appear  and  ask  for  any  abortion,  particularly  a  later  abortion, 
cavalierly  or  lightly.  I  am  a  doctor.  It  is  not  my  place  to  judge  my 
patient's  reasons  for  ending  a  previable  pregnancy  or  to  punish  her 
because  circumstances  prevented  her  from  obtaining  an  abortion 
earlier.  It  is  my  place  to  treat  my  patient,  a  woman  with  a  preg- 
nancy she  feels  she  cannot  continue,  to  the  best  of  my  abilities. 
This  includes  selecting  the  most  appropriate  surgical  technique, 
using  my  expertise,  developed  over  the  years  of  experience  and 
training,  to  determine  what  method  is  safest  for  this  woman  at  this 
time  in  these  circumstances. 

With  all  due  respect,  the  Congress  of  the  United  States  is  not 
qualified  to  stand  over  my  shoulder  in  the  operating  room  and  tell 
me  how  to  treat  my  patients.  If  we  are  to  allow  the  women  of  this 
country  the  right  to  decide  when  and  whether  to  terminate  a  preg- 
nancy, we  as  their  doctors  must  be  allowed  to  be  doctors  and  treat 
them  to  the  best  of  our  professional  abilities  and  according  to  their 
sense  of  personal  control. 

Thank  you  very  much. 

[The  prepared  statement  of  Dr.  Robinson  follows:] 

Prepared  Statement  of  J.  Courtland  Robinson,  M.D. 

I  would  like  to  thank  the  Chairman  and  the  members  of  the  Committee  for  invit- 
ing me  to  be  her  today.  My  name  is  J.  Courtland  Robinson,  and  I  am  an  Associate 
Professor  on  the  full-time  Ob-Gyn  faculty  at  the  Johns  Hopkins  University  School 
of  Medicines  and  a  joint  appointment  in  the  Johns  Hopkins  School  of  Hygiene  and 
Public  Health.  I  have  been  involved  in  all  aspects  of  Ob-Gyn  care  for  women 
throughout  my  40  year  career,  including  prenatal  care,  and  delivery,  general  and 
special  gynecology,  family  planning,  sterilization  and  abortion. 

My  experience  with  illegal  abortion  began  in  the  1950's  when  as  a  house  officer 
the  Columbia-Presbyterian  Medical  Center  in  New  York  I  watched  women  die  from 
abortions  that  were  improperly  done.  Over  a  period  of  five  years  while  training  at 
the  Columbia-Presbyterian  Hospital  many  died  before  our  eyes,  or  we  had  to  per- 
form aggressive  pelvic  surgery,  or  sometimes  we  saved  them.  This  is  not  action  but 
reality  that  I  witnessed  on  many  occasions.  This  experience  was  further  expanded 
when  in  1960  I  began  my  eleven  years  as  a  medical  missionary  in  Korea  under  the 
auspices  of  the  Presbyterian  Church. 

In  1971  at  the  Baltimore  City  Hospital  where  doing  1st  and  2nd  trimester  abor- 
tions before  the  Roe  v.  Wade  decision  came  down.  We  did  about  1,000/year — 30  per- 
cent were  2nd  trimester.  All  of  those  involved  were  previable.  At  that  time  the 
method  of  management  of  second-trimester  abortions  was  saline  induction.  I  was 
also  involved  in  me  care  and  management  of  patients  when  saline  did  not  work  and 
had  to  use  dilation  and  evacuation.  I  have  performed  abortions  throughout  my  ca- 
reer in  different  settings,  and  my  experience  includes  second-trimester  abortions. 

When  a  woman  is  faced  with  a  need  to  terminate  a  pregnancy,  the  physician  has 
a  number  of  different  techniques  available  to  be  selected  according  to  the  total  medi- 
cal situation.  Hjrpertonic  glucose,  saline,  iu"ea,  *  ♦  *  suction  D&C, — we've  used  dif- 
ferent techniques  over  the  years  in  our  practice.  As  in  all  of  medicine,  we  develop 
and  select  techniques  which  are  most  appropriate,  study  the  long-term  impacts,  and 
determine  which  is  safer.  The  physician  needs  to  be  able  to  decide,  in  consultation 
with  the  patient  and  based  upon  her  specific  physical  and  emotional  needs,  what 
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is  the  appropriate  method.  The  practice  of  medicine  by  committee  or  legislature  is 
not  good  for  patients  or  for  medicine  in  general. 

This  legislation  appears  to  be  about  something  referred  to  as  "partial  birth"  abor- 
tions. I  don't  know  what  that  is.  Never  in  my  career  have  I  heard  a  physician  who 
provides  abortions  refer  to  any  technique  as  a  "partial  birth"  abortion.  That,  I  sus- 
pect, is  because  the  name  did  not  exist  until  someone  who  wanted  to  ban  an  abor- 
tion procedure  made  up  this  erroneous,  inflammatory  term.  Medically,  we  do  not  do 
"partial  birth"  abortions.  There  is  no  such  thing. 

When  an  intact  fetus  is  removed  in  the  process  of  abortion,  as  is  sometimes  done, 
fetal  demise  is  induced  either  by  an  artificial  medical  means,  or  through  the  com- 
bination of  steps  taken  as  the  procedure  is  begun.  In  no  case  is  pain  induced  to  the 
fetus.  If  neurological  development  at  the  stage  of  the  abortion  being  performed  even 
made  this  possible,  which  in  the  vast  majority  of  cases  it  does  not,  analgesia  and 
anesthesia  given  the  woman  neutralize  any  possibility  of  fetal  pain. 

So  when  I  read  in  your  legislation  that  you  seek  to  ban: 

An  abortion  in  which  the  person  performing  the  abortion  partially 
vaginally  delivers  a  living  fetus  before  killing  the  fetus  and  completing  the 
delivery, 

my  reaction  is  that  you're  banning  something  that  doesn't  happen.  To  say  "partially 
vaginally  delivers"  is  vague,  not  medically  substantiated,  and  is  just  not  medically 
correct.  In  a  2nd  trimester  abortion  done  by  any  method,  you  may  have  a  point,  at 
which  a  part  of  the  fetus  passes  out  of  the  cervical  os,  for  example  the  hand  pro- 
trudes an  inch,  before  fetal  demise  has  occurred. 

I've  seen  the  sketches  that  have  been  passed  around.  They  are  not  drawn  to  scale 
and  not  designed  to  advance  proper  understanding  of  a  surgical  procedure.  Rather, 
they  are  designed  to  be  upsetting  an  inflammatory  to  the  layperson.  They  do  not 
advance  medical  practice.  And  the  other  words  of  the  legislation  are  equally  inflam- 
matory. No  one  doing  these  procedures  is  "partially  delivering  a  living  fetus".  So 
then,  I  have  to  wonder  what  you're  trying  to  ban  with  this  legislation.  It  sounds 
as  if  you're  trying  to  leave  any  later  abortions  open  to  question,  to  create  a  right 
of  action  and  in  fact  a  criminal  violation,  to  force  doctors  to  affirmatively  prove  that 
they  have  not  somehow  violated  such  a  law.  I  know  that  a  number  of  physicians 
who  have  performed  abortions  for  years,  who  are  experts  in  the  field,  look  at  his 
legislation  and  do  not  understand  what  you  mean  or  what  your  are  trying  to  accom- 
plish. It  seems  as  if  this  vagueness  is  intentional,  and  I,  as  a  physician,  cannot 
countenance  a  vague  law  that  may  or  may  not  cut  off  an  appropriate  surgical  option 
for  my  patient. 

Sometimes,  as  any  doctor  will  tell  you,  you  begin  a  surgical  procedure  expecting 
that  it  will  go  one  way,  only  to  discover  that  the  unique  demands  of  the  case  require 
you  to  do  something  different.  Telling  a  physician  that  it  is  illegal  for  him  or  her 
to  adapt  his  or  her  surgical  method  for  the  safety  of  the  patient  is,  in  effect,  legislat- 
ing malpractice,  and  it  flies  in  the  face  of  standards  for  quality  medical  care.  For 
many  pnysicians,  this  law  would  amount  to  a  ban  on  a  D&E  entirely,  because  they 
would  not  undertake  a  surgery  if  they  were  legally  prohibited  from  completing  it 
in  the  safest  and  most  effective  way,  according  to  their  professional  judgment.  Be- 
cause the  law  itself  is  so  vague,  and  based  on  erroneous  assumptions,  it  would  leave 
doctors  wondering  if  they  were  open  to  prosecution  or  not,  each  time  they  perform 
a  later  abortion.  "That  means  that  by  banning  this  technique,  you  would,  in  practice, 
ban  most  later  abortions  altogether  by  making  them  virtually  unavailable.  And  that 
means  that  women  will  probably  die.  I  know.  I've  seen  it  happen. 

Women  present  to  us  for  later  abortions  for  a  number  of  reasons.  I  can  tell  you, 
from  many  years  of  experience,  that  women  do  not  appear  and  ask  for  any  abortion, 
but  particularly  a  later  abortion,  cavalierly  or  lightly.  I  am  a  doctor.  It  is  not  my 
place  to  judge  my  patient's  reason  for  ending  a  previable  premancy  or  to  punish 
her  because  circumstances  prevented  her  from  obtaining  an  abortion  eeirlier.  It  is 
my  place  to  treat  my  patient,  a  woman  with  a  pregnancy  she  feels  certain  she  can- 
not continue,  to  the  best  of  my  abilities.  That  includes  select  the  most  appropriate 
surgical  technique — using  my  expertise,  developed  over  the  years  of  experience  and 
training,  to  determine  what  method  is  safest  for  this  woman,  at  this  time,  in  these 
circumstances. 

With  all  due  respect,  the  Congress  of  the  United  States  is  not  qualified  to  stand 
over  my  shoulder  in  the  operating  room  and  tell  me  how  to  treat  my  patients.  If 
we  are  to  allow  the  women  of  this  country  the  right  to  decide  when  and  whether 
to  terminate  a  pregnancy,  we  as  their  doctors  must  be  allowed  to  be  doctors  and 
treat  them  to  the  best  of  our  professional  abilities  and  according  to  their  sense  of 
personal  control.  Thank  you. 
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The  Chairman.  Thank  you. 
Dr.  EUison. 


STATEMENT  OF  DR.  NORIG  ELLISON 

Dr.  Ellison.  Chairman  Hatch,  members  of  the  committee,  good 
morning.  My  name  is  Norig  Ellison.  I  am  the  president  of  the 
American  Society  of  Anesthesiologists,  a  national  professional  soci- 
ety consisting  of  about  32,000  physicians  and  other  scientists  en- 
gaged or  specially  interested  in  the  medical  practice  of  anesthesi- 
ology. I  have  previously  served  the  American  Society  of  Anesthe- 
siologists in  a  variety  of  capacities,  including  serving  as  its  vice 
president  for  scientific  affairs  for  3  years.  I  am  also  professor  of  an- 
esthesia and  vice  chair  of  the  department  of  anesthesia  at  the  Uni- 
versity of  Pennsylvania  School  of  Medicine  in  Philadelphia  where 
I  am  clinical  director  of  the  anesthesia  department  at  the  hospital 
of  the  University  of  Pennsylvania,  and  I  am  a  diplomate  of  the 
American  Board  of  Anesthesiology. 

I  appreciate  your  allowing  me  to  testify  before  the  committee  on 
such  short  notice,  and  I  will  be  brief.  I  appear  here  today  for  one 
purpose,  and  one  purpose  only:  to  take  issue  with  the  testimony  of 
Dr.  McMahon  before  a  subcommittee  of  the  U.S.  House  of  Rep- 
resentatives last  June.  As  I  understand  it,  that  subcommittee  was 
considering  legislation  banning  partial-birth  abortions,  the  same 
issue  now  before  this  committee. 

According  to  his  written  testimony,  of  which  I  have  a  copy,  Dr. 
McMahon  stated  that  anesthesia  given  the  mother  as  part  of  the 
procedure  eliminates  any  pain  to  the  fetus,  and  that  a  medical 
coma  is  inducted  in  the  fetus,  causing  a  "neurological  fetal  demise," 
or — in  lay  terms — ^brain  death. 

I  believe  this  statement  to  be  entirely  inaccurate.  I  am  deeply 
concerned,  moreover,  that  the  widespread  publicity  given  to  Dr. 
McMahon's  testimony  may  cause  pregnant  women  to  delay  nec- 
essary and  perhaps  even  life-saving  medical  procedures,  totally  un- 
related to  the  birthing  process,  due  to  misinformation  regarding  the 
effect  of  anesthetics  on  the  fetus. 

The  fact  is  that  when  general  anesthesia  is  administered  to  the 
mother,  only  a  portion  of  that  reaches  the  fetus — the  amount  vary- 
ing depending  on  the  type  of  anesthetic  used.  Anesthetics  adminis- 
tered regionally  have  little  effect  on  the  fetus.  As  a  result,  many 
pregnant  women,  currently  totaling  over  50,000  each  year  in  this 
country,  are  safely  anesthetized  without  ill  effects  on  the  fetus  or 
mother. 

Although  it  is  certainly  true  that  some  general  anesthetic  medi- 
cations given  to  the  mother  will  reach  the  fetus  and  perhaps  pro- 
vide some  pain  relief,  it  is  equally  true  that  pregnant  woman  are 
routinely  heavily  sedated  during  the  second  or  third  trimester  for 
the  performance  of  a  variety  of  necessary  surgical  procedures  with 
absolutely  no  adverse  effect  on  the  fetus,  let  alone  brain  death.  In 
my  medical  judgment,  it  would  be  necessary  in  order  to  achieve 
McMahon's  neurological  demise  of  the  fetus  in  a  partial-birth  abor- 
tion, to  anesthetize  the  mother  to  such  a  degree  as  to  place  her  own 
health  in  serious  jeopardy. 
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I  have  not  spoken  with  one  anesthesiologist  who  agrees  with 
McMahon's  conclusion,  and  in  my  judgment,  it  is  contrary  to  sci- 
entific fact.  It  simply  must  not  be  allowed  to  stand. 

Mr.  Chairman,  I  want  to  make  it  clear  that  ASA's  House  of  Dele- 
gates has  taken  no  position  on  the  appropriateness  of  any  abortion 
procedure,  including  the  type  under  consideration  here  today,  and 
I  do  not  appear  to  speak  for  or  against  the  proposed  legislation  be- 
fore the  committee.  We  at  ASA  have  nonetheless  felt  it  our  respon- 
sibility as  physicians  specializing  in  the  provision  of  anesthesia 
care  to  seek  every  available  forum  in  which  to  contradict  Dr. 
McMahon's  testimony.  Only  in  that  way,  we  believe,  can  we  pro- 
vide assurance  to  pregnant  woman  that  they  can  undergo  nec- 
essary surgical  procedures  safely,  both  for  the  mother  and  the  un- 
born child. 

I  thank  you  for  your  attention  and  will  be  happy  to  respond  to 
any  questions. 

[The  prepared  statement  of  Dr.  Ellison  follows:] 

Prepared  Statement  of  Norig  Ellison,  M.D. 

Chairman  Hatch,  Members  of  the  Committee:  Mv  name  is  Norig  Ellison,  M.D. 
I  am  the  President  of  the  American  Society  of  Anesthesiologists  (ASA),  a  national 
professional  society  consisting  of  about  32,000  anesthesiologists  and  other  scientists 
engaged  or  specially  interested  in  the  medical  practice  of  anesthesiology.  I  have  pre- 
viously served  ASA  in  a  variety  of  capacities,  including  serving  as  its  Vice-President 
for  Scientific  Affairs  for  three  years.  I  am  also  Professor  and  Vice-Chair  of  the  De- 
partment of  Anesthesiology  at  the  University  of  Pennsylvania  School  of  Medicine  in 
Philadelphia,  and  am  a  staff  anesthesiologist  at  the  Hospital  of  the  University  of 
Pennsylvania.  I  am  a  Diplomate  of  the  American  Board  of  Anesthesiology. 

I  appreciate  your  allowing  me  to  testify  before  the  Committee  on  such  short  no- 
tice, and  I  will  be  very  brief.  I  appear  here  today  for  one  purpose,  and  one  purpose 
only:  To  take  issue  with  the  testimony  of  James  T.  McMahon,  M.D.  before  a  sub- 
committee of  the  U.S.  House  of  Representatives  last  June.  As  I  understand  it,  that 
subcommittee  was  considering  legislation  banning  "partial  birth"  abortions,  appar- 
ently the  same  issue  now  before  this  Committee. 

According  to  his  written  testimony,  of  which  I  have  a  copy.  Dr.,  McMahon  stated 
that  anesthesia  given  the  mother  as  part  of  the  procedvu-e  eliminates  any  pain  to 
the  fetus,  and  that  a  medical  coma  is  induced  in  the  fetus,  causing  a  "neurological 
fetal  demise",  or — in  lay  terms — "brain  death". 

I  beUeve  this  statement  to  be  entirely  inaccurate.  I  am  deeply  concerned,  more- 
over, that  the  widespread  publicity  given  to  Dr.  McMahon's  testimony  may  cause 
pregnant  women  to  delay  necessary  and  perhaps  lifesaving  medical  procedures,  to- 
tally unrelated  to  the  birthing  process,  due  to  misinformation  regarding  the  effect 
of  anesthetics  on  the  fetus. 

The  fact  is  that  when  general  anesthesia  is  administered  to  the  mother,  only  a 
portion  of  that  anesthetic  reaches  the  fetus — the  amount  varying  depending  on  the 
type  of  anesthetic;  anesthetics  administered  regionally  do  not  reach  the  fetus.  As  a 
result,  many  pregnant  women — currently  totahng  over  50,000  each  year  in  this 
country — are  safely  anesthetized  without  ill  effects  to  mother  or  fetus. 

Although  it  is  certainly  true  that  some  general  analgesic  medications  given  to  the 
mother  will  reach  the  fetus  and  perhaps  provide  some  pain  relief,  it  is  equally  true 
that  pregnant  women  are  routinely  heavily  sedated  during  the  second  or  third  tri- 
mester for  the  performance  of  a  variety  of  necessary  surgical  procedures,  with  abso- 
lutely no  adverse  effect  on  the  fetus,  let  alone  death  or  "brain  death".  In  my  medical 
judgment,  it  would  be  necessary — in  order  to  achieve  "neurological  demise"  of  the 
fetus  in  a  "partial  birth"  abortion — to  anesthetize  the  mother  to  such  a  degree  as 
to  place  her  own  health  in  serious  jeopardy. 

I  have  not  spoken  with  one  anesthesiologist  who  a^ees  with  Dr.  McMahon's  con- 
clusion, and  in  my  judgment,  it  is  contrary  to  scientific  fact.  It  simply  must  not  be 
allowed  to  stand. 

Mr.  Chairman,  I  want  to  make  it  clear  that  ASA's  House  of  Delegates  has  taken 
no  position  on  the  appropriateness  of  any  abortion  procedure,  including  the  tjT)e 
under  consideration  here  today,  and  I  do  not  appear  to  speak  for  or  against  the  pro- 
posed legislation  before  the  Committee.  We  at  ASA  have  nonetheless  felt  it  our  re- 
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sponsibility  as  physicians  specializing  in  the  provision  of  anesthesia  care  to  seek 
every  available  forum  in  which  to  contradict  Dr.  McMahon's  testimony.  Only  in  that 
way,  we  believe,  can  we  provide  assurance  to  pregnant  women  that  tney  can  under- 
go necessary  surgical  procedures  safely,  both  for  mother  and  unborn  child. 
Thank  you  for  your  attention.  I  am  happy  to  respond  to  your  questions. 

The  Chairman.   Thank  you,  Dr.   EUison.   We  appreciate  your 
being  here. 
Dr.  Romer,  we  will  turn  to  you. 

STATEMENT  OF  DR.  NANCY  ROMER 

Dr.  ROMER.  Mr.  Chairman,  members  of  the  Judiciary  Committee, 
my  name  is  Nancy  Romer,  and  I  am  a  board-certified  obstetrician/ 
gjniecologist  and  fellow  of  the  American  College  of  Obstetrics  and 
Gjmecology.  For  the  past  9  years,  I  have  practiced  general  obstet- 
rics and  gynecology  in  Dayton,  OH.  To  my  knowledge,  there  are  a 
limited  number  of  clinics  that  routinely  perform  partial-birth  abor- 
tions, and  one  of  them  is  in  Dayton,  OH. 

Opponents  of  this  legislation  claim  that  it  is  used  only  in  rare 
and  tragic  circumstances  where  the  life  of  the  mother  is  in  danger 
or  when  the  fetus  is  horribly  malformed  and  that  enacting  this  leg- 
islation would  endanger  the  lives  of  women.  I  take  my  Hippocratic 
oath  seriously  and  would  be  opposed  to  legislation  that  would  put 
the  lives  of  women  at  risk. 

However,  I  have  been  practicing  obstetrics  for  13  years  in  Day- 
ton, 4  as  a  resident  and  9  in  private  practice,  and  have  never  felt 
compelled  to  recommend  this  procedure  to  save  a  woman's  life.  If 
this  procedure  truly  were  superior  to  other  methods  of  second-tri- 
mester termination,  there  would  be  more  physicians  using  it;  there 
would  be  more  physicians  trained  in  it;  and  it  would  be  described 
in  the  medical  literature. 

The  reality  is  that  this  procedure  is  not  being  performed  in  rare 
and  tragic  circumstances.  Dr.  Haskell  himself  stated  that  the  ma- 
jority of  his  procedures  were  elective.  If  these  patients  are  indeed 
suffering  from  life-threatening  illnesses,  they  should  be  treated  at 
a  high-risk  center  in  consultation  with  high-risk  obstetricians.  The 
hospital  where  I  am  vice  chair  and  have  spent  most  of  my  profes- 
sional career  does  over  5,000  deliveries  a  year  and  has  an  active 
high-risk  service,  with  two  perinatologists  who  are  formally  trained 
in  high-risk  obstetrics  and  four  neonatologists  to  treat  our  preterm 
infants.  The  physicians  at  this  hospital  nave  never  found  it  nec- 
essary to  perform  this  procedure  to  save  the  life  of  a  woman.  Our 
hospital  bylaws  do  allow  second-trimester  terminations  for  mater- 
nal or  fetal  indications,  and  we  have  found  alternatives  that  we 
feel  have  been  proven  to  be  efficacious  and  safe. 

The  Women's  Health  Center  in  Dayton,  however,  where  these 
terminations  are  being  performed,  is  an  outpatient  facility,  and  the 
procedures  are  being  performed  by  a  physician  who  is  a  nonboard- 
certified  family  practitioner. 

Again,  I  have  never  had  a  patient  who  required  the  partial-birth 
abortion  procedure  for  maternal  illness  or  fetal  malformations.  I 
have  had  two  patients  of  my  own  and  know  of  a  third  who  had  ter- 
minations at  the  Women's  Health  Center  in  Dayton  well  beyond  20 
weeks'  gestation.  None  of  these  women  had  any  medical  illness  and 
all  three  had  normal  fetuses. 
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Without  this  legislation,  we  are  protecting  a  procedure  whose 
safety  and  efficacy  are  highly  suspect.  Since  it  is  being  done  in  an 
outpatient  facility,  there  is  no  objective  quality  review  of  the  indi- 
cations, complications,  or  outcomes  of  these  procedures.  Since  the 
physician  performing  these  procedures  has  no  hospital  privileges  in 
the  Dayton  area,  there  is  no  peer  review  of  his  performance.  There 
are  also  no  studies  in  the  medical  literature  either  describing  this 
procedure  or  reporting  on  its  complications  and  safety.  We  have 
only  Dr.  Haskell's  description  of  the  procedure  from  September 
1992.  The  only  data  that  he  presented  was  his  statement  that  he 
had  done  more  than  700  procedures  with  minimal  complications. 

In  summary,  in  my  medical  judgment,  legislation  to  prohibit  the 
D&X  procedure  or  partial-birth  abortion  does  not  present  a  sub- 
stantial barrier  to  women  seeking  late-term  abortion.  There  is  no 
medical  evidence  that  this  procedure  is  safer,  nor  necessary  to  pro- 
vide comprehensive  health  care  to  women.  It  currently  is  used  in 
my  community  not  for  the  treatment  of  rare  and  tragic  preg- 
nancies, but  rather  for  termination  of  otherwise  normal,  healthy 
fetuses. 

I  thank  you  for  your  time  and  attention. 

The  Chairman.  Thank  you.  Dr.  Romer. 

[The  prepared  statement  of  Dr.  Romer  follows:] 

Prepared  Statement  of  Nancy  G.  Romer,  M.D. 

Members  of  the  Committee:  My  name  is  Nancy  Romer  and  for  the  past  nine 
years  I  have  been  a  practicing  obstetrician  and  gynecologist  in  Dajrton,  Onio.  I  am 
a  diplomat  of  the  American  Board  of  Obstetrics  &  Gynecology,  and  a  fellow  of  the 
American  College  of  Obstetrics  &  GjTiecology.  I  am  a  clinical  professor  in  the  Dept. 
of  Obstetrics  &  Gynecology  at  Wright  State  University  School  of  Medicine,  and  vice- 
chairman  of  the  Dept.  of  Obstetrics  &  Gynecology  of  Miami  Valley  Hospital  both  in 
Dayton.  As  a  physician  practicing  in  Da3rton  for  over  nine  years,  I  feel  qualified  to 
testify  in  regards  to  the  D&X  procedure,  since  one  of  only  two  clinics  in  tne  country 
performing  this  procedure  routinely  is  operating  in  Dayton.  I  thank  the  committee 
for  the  opportunity  to  speak  before  you  in  regards  to  this  important  legislation. 

An  objection  has  been  made  to  calling  this  procedure  partial  birth  abortion  and 
I  agree  that  there  is  no  mention  of  this  procedure  in  any  medical  text  or  literature. 
In  fact  there  is  no  mention  of  this  procedure  under  any  name  in  any  medical  text 
or  medical  journal.  The  procedure  was  first  described  by  Dr.  Martin  Haskell  at  The 
National  Abortion  Federation  Risk  Management  Seminar  in  September  of  1992.  He 
refers  to  it  as  a  D&X  procedure,  for  dilatation  and  extraction,  as  opposed  to  the 
more  common  second  trimester  procedure  D&E,  or  dilatation  and  evacuation.  In 
both  procedures  the  cervix  or  opening  to  the  uterus  is  progressively  dilated  over  two 
or  three  days  with  the  use  of  a  seaweed  substance  called  laminaria.  The  cervix  is 
given  a  local  anesthetic  during  this  process.  The  difference  in  the  two  procedures 
IS  in  the  metiiod  of  removal  of  the  fetus.  With  a  D&E  a  forceps  and  curette  are  used 
to  dismember  the  fetus  and  allow  removal  of  all  the  parts.  In  the  D&X  an 
ultrasound  is  used  to  identify  the  feet  and  legs  of  the  fetus  which  are  then  grasped 
with  a  forceps  and  delivered  into  the  vagina.  With  a  lower  extremity  in  the  vagina, 
the  surgeon  uses  his  fingers  to  deliver  the  opposite  lower  extremity,  then  the  torso, 
then  the  shoulders  and  the  upper  extremities.  The  skull  lodges  at  the  cervix  and 
the  fetus  is  oriented  spine  up.  At  this  point,  the  surgeon  slides  his  fingers  along  the 
back  of  the  fetus  and  hooks  the  shoulders  of  the  fetus  with  the  index  and  ring  fin- 
gers. While  maintaining  tension,  the  surgeon  takes  a  pair  of  blunt  curved  scissors 
and  advances  the  tip  along  the  spine  until  he  feels  it  contact  the  base  of  the  skull. 
The  surgeon  then  forces  the  scissors  into  the  base  of  the  skull.  Having  entered  the 
skull,  he  spreads  the  scissors  to  enlarge  the  opening.  The  surgeon  removes  the  scis- 
sors and  introduces  a  suction  catheter  into  this  hole  and  evacuates  the  brain.  With 
the  suction  catheter  still  in  place  he  applies  traction  to  the  fetus,  removing  it  com- 
pletely from  the  patient. 

Dr.  Haskell  has  never  published  any  data  with  regards  to  indications,  outcomes, 
complications,  or  number  of  procedures.  This  is  clearly  not  the  standard  manner 
that  new  procedures  are  evaluated  by  the  medical  community.  For  example,  in  a 
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communication  from  the  American  College  of  Obstetrics  &  Gynecology  that  I  re- 
ceived this  week  the  college  discusses  a  new  method  of  first  trimester  medical  abor- 
tion. They  review  three  studies  of  this  method  done  at  New  York's  Mt.  Sinai  Hos- 
pital, the  University  of  Rochester,  and  the  University  of  Pittsburgh.  All  three  stud- 
ies were  published  in  peer  review  medical  journals:  The  New  England  Journal  of 
Medicine,  The  Archives  of  Faunily  Medicine,  and  JAMA.  ACOG  however,  felt  this 
data  was  insufficient  to  recommend  widespread  usage  and  urged  physicians  to  wait 
for  more  studies  before  undertaking  similar  procedures.  The  D&X  procedure  has  not 
been  subject  to  this  same  rigorous  scientific  review.  There  is  simply  no  data  any- 
where in  the  medical  literature  in  regards  to  the  safety  and  efficacy  of  this  proce- 
dure. We  have  only  the  description  by  Dr.  Haskell  and  his  statement  that  he  has 
done  "over  700  procedvu-es  with  a  low  rate  of  complications."  Since  these  procedures 
are  currently  being  done  in  an  outpatient  clinic  there  is  no  ongoing  peer  review  of 
either  the  procedure  or  the  physician  performing  it.  Complication  rates  are  difficult 
to  assess  since  any  complications  are  dealt  with  in  more  than  six  local  hospitals. 
Dr.  Haskell  has  no  admitting  privileges  at  any  of  these  institutions  and  his  com- 
plications are  cared  for  by  the  most  available  physician  at  the  time.  As  a  result 
there  is  only  anecdotal  evidence  of  complications.  The  one  sure  thing  about  this  pro- 
cedure is  that  it  does  not  risk  a  live  birth.  In  an  interview  with  the  Dayton  Daily 
News  Dec.  9,  1989  Dr.  Haskell  stated  "It  (live  births)  may  happen  with  other  people. 
It  doesn't  happen  with  my  technique." 
It  has  also  been  claimed  that  tlie  majority  of  these  procedures  are  performed  for 

Eatients  facing  serious,  rare,  life-threatening  medical  conditions  and  enacting  this 
ill  would  endanger  the  lives  of  women.  No  one  would  put  the  lives  of  women  in 
danger  least  of  all  myself.  I  take  my  Hippocratic  oath  seriously,  and  I  would  be  op- 
posed to  legislation  that  made  second  trimester  abortion  totally  unavailable  to 
women  in  Ufe  threatening  situations.  However,  I  have  been  practicing  obstetrics  for 

13  years,  4  as  a  resident  and  9  in  private  practice,  and  have  never  felt  compelled 
to  recommend  this  procedure  to  save  a  woman's  life.  In  fact  if  a  woman  has  a  seri- 
ous, Ufe  threatening,  medical  condition  this  procedure  has  a  significant  disadvan- 
tage in  that  it  takes  three  days.  Currently,  these  procedures  are  being  performed 
in  an  outpatient  clinic  by  a  physician  who  is  trained  as  a  family  practitioner  with 
only  four  months  of  obstetric  training.  A  critically  iU  patient  should  be  treated  in 
a  mgh  risk  obstetrical  center  with  medical  support  and  under  the  care  of  an  obste- 
trician with  consultation  from  maternal  fetal  medicine  specialists.  The  hospital  were 
I  am  vice-chair  and  have  spent  most  of  my  professional  career  does  over  5,000  deliv- 
eries a  year  and  has  an  active  high  risk  service  with  two  maternal  fetal  medicine 
specialists.  The  physicians  at  this  hospital  have  never  found  it  necessary  to  perform 
this  procedure  to  save  the  life  of  a  woman,  and  have  found  alternatives  that  we  feel 
are  equally  efficacious  and  safe.  What  is  necessary  in  these  cases  is  not  the  death 
of  the  fetus  but  the  delivery  of  the  fetus  from  the  mother.  One  week  ago  a  mother 
with  a  life  threatening  illness  was  treated  in  our  hospital  at  26  weeks  gestation. 
She  was  delivered  of  the  infant  who  was  then  cared  for  in  our  neonatal  intensive 
care  unit.  The  D&X  procedure  was  not  used. 

It  is  also  claimed  that  the  majority  of  these  procedures  are  to  deliver  horribly  mal- 
formed fetuses.  In  my  practice  I  encourage  my  patients  at  risk  for  genetic  defects 
to  obtain  genetic  testing  early.  Both  the  emotional  decision  to  terminate  a  preg- 
nancy and  the  physical  procedure  are  difficult  after  20  weeks  and  I  explain  to  my 
patients  that  acting  early  makes  the  decision  process  less  difficult.  With  current 
technology,  amniocentesis  testing  for  women  at  risk  can  be  performed  as  early  as 

14  weeks.  We  routinely  receive  results  in  10  to  14  days  allowing  parents  to  make 
the  decision  for  termination  well  before  20  weeks.  Low  risk  mothers  can  have  alpha 
feto  protein  testing  starting  at  16  weeks.  This  test  screens  for  women  at  risk  for 
having  a  fetus  with  Down's  syndrome  and  neural  tube  defects  such  as  anencephaly, 
where  the  brain  is  outside  the  body,  and  spina  bifida,  which  is  a  defect  in  the  spine. 
Again  these  results  are  obtained  by  18  weeks  and  obviates  the  need  for  abortion 
past  22  weeks.  Thus  the  need  for  termination  beyond  20  weeks  should  be  a  rare 
event.  Even  when  there  is  a  delay  in  diagnosis  and,  subsequently,  the  decision  to 
terminate,  there  are  safe  alternatives.  If  this  procedure  offered  significant  advan- 
tages over  other  termination  procedures,  and  if  there  were  no  safe  alternatives, 
there  would  be  more  physicians  performing  it.  Instead  there  are  only  two  clinics  to 
my  knowledge  performing  this  procedure  on  a  routine  basis. 

You  recently  heard  a  litany  of  tragic  stories  of  women  who  were  in  desperate  need 
of  this  procedure  for  either  fetal  or  maternal  reasons.  Unfortunately,  patient  con- 
fidentiality prevents  me  from  reciting  a  similar  litany  of  patients  seeking  termi- 
nations with  healthy  fetuses.  The  reality  is  that  most  of  these  abortions  are  not 
being  done  in  rare  and  tragic  circumstances.  In  an  interview  in  the  AMA  News  in 
July  of  1993  Dr.  Haskell  stated  that  the  majority  of  his  abortions  were  elective.  My 
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experience  with  patients  in  my  practice  reflects  a  similar  trend.  In  13  years  of  ob- 
stetrical practice  I  have  never  felt  the  need  to  refer  a  patient  for  the  D&X  proce- 
dure. Instead  I  know  of  three  patients  who  have  sought  pregnancy  termination  be- 
yond 20  weeks  at  the  Women  s  Health  Center  in  Dayton.  All  three  were  in  emo- 
tional crisis  pregnancies.  However,  none  of  them  had  a  medical  complication  of  their 
pregnancy,  and  aU  had  normal  fetuses.  They  sought  terminations  electively  for  so- 
cial reasons.  Their  pregnancies  were  all  terminated  but  their  social  situations  re- 
main unchanged.  Two  of  these  women  remain  patients  of  mine. 

It  has  been  noted  that  this  is  often  the  safest  procedure  for  many  women  seeking 
late  term  abortions.  The  medical  reality  is  more  complex.  Late  term  abortion  by  any 
method  is  difficult.  The  uterus  is  unresponsive  to  most  labor  induction  agents  and 
the  cervix  is  difficult  to  dilate.  The  fetus  can  weigh  from  under  a  pound  to  several 
pounds.  All  of  these  conditions  make  late  term  abortion  technically  difficult.  I  often 
deal  with  fetal  death  during  the  second  trimester  and  use  prostaglandin  to  effect 
removal.  It  can  often  take  up  to  three  days  and  even  when  the  mother  is  given  ade- 
quate pain  medication  can  be  emotionally  traumatic.  The  nurses  in  our  hospital  find 
it  such  a  difficult  task  providing  emotional  and  medical  support  to  these  patients, 
that  they  rotate  this  duty.  I  felt  that  perhaps  I  could  learn  something  from  tech- 
niques of  late  term  abortion.  In  my  research  and  in  talking  with  physicians  who  per- 
form late  term  abortions  I  found  nothing  preferable  and  safer  than  what  I  cxurently 
do.  In  fact  when  reading  the  description  of  the  D&X  procedure  I  found  several 
things  that  made  this  procedvu-e  very  unattractive.  Laminaria  are  used  to  dilate  the 
cervox  over  several  days.  I  quit  using  laminaria  several  years  ago — with  the  avail- 
ability of  prostaglandin  because  in  my  opinion  laminaria  are  not  less  painful  than 
prostaglandin.  In  the  description  of  the  D&X  procedure  onl^  a  paracervical  block  is 
used  which  is  the  equivalent  to  a  local  anesthetic.  The  patients  are  given  no  intra- 
venous sedation  and  clearly  are  not  completely  anesthetized.  In  my  medical  judg- 
ment this  procedure  offers  no  advantage  in  safety  nor  efficacy  over  other  methods 
of  termination. 

The  American  College  of  Obstetrics  &  Gynecology  had  been  noted  to  be  opposed 
to  legislation  prohibiting  the  D&X  procedure.  I  find  that  rather  confusing  because 
the  manner  in  which  it  is  currently  being  performed  does  not  meet  its  standards 
on  abortion.  In  The  Standards  of  Obstetric  and  G5mecologic  Services  published  by 
ACOG  in  1989  under  the  heading  of  abortion  it  states  "Generally,  abortions  in  the 
physician's  office  or  outpatient  clinic  should  be  limited  to  those  performed  within  14 
weeks  from  the  first  day  of  the  last  menstrual  period.  In  a  hospital-based  or  free- 
standing surgical  faciUtv,  abortions  should  generally  be  limited  to  those  performed 
within  18  weeks  from  the  last  menstrual  period.  In  a  hospital-based  facility  where 
surgical,  recovery,  and  emergency  response  capabilities  are  comprehensive,  however, 
abortions  may  be  performed  beyond  this  time.  Currently,  these  procedures  are  tak- 
ing place  up  to  24  weeks  gestation  in  an  outpatient  clinic  without  comprehensive 
capabilities. 

In  summary,  in  my  medical  judgment,  legislation  to  prohibit  the  D&X  procedure 
or  partial  birth  abortion  does  not  present  a  substantial  barrier  to  women  seeking 
late  term  abortion.  There  is  no  medical  evidence  that  this  procedure  is  safer  nor 
necessary  to  provide  comprehensive  health  care  to  women.  As  currentiy  practiced, 
it  does  not  meet  medical  standards  set  by  ACOG  nor  has  it  been  adequately  proven 
to  be  safe  nor  efficacious.  It  currently  is  used  in  my  community  not  for  treatment 
of  rare  and  tragic  pregnancies,  but  rather  for  termination  of  otherwise,  normal 
healthy  fetuses. 

I  thank  the  members  of  the  committee  for  their  time  and  attention. 

Nancy  G.  Romer,  M.D., 

November  14,  1995. 

The  Chairman.  We  will  finish  with  you,  Ms.  Alvare. 
STATEMENT  OF  HELEN  M.  ALVARE 

Ms.  Alvare.  Thank  you  very  much.  I  want  to  thank  the  chair- 
man and  the  members  of  the  committee  for  allowing  me  to  testify. 

I  could  summarize  my  entire  statement  by  the  exclamation,  so 
we  have  come  to  this.  For  more  than  two  decades  since  Roe  v. 
Wade,  the  country  has  coexisted  uneasily  with  abortion  on  demand, 
abortion  at  any  time  during  pregnancy  and  for  any  reason,  and  we 
have  thereby  4,300  abortions  a  day  every  day  of  the  week,  every 
week  of  the  year,  and  now  we  have  come  to  this.  The  abortion  in- 
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dustry  has  shown  itself  capable  of  abusing  even  this  widest  of  li- 
censes. 

A  description  of  the  partial-birth  abortion  is  the  single  greatest 
argument  against  its  continued  existence.  Everything  in  human 
beings  that  abhors  bloodshed,  opposes  violence,  and  seeks  solidar- 
ity with  the  weakest  members  of  the  society  cries  out  against  it. 
Call  it  natural  law,  human  instinct,  or  even  a  basic  sense  of  fair- 
ness. The  partial-birth  abortion  violates  everything  that  is  good,  ev- 
erything held  dear  in  the  human  person  and  the  human  commu- 
nity. When  a  practitioner  uses  sharp  scissors  to  stab  a  hole  in  the 
scull  of  a  baby  and  vacuum  out  its  brain  contents  and  calls  it  a 
medical  procedure,  words  have  indeed  lost  their  meaning. 

In  addition  to  its  obvious  inhumanity,  there  are  specific  reasons 
why  partial-birth  abortions  ought  to  be  banned.  First,  they  are 
more  akin  to  infanticide  than  abortion.  Second,  they  display  an  es- 
pecially gratuitous  form  of  killing  because  they  clearly  go  beyond 
terminating  an  unwanted  pregnancy  or  even  a  wanted  pregnancy 
to  guaranteeing  the  result  of  a  dead  child. 

There  is  a  third  problem  with  these  raised  by  the  kinds  of  argu- 
ments used  to  defend  them.  Despite  the  fact  that  the  practitioners 
themselves  have  stated  that  they  perform  these  for  mostly  purely 
elective  reasons,  proponents  of  partial-birth  abortions  use  the  exist- 
ence of  a  disabled  unborn  child  as  an  argument  for  their  continued 
existence. 

With  regard  to  infanticide,  no  one  looking  at  this  procedure  could 
disagree;  it  is  one-fifth  abortion,  four-fifths  infanticide.  It  kills  a 
child  when  80  percent  of  his  or  her  body  is  out  of  the  womb.  It 
should  certainly  be  the  case  that  there  is  a  moral  and  legal  consen- 
sus in  this  society  against  infanticide.  It  is  a  particularly  heinous 
kind  of  killing  when  the  victims  are  small  and  weak  and  defense- 
less, as  infants  are. 

Also,  the  partial-birth  abortion  is  the  slippery  slope  many  have 
warned  of  for  years.  It  was  abortion  advocates  who  established  the 
moment  of  birth,  the  moment  the  child  begins  to  exit  the  womb,  as 
the  line  between  legal  and  illegal  destruction  of  life.  In  fact,  when 
they  attacked  every  other  provision  of  the  Texas  law  at  issue  in 
Roe  V.  Wade,  they  did  not  attack  that  provision  which  was  a  crimi- 
nal ban  on  the  killing  of  a  child  that  had  begun  to  leave  the  womb. 
That  law  is  still  standing. 

If  partial-birth  abortions  remain  legal,  if  Congress  allows  them 
to  continue,  what  is  next?  Killing  a  child  who  has  emerged  from 
the  womb  3  or  4  more  inches,  or  maybe  killing  them  a  few  hours 
later  after  the  opportunity  to  examine  whether  or  not  they  suffer 
from  some  disability?  All  of  these  have  already  been  suggested  by 
scholarly  writers  who  support  late-term  abortions.  Opponents  of 
this  bill  keep  asking  whether  it  would  be  the  first  step  in  an  effort 
to  ban  all  abortions,  but  the  real  question  is  whether  allowing  this 
procedure  is  not  a  step  toward  legalized  infanticide. 

Also,  partial-birth  abortions  blur  the  line  between  abortion  and 
infanticide  in  another  way.  Abortion  advocates  like  to  envision 
abortion  as  a  process  which  relieves  a  mother's  body  of  a  burden- 
some obligation.  Our  courts  speak  of  a  woman's  right,  and  I  quote 
from  Roe,  "to  terminate  her  pregnancy."  The  child's  death,  when 
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mentioned  at  all,  is  treated  as  an  unfortunate,  almost  indirect  con- 
sequence of  the  abortion  process. 

But  in  the  case  of  partial-birth  abortion,  the  mother's  body  could 
be  relieved,  her  pregnancy  terminated,  by  the  removal  of  a  live 
child  and  not  a  dead  one.  The  partial-birth  abortion,  however,  is 
designed  specifically  to  produce  not  only  a  termination  of  the  moth- 
er's pregnant  state,  but  specifically  a  dead  offspring. 

Pope  John  Paul  II  and  many  other  moral  teachers  of  many  faiths 
and  no  faith  throughout  history  have  observed  that  it  is  a  measure 
of  civilization  how  it  treats  its  weakest  members,  and  a  society  that 
consciously  tolerates  the  partial-birth  abortion  brutalizes  itself  not 
merely  in  the  medical  community  which  tolerates  it  or  performs  it, 
but  the  larger  community,  and  those  who  practiced  late-term  abor- 
tions have  acknowledged  this,  in  a  way. 

Dr.  Warren  Hem,  who  performs  late-term  abortions  in  Colorado 
and  has  authored  the  Nation's  most  widely  used  textbook  on  abor- 
tion practice,  says  of  the  partial-birth  abortion,  "You  really  can't 
defend  it.  I'm  not  going  to  tell  someone  else  they  should  not  do  this 
procedure,  but  I'm  not  going  to  do  it."  Elsewhere,  this  same  doctor 
has  written  about  the  devastating  emotional,  psychological  and 
medical  effects  of  late-term  abortions  on  those  who  see  them,  who 
witness  them. 

The  late  Dr.  James  McMahon,  also  a  well-known  practitioner  of 
the  partial-birth  method,  acknowledged  that  the  procedure  Dr. 
Haskell  and  a  number  of  other  doctors  use  makes  some  people 
queasy,  and  legally  unchecked,  the  practice  is  spreading.  Practi- 
tioners like  Dr.  McMahon  acknowledged  that  they  are  teaching  oth- 
ers. The  National  Abortion  Federation  noted  in  the  New  York 
Times  only  a  few  weeks  ago  that  more  doctors  are  recently  report- 
ing using  the  method.  One  doctor  quoted  said  he  has  done  it  and 
taught  it  for  the  last  10  years  and  knows  doctors  in  other  cities 
doing  the  same. 

In  fact,  if  abortion  advocates  have  their  way,  many  others  will 
be  taught  this  on  a  mandatory  basis  in  ob/gyn  residency  programs 
through  the  country.  The  Accreditation  Council  for  Graduate  Medi- 
cal Education  has  passed  a  directive  making  abortion  training  an 
integral  part  of  such  programs,  with  no  limit  as  to  gestational  age 
or  abortion  method. 

There  is  an  old  axiom  that  those  who  harm  others  do  more  harm 
to  themselves;  the  handle  is  more  dangerous  than  the  sword.  When 
you  shut  yourself  off  from  the  humanity  of  a  child,  you  end  up  de- 
humanizing yourself  If  doctors  are  allowed  or  even  encouraged  to 
perform  partial-birth  abortions,  if  Americans  now  exposed  to  what 
they  are  through  these  hearings  are  told  they  must  accept  them 
continuously  as  legal,  who  can  predict  the  ultimate  consequences 
for  our  society's  now  precarious  hold  on  the  dignity  of  human  life? 

Finally,  the  argument  made  by  proponents  of  partial-birth  abor- 
tion based  on  disability.  Disabled  Americans  suffer  indignities 
every  single  day.  As  a  former  activist  in  that  movement  and  as  a 
member  of  a  family  of  persons  who  have  disabilities,  I  am  well 
aware  of  this. 

Proponents  of  this  bill  are  arguing  that  this  method  of  abortion 
should  be  preserved  specifically  because  of  its  use  on  disabled  un- 
born. Now,  they  know  that  80  percent  of  abortions  done  in  this  way 
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by  the  doctor  who  does  them  himself,  one  of  the  inventors,  if  you 
will,  are  purely  elective,  and  yet  they  use  this  argument. 

That  even  aside,  stripped  of  emotion  and  reduced  to  its  plain 
logic,  their  argument  is  that  this  procedure  allows  disabled  infants 
to  be  aborted  efficiently  and  gives  their  mothers  the  opportunity  to 
say  good-bye  to  a  child  who  is  in  one  piece,  albeit  whose  head  is 
crushed,  as  opposed  to  the  many  pieces  that  an  alternate  kind  of 
abortion  produces,  or  as  opposed  to  a  fully  intact,  but  a  live  infant 
who  would  be  allowed  to  die  naturally  in  his  or  her  mother's  arms. 

This  argument  mistakes  the  emotional  empathy  that  we  ought  to 
feel  for  a  parent  suffering  at  the  prospect  of  a  disabled  child  for  an 
argument  in  favor  of  a  brutal  abortion  procedure.  We  all  wish  to 
relieve  as  much  pain  as  we  can  for  a  parent  suffering  at  the  pros- 
pect of  a  seriously  disabled  child,  but  an  argument  for  kindness  to 
a  suffering  parent  should  lead  us  to  have  a  similar  argument  for 
kindness  to  the  child.  That  is  a  consistent  compassion. 

Empathy  for  emotion  for  the  parents  is  only  consistent  if  we  have 
empathy  for  every  member  of  the  human  family,  and  also  we  must 
remember  that  law  is  not  about  reflecting  emotional  empathy  for 
a  particular  person.  We  are  not  here  today  to  discuss  the  virtue  of 
women  who  have  had  these  abortions  or  whether  they  cried  when 
they  had  them  or  whether  they  really  wanted  the  child,  but  had 
the  abortion  anyway. 

We  are  here  to  pass  a  law  that  reflects  an  objective  morality  that 
abortion  of  this  kind,  that  infanticide  really  is  wrong,  and  if  we 
don't  ban  this  kind  of  abortion,  do  we  really  want  to  be  a  country 
that  tells  persons  with  disabilities  that  a  method  of  abortion  called 
gruesome  even  by  its  supporters  should  be  reserved  especially  for 
them?  Consider,  if  you  will,  the  contradictions  that  would  pose  with 
Congress  creating  the  Americans  With  Disabilities  Act  or  the  child 
abuse  amendments. 

In  conclusion,  in  our  view,  from  a  moral  point  of  view,  all  abor- 
tions are  certainly  a  tragedy.  All  abortions,  whatever  their  sad  cir- 
cumstances that  lead  women  to  resort  to  them,  are  objectively  mor- 
ally wrong.  None  of  us  had  the  right  to  attack  an  innocent  human 
life,  but  in  partial-birth  abortions  we  face  a  new  and  extreme  vari- 
ation on  the  abortion  mentality. 

Precisely  because  it  cannot  be  defended  honestly,  this  method, 
supporters'  chief  tactics  have  included  changing  the  subject,  mak- 
ing false  claims  about  the  circumstances  of  the  abortion,  question- 
ing the  motives  of  those  of  us  who  disagree,  and  trying  to  keep  any- 
one from  seeing  or  hearing  pictures.  But  as  pro-choice  activist 
Naomi  Wolf  recently  asked  her  feminist  allies,  "How  can  we  charge 
that  it  is  vial  and  repulsive  for  pro-lifers  to  brand  vial  and  repul- 
sive images  if  the  images  are  real?  To  insist  that  the  truth  is  in 
poor  taste  is  the  very  height  of  hypocrisy. 

In  this  case,  above  all,  that  vial  and  repulsive  image  is  real.  We 
ask  this  committee  to  vote  for  truth  and  against  hypocrisy  by  ap- 
proving H.R.  1833  without  change.  Thank  you. 

[The  prepared  statement  of  Ms.  Alvare  follows:] 

Prepared  Statement  of  Helen  M.  Alvare,  Esq.,  on  Behalf  of  the  National 
Conference  of  Catholic  Bishops  Secretariat  for  Pro-Life  Activities 

For  more  than  two  decades  since  Roe  v.  Wade,  the  people  of  the  United  States 
have  coexisted,  always  uneasily,  with  abortion  on  demand.  As  mandated  by  the  U.S. 
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Supreme  Court  in  Roe,  abortions  are  permitted  at  any  time  during  pregnancy,  for 
any  reason. ^  As  a  result,  in  communities  across  the  United  States,  we  nave  forty- 
three  hundred  abortions  each  day,  every  day  of  the  week,  every  week  of  the  year. 
Now,  the  abortion  industry  has  shown  itself  capable  of  abusing  even  this  widest 
of  licenses.  The  industry  has  invented  a  method  of  abortion  that,  to  most  observers, 
crosses  the  Une  between  abortion  and  infanticide.  Public  unease  with  abortion  has 
always  been  at  its  most  intense  over  later-term  abortions,  those  in  the  second  and 
third  trimesters. 2  With  the  late-term  method  known  as  partial-birth  abortion  which 
destroys  developed  children  in  the  very  process  of  live  birth,  it  was  inevitable  that 
the  limits  of  puoUc  endurance  would  be  reached  and  exceeded. 

VIOLATION  OF  COMMUNITY  STANDARDS 

A  description  of  a  partial-birth  abortion  is  the  single  greatest  argument  against 
its  continued  existence.  Everything  in  human  beings  which  abhors  bloodshed,  op- 
poses violence,  and  seeks  soUdarity  with  the  weakest  members  of  the  human  family, 
cries  out  against  its  continued  practice.  Call  it  natural  law,  call  it  human  instinct, 
or  call  it  a  basic  sense  of  fairness,  the  partial-birth  abortion  violates  everything  that 
is  good,  everything  held  dear  in  the  human  person  and  the  human  community. 
When  a  practitioner  uses  a  sharp  scissor  to  stab  a  hole  in  a  baby's  skull  and  vacuvim 
out  its  brains,  and  calls  it  a  "medical  procedure,"  words  have  lost  their  meaning. 

In  addition  to  its  obvious  inhumanity,  there  are  specific  moral  and  legal  reasons 
why  the  partial-birth  abortion  ought  to  be  banned.  First,  such  abortions  are  more 
akin  to  infanticide  than  abortion.  Second,  they  display  an  especially  gratuitous  form 
of  killing,  because  they  clearly  go  beyond  "terminating"  an  unwanted  pregnancy  to 
guaranteeing  the  resvdt  of  a  dead  child.  They  therefore  degrade  the  practitioners 
and  assistants  who  perform  them  and  the  society  that  knows  about  them  yet  refuses 
to  stop  them. 

Another  moral  problem  raised  by  these  abortions  is  the  kind  of  argument  used 
to  defend  them.  Despite  the  fact  that  most  partial-birth  abortions  are  for  purely 
elective  reasons,  it  is  claimed  that  these  abortions  must  be  preserved  so  that  they 
can  be  used  on  severely  disabled  children.  If  this  biU  should  founder  based  upon 
that  argument.  Congress  will  be  telling  the  public  not  only  that  disabled  lives  are 
not  worth  living,  but  that  disability  provides  a  rationale  for  killing  a  child  in  the 
most  heinous  fashion  available  in  the  abortion  industry  today. 

INFANTICIDE 

No  reasonable  person  can  disagree,  once  he  or  she  has  read  a  description  or  seen 
an  accurate  drawing  of  the  partid-birth  abortion  method:  it  is  one-fifth  abortion  and 
four-fifths  infanticide.  It  kills  a  child  when  80  percent  of  his  or  her  body  is  already 
outside  the  womb.  And  there  should  certainly  be  a  moral  and  legal  consensus  in  our 
country  that  infanticide  is  a  crime.  That  it  simply  cannot  be  tolerated  in  a  civilized 
society.  That  it  is  a  particularly  heinous  kind  of  kiUing  because  the  victims  are 
small,  weak  and  defenseless  as  the  very  youngest  infants  are. 

This,  the  partial-birth  abortion,  is  the  sUppery  slope  many  have  warned  of  for 
years.  It  was  abortion  advocates  who  established  the  moment  of  "birth,"  the  moment 
the  child  begins  to  exit  the  mother's  womb,  as  the  dividing  Une  between  legal  and 
illegal  destruction  of  human  life.  In  fact,  when  abortion  advocates  attacked  every 
other  provision  of  the  Texas  abortion  law  in  Roe  v.  Wade,  the  one  provision  they 
did  not  attack  was  a  criminal  ban  on  the  killing  of  a  child  who  had  begun  to  leave 
the  womb.  Roe.  v.  Wade,  410  U.S.  113,  117  n.l  (1973). 

But  the  pro-life  community  warned  that  it  would  not  be  long  before  the  same  ar- 
guments used  to  justify  killing  the  unborn  would  be  used  to  justify  killing  bom  hu- 
mans. And  for  a  time,  the  Supreme  Court  itself  sUd  a  considerable  distance  down 
that  slope,  invalidating  even  laws  requiring  a  physician  to  care  for  children  who 
have  survived  an  abortion  attempt.  Noting  this  trend,  one  commentator  said  that 


^In  Roe's  companion  case,  Doe  v.  Bolton,  410  U.S.  179,  194  (1973),  the  Supreme  Court  defined 
"health"  to  include,  "all  factors — physical,  emotional,  psychological,  familial,  or  the  woman's 
age — relevant  to  the  well-being  of  the  patient."  Consequently,  in  June,  1983,  The  United  States 
Senate  Judiciary  Committee  stated  in  a  report:  "The  Senate  Judiciary  Committee  observes  that 
no  significant  legal  barrier  of  any  kind  whatsoever  exists  today  in  the  United  States  for  a 
woman  to  obtain  an  abortion  during  any  stage  of  her  pregnancy."  Human  Life  FederaUsm 
Amendment,  Report  of  the  Committee  on  the  Judiciary,  United  States  Senate,  on  Senate  Joint 
Resolution  3,  June  7,  1983. 

2  In  a  November,  1994  Wirthlin  poll,  Only  14  percent  of  the  public  held  that  abortion  should 
be  legal  after  the  third  month  of  pregnancy.  In  an  August,  1990  Wirthlin  poll,  the  figure  was 
the  same. 
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the  Court  had  begun  to  treat  the  event  of  birth  "as  somewhat  like  a  state  border, 
which  an  officer  of  one  jurisdiction  may  disregard  if  he  is  following  a  fugitive  in  hot 
pursuit."  (James  Burtchaell,  "How  Much  is  A  Child  Worth?:  From  Abortion  to  Infan- 
ticide," in  Rachel  Weeping  and  Other  Essays  on  Abortion  (Kansas  City:  Andrews  and 
McMeel  1982)  p.  288).  Such  extremism  has  since  been  tempered  by  the  Court  in 
Webster  and  Casey — but  its  spirit  Uves  on  among  the  leaders  of  the  legal  abortion 
movement  and  members  of  the  abortion  industry.. 

If  partial-birth  abortions  remain  legal,  if  this  Congress  allows  them  to  continue, 
what  could  be  next  on  this  sUppery  slope?  Killing  children  who  have  emerged  from 
the  womb  3  or  4  inches  more?  That  is,  children  completely  bom,  but  stUl  attached 
by  an  umbihcal  cord?  Killing  them  a  few  minutes  after  complete  birth?  Or  maybe 
a  few  hours  later,  when  a  doctor  has  had  the  opportunity  to  determine  if  the  child 
suffers  any  disabilities?  All  of  these  have  already  been  suggested  by  scholarly  writ- 
ers who  support  late-term  abortions.^ 

Opponents  of  this  bill  keep  asking  whether  enacting  it  would  lust  be  the  first  step 
in  an  effort  to  ban  all  abortions.  By  the  real  question  should  be  whether  allowing 
this  procedure  would  serve  as  a  step  toward  legalized  infanticide? 

ENDING  PREGNANCY  VERSUS  KILLING  A  CHILD 

Partial-birth  abortions  also  blur  the  line  between  abortion  and  infanticide  in  an- 
other way.  Abortion  advocates  like  to  envision  abortion  as  a  process  which  relieves 
a  mother's  body  of  a  burdensome  obligation  she  does  not  wish  to  carry.  Our  courts 
speak  of  a  woman's  right  to  "terminate  her  pregnancy."  Roe  410  U.S.  at  153.  The 
child's  death — when  mentioned  at  all — is  treated  as  an  unfortunate,  almost  indirect 
consequence  of  the  abortion  process.  But  in  the  case  of  children  subjected  to  partial- 
birth  abortion,  the  mother's  body  could  be  "relieved"  and  her  pregnancy  "termi- 
nated" by  the  removal  of  a  live  child  as  of  a  dead  one.  The  partial-birth  abortion 
is  designed  not  to  produce  a  termination  of  the  mother's  pregnant  state,  but  to 
produce  a  dead  offspring.  The  process  by  which  the  partial-birth  procedure  is  per- 
formed makes  this  crystel  clear.  It  bears  a  strong  resemblance  to  the  procedure  for 
a  live  birth— dilation  of  the  mother's  cervix,  bringing  the  child  out  of  the  birth  canal, 
into  the  outside  world — with  one  exception:  when  this  process  is  almost  over,  the 
child  is  directly  and  violently  killed. 

BRUTALIZING  SOCIETY 

Pope  John  Paiil  has  observed  that  it  is  a  measure  of  a  civilization,  how  it  treats 
its  weakest  members.  And  a  society  that  consciously  tolerates  partial-birth  abortions 
must  certainly  brutalize  itself.  This  holds  true  both  for  the  community  of  doctors 
who  tolerate  such  a  practice,  and  for  the  larger  community. 

Those  who  practice  late-term  abortions  have  testified  to  this  themselves.  Dr.  War- 
ren Hem,  who  performs  late-term  abortions  in  Colorado  and  has  authored  the  na- 
tion's most  widely  used  textbook  on  abortion,  says  of  the  partial-birth  abortion:  'Tou 
really  can't  defend  it.  I'm  not  going  to  teU  somebody  else  that  they  should  not  do 
this  procedure.  But  I'm  not  going  to  do  it."  ("Outlawing  abortion  method,"  American 
Medical  News,  Nov.  20,  1995,  p.  3).  This  is  the  same  Dr.  Hem  who,  in  a  lectvu-e 
to  other  abortion  practitioners,  has  spoken  of  the  emotional  effects  of  late-term  abor- 
tion on  medical  personnel:  "Many  [abortion  cUnic  staff]  reported  serious  emotional 
reactions  which  produced  physiological  S5miptoms,  sleep  disturbances,  effects  on  per- 
scnail  relationships,  and  moral  an^sh.  *  *  *  [T]hose  capable  of  performing  or  as- 
sisting with  the  procedure  are  having  strong  personal  reservations  about  participat- 
ing in  an  operation  which  they  view  as  destructive  and  violent.  *  *  *  [T]here  is  no 
possibiUty  of  denial  of  an  act  of  destruction  by  the  operator.  It  is  before  one's  eyes. 
The  sensations  of  dismemberment  flow  through  the  forceps  Uke  an  electric  current." 
("What  About  Us?:  Staff  Reactions  to  the  D&E  Procedure,"  Presented  at  the  1978 
Meeting  of  the  Association  of  Planned  Parenthood  Physicians,  Oct.  26  1978).  Note 
that  Dr.  Hem  still  performs  the  "D&E"  procedure  which  he  so  graphically  describes 
here.  He  thinks  partial-birth  abortion  is  far  worse. 

The  late  Dr.  James  McMahon,  a  well-known  practitioner  of  the  partial-birth  meth- 
od "acknowledged  that  the  procedure  he.  Dr.  Haskell  and  a  handful  of  other  doctors 
use  makes  some  people  queasy."  ("Shock  tactic  ads  target  late-term  abortion  proce- 
dure," American  Medical  News;  July  5,  1993,  p.  3).  The  continued  practice  oi  such 
a  procedure  can  only  further  coarsen  doctors'  respect  for  human  Ufe.  It  can  only 


^See,  e.g.,  Michael  Tooley,  "Abortion  £ind  Infanticide,"  Philosophy  and  Public  Affairs  1,  no.  2 
(Fall  1972):  37-65;  Joseph  Fletcher,  "Indicators  of  Humanhood:  A  Tentative  Profile  of  Man," 
Hastings  Center  Report  2,  no.  5  (Nov.  1972):  1-4. 
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inure  them  to  taking  life,  in  a  way  that  the  AMA's  Council  on  Legislation  has  called 
"not  a  recognized  medical  technique."  (Press  Release,  National  Journal's  Congress 
Daily,  Oct.  10,  1995,  p.  1). 

Legally  unchecked,  the  practice  is  spreading.  Practitioners  like  Dr.  McMahon  ac- 
knowledge that  they  are  teaching  other  doctors  to  perform  partial-birth  abortions. 
The  National  Abortion  Federation  noted  in  the  New  York  Times  that  more  doctors 
are  recently  reporting  using  this  method.  One  doctor  quoted  said  that  not  only  has 
he  done  it  and  taught  it  for  the  last  10  years,  but  he  knows  doctors  in  other  cities 
that  do  the  same.  (Tamar  Lewin,  "Wider  Impact  is  Foreseen  for  Bill  to  Ban  Type 
of  Abortion,"  The  New  York  Times,  Nov.  6,  1995,  p.  AlO). 

In  fact,  if  abortion  advocates  have  their  way,  this  technique  along  with  all  others, 
will  be  taught  on  a  mandatory  basis  in  ob/gyn  residency  programs  across  the  United 
States.  The  Accreditation  Council  for  Graduate  Medical  Education  has  passed  a  di- 
rective making  abortion  training  an  integral  part  of  such  programs.  In  testimony 
to  the  Senate  Labor  and  Human  Resources  Committee  favoring  this  new  and  un- 
precedented mandate,  Dr.  Jordan  Cohen  of  the  Association  of  American  Medical  Col- 
leges made  it  clear  that  the  mandate  contains  no  limit  as  to  gestational  age  or  abor- 
tion method.  Other  proponents  support  the  mandate  by  deploring  the  tiny  number 
of  residency  programs  (7  percent)  which  presently  require  experience  in  second-tri- 
mester abortions.  In  short,  the  abortion  industry  has  begun  to  take  steps  to  spread 
the  partial-birth  abortion  technique  throughout  the  medical  community. 

There  is  an  old  axiom  that  those  who  harm  fellow  human  beings  end  up  doing 
more  harm  to  themselves:  "The  handle  is  more  dangerous  than  the  sword."  By  shut- 
ting themselves  off  from  others'  humanity,  they  end  up  dehumanizing  themselves. 
If  doctors  are  allowed  or  even  encouraged  to  perform  partial-birth  abortions — if 
Americans,  now  exposed  to  them  through  this  very  legislative  debate,  are  told  that 
they  must  accept  them  as  legal — who  can  predict  the  ultimate  consequences  for  our 
society's  now-precarious  hold  on  the  dignity  of  human  Ufe? 

DISABILITY 

Through  this  legislative  debate,  Americans  are  becoming  familiar  with  a  major  ar- 
gument of  those  who  oppose  this  bill.  Stripped  of  emotion  and  reduced  to  its  bare- 
bones  logic,  their  defense  is  that  this  procedure  allows  disabled  infants  to  be  aborted 
efficiently — and  gives  their  mothers  the  opportunity  to  say  "goodbye"to  a  child  who 
is  in  one  piece  (albeit  with  a  crushed  head)  as  opposed  to  the  many  pieces  that  an 
alternate  kind  of  abortion  might  produce.  Or  as  opposed  to  a  fully  intact  but  alive 
infant,  allowed  to  be  bom  and  to  die  in  his  or  her  parents'  arms.  Abortion  advocates 
rely  this  argument  despite  the  evidence  from  practitioners  of  the  partial-birth  meth- 
od that  eighty  percent  of  such  procedures  are  purely  "elective,"  and  not  related  to 
the  presence  of  a  disabled  unborn.  ("Shock-tactic  ads  target  late  term  abortion," 
American  Medical  News,  July  5,  1993,  p.  22). 

This  argument  mistakes  the  emotional  empathy  that  we  should  have  for  the 
mother  of  a  very  sick  infant  for  an  argument  in  favor  of  this  brutal  abortion  proce- 
dure. We  all  wish  to  relieve  as  much  pain  as  we  can  for  a  parent  suffering  at  the 
prospect  of  a  disabled  or  even  imminently  d3dng  child.  But  that  is  not  any  argument 
at  all  for  preserving  the  partial-birth  abortion  method  in  order  to  use  it  particularly 
to  kill  the  disabled. 

Disabled  Americans  struggle  every  single  day  with  demeaning  behavior  and  atti- 
tudes in  our  society.  Are  we  now  going  to  tell  persons  with  disabilities  that  a  meth- 
od of  abortion  considered  "gruesome"  even  by  its  supporters  should  be  reserved  espe- 
cially for  them?  That  partial  birth  abortions  will  be  allowed  precisely  because  they 
make  it  more  bearable  for  some  mothers  to  have  their  disabled  chil(ken  destroyed? 
It  should  seriously  disturb  this  body  and  the  American  people  that  such  arguments 
are  even  being  raised.  To  grant  them  any  legal  force  whatsoever  would  be  an  utter 
tragedy. 

Consider  if  you  will,  the  contradiction  that  Congress  woxild  create  with  its  own 
policies.  The  Americans  with  Disabilities  Act  tries  to  ensure  that  children  and 
advilts  with  disabling  conditions  have  the  same  access  to  health  care  and  other  serv- 
ices as  everyone  else.  The  federal  Child  Abuse  Amendments  of  1984  reqxiire  that 
a  newborn  infant  with  serious  disabilities  receive  the  same  life-saving  care  as  other 
infants.  Are  we  to  imagine  that  those  policies  will  survive,  if  we  now  say  that  a 
mostly-born  infant  with  disabilities  can  be  brutally  killed  in  a  way  that  we  would 
not  tolerate  for  an  able-bodied  or  more  intelligent  child — ^indeed  that  we  would  not 
tolerate  for  an  animal? 
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CONCLUSION 


In  our  view,  all  abortions  are  a  tragedy.  All  abortions — whatever  the  sad  cir- 
cumstances and  distraught  feelings  that  lead  many  women  to  resort  to  them — are 
objectively  morally  wrong.  None  of  us,  objectively,  has  the  right  to  directly  attack 
an  innocent  human  life. 

But  in  partial-birth  abortions  we  face  a  new  and  extreme  variation  on  the  abor- 
tion mentality  that  is  indefensible  for  almost  everyone — including  the  many  mem- 
bers of  Congress,  physicians  and  others  who  support  "abortion  rights."  Precisely  be- 
cause partial-birth  abortions  cannot  be  defended  honestly,  supporters'  chief  tactics 
have  been  to  change  the  subject,  to  make  false  claims  about  tne  circumstances  of 
the  abortions,  to  question  the  motives  of  those  who  disagree,  and  to  try  to  keep  any- 
one from  seeing  or  hearing  any  depiction  of  what  the  procedure  is.  But  as  "pro- 
choice"  activist  Naomi  Wolf  recently  asked  her  feminist  allies:  "How  can  we  charge 
that  it  is  vile  and  repulsive  for  pro-Ufers  to  brandish  vile  and  repulsive  images  if 
the  images  are  real?  To  insist  that  the  truth  is  in  poor  taste  is  the  very  height  of 
hypocrisy."  (N.  Wolf,  "Ovu-  Bodies,  Our  Souls,"  The  New  Republic,  Oct.  16,  1995,  p. 
32). 

In  this  case,  above  all,  the  vile  and  repulsive  image  is  real.  We  ask  this  committee 
to  vote  for  truth  and  against  hypocrisy  by  approving  H.R.  1833  without  change. 

The  Chairman.  Thank  you,  Ms.  Alvare.  We  appreciate  having  all 
of  you  here  today.  We  are  going  to  have  5-minute  question  periods, 
and  I  hope  our  fellow  Senators  will  observe  them;  I  certainly  will. 

Let  me  ask  all  of  you  doctors,  are  you  all  familiar  with  Dr.  War- 
ren Hern  of  Colorado,  author  oi  Abortion  Practice'?  Is  anybody  not 
familiar? 

[No  response.] 

The  Chairman.  OK  I  don't  know  this  personally,  but  what  do 
you  understand  his  reputation  as  a  doctor  to  be.  Dr.  Campbell,  Dr. 
Robinson? 

Dr.  Robinson.  I  have  worked  with  him  and  meet  him  at  the 
American  Public  Health  Association  on  a  rather  regular  basis.  I  did 
a  book  review  on  his  second  book  when  he  was  having  trouble  get- 
ting it  publicized.  I  have  found  him  a  perfectly  competent  person. 
He  will  chair  one  of  the  sections  at  the  APHA  coming  up  these  next 
2  years,  and  is  very  informative  and  has  dedicated  himself  to  pro- 
viding for  women  this  option  which  many  of  us  think  is  truly  a 
moral  and  specific  choice.  So  he  is  good. 

The  Chairman.  Does  anybody  differ  with  that  particular  descrip- 
tion? 

[No  response.] 

The  Chairman.  I  understand  that  he  is  regarded  as  a  leading 
specialist  on  late-term  abortions.  Am  I  wrong  about  that.  Dr.  Rob- 
inson? 

Dr.  Robinson.  I  think  he  has  published  more  in  that  area.  His 
book  has  incredible  detail  about  the  risks  and  benefits  and  safety 
of  all  of  them. 

The  Chairman.  Well,  thank  you.  I  just  want  to  read  to  the  wit- 
nesses comments  Dr.  Hem  made,  as  reported  in  the — ^yes,  Dr. 
Campbell? 

Dr.  Campbell.  I  myself  don't  think  that  Dr.  Hern  regards  him- 
self as 

Senator  Feinstein.  Would  you  speak  up,  please? 

Dr.  Campbell.  I  don't  think  Dr.  Hem  regards  himself  as  the 
world's  leading  authority  on  late  second-  and  third-trimester  abor- 
tions. 

The  Chairman.  But  do  you  disagree  with  anything  Dr.  Robinson 
said? 
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Dr.  Campbell.  I  think  Dr.  Hern  limits  himself  to  earlier  proce- 
dures and  don't  know  that  he  sets  himself  out  as  an  authority  on 
postviability  abortions. 

The  Chairman.  Well,  let  me  just  read  to  the  witnesses  comments 
Dr.  Hern  made,  as  reported  in  the  November  20,  1995,  American 
Medical  News  published  by  the  American  Medical  Association.  Dr. 
Hem  opposes  this  bill,  and  I  want  to  make  that  clear,  but  I  think 
his  comments  on  the  procedure  described  in  the  bill  are  extremely 
telling. 

He  said,  "I  have  very  serious  reservations  about  this  procedure." 
He  is  the  author  of  Abortion  Practice,  the  Nation's  most  widely 
used  textbook  on  abortion  standards  and  procedures.  I  might  add 
that  according  to  the  information  I  have.  Dr.  Hern  specializes  in 
late-term  procedures. 

The  article  says  that  he  is  an  authority  on  late-term  procedures, 
and 

He  opposes  the  bill  because  he  thinks  Congress  has  no  business  in  dabbling  in 
the  practice  of  medicine  and  because  he  thinks  more  anti-abortion  legislation  will 
follow.  But  of  the  procedure  in  question  he  says,  'Tou  really  can't  defend  it.  I'm  not 
going  to  tell  somebody  else  that  they  should  not  do  this  procedure,  but  I'm  not  going 
to  do  it."  Dr.  Hem's  concerns  center  on  claims  that  the  procedure  in  late-term  preg- 
nancy can  be  safest  for  the  pregnant  woman  and  that  without  this  procedure, 
women  would  have  died.  "I  would  dispute  any  statement  that  this  is  the  safest  pro- 
cedure to  use." 

To  quote  from  this  article  again: 

"Turning  the  fetus  to  a  breech  position  is  potentially  dangerous,"  he  added.  "You 
have  to  be  concerned  about  causing  amniotic  fluid,  embolism,  or  placental  abruption 
if  you  do  that." 

Now,  these  comments  on  this  abortion  procedure  come  from  the 
doctor  who  literally  wrote  the  book  on  abortion  procedures,  a  recog- 
nized leader  in  late-term  abortions.  Do  any  of  you  care  to  comment 
about  his  comments? 

Dr.  Campbell.  I  would  dispute  that  Dr.  Hern  is  a  leading  au- 
thority on  third-trimester  abortions.  His  reference  to  podalic  ver- 
sion being  dangerous  would  also  reflect  that  he  is  unaware  that  po- 
dalic version  is  not  a  procedure  of  choice  in  doing  an  intact  D&E. 
A  practitioner  will  initially  deliver  whichever  portion  of  the  fetus 
is  most  easily  delivered. 

The  Chairman.  Dr.  Robinson,  do  you  agree  with  that? 

Dr.  Robinson.  I  think  he  has  not  done  obstetrics  for  a  long  time, 
so  his  concepts  of  internal  podalic  version  are  rather  old.  I  do  not 
think  he  thinks  of  himself  as  the  expert,  although  he  certainly  has 
been  tremendously  involved.  I  think  his  comments  about  this  legis- 
lation, as  I  commented,  are  going  to  be  a  burden  on  us,  and  al- 
though he  may  personally  not  elect  to  do  this  on  his  patients,  he 
thinks  it  will  be  a  major  step  backwards  for  women's  choice,  as  he 
clearly  says  in  his  article,  and  I  believe  you  read  it. 

The  Chairman.  Dr.  Ellison,  do  you  have  any  comments? 

Dr.  Ellison.  I  have  no  comments. 

The  Chairman.  Dr.  Romer? 

Dr.  Romer.  I  would  point  out  that  Dr.  Hem  published  an  article 
in  Obstetrics  and  Gynecology,  which  is  the  major  journal  of  the 
American  College  of  Obstetrics  and  Gynecology,  in  February  1993 
entitled,  "Outpatient  Abortion  for  Fetal  Anomaly  and  Fetal  Death 
from  15  to  34  Menstrual  Weeks'  Gestation:  Techniques  and  Clinical 
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Management."  He  does  not  mention  partial-birth  abortion  in  this 
article,  does  not  describe  it. 

This  is  a  very  recent  article  and  talks  about  his  experience  over 
a  10-year  period,  and  I  think  that  we  need  to  accept  his  statements 
with  regard  to  this  because  he  has  published  his  experience,  unlike 
those  who  have  done  the  partial-birth  abortion.  We  can  find  no 
medical  literature  and  reference  to  partial-birth  abortion  similar  to 
what  Dr.  Hem  has  published. 

The  Chairman.  Dr.  Smith,  I  didn't  mean  to  ignore  you.  My  time 
is  up,  but  this  question  was  asked  before. 

Dr.  Smith.  OK.  I  just  wanted  to  very  briefly  say  that  when  I  read 
Dr.  Haskell's  paper,  I  immediately  recognized  that  what  he  was 
doing  was  a  perversion  of  internal  podalic  version,  and  he  specifi- 
cally states  that  he  goes  in  with  ultrasound,  grabs  the  feet,  brings 
the  baby  down. 

If  you  look  at  the  pictures  which  Dr.  Haskell  himself  has  verified 
as  accurate  and  compare  those  to  the  pictures  in  Williams'  Obstet- 
rics that  describe  internal  podalic  version,  they  are  essentially 
identical. 

The  Chairman.  You  are  referring  to  these  pictures  over  here? 

Dr.  Smith.  Yes,  the  series  of  four  pictures.  If  you  look  in  Wil- 
liams' Obstetrics  and  compare  what  he  does  to  those  pictures,  any 
obstetrician  who  reads  his  description — as  I  said,  when  I  read  that 
description,  my  immediate  thought  was  that  they  were  doing 
breech  extractions  in  the  office  under  local,  and  Williams'  Obstet- 
rics very  specifically  states  that  there  is  serious  injury  to  the  moth- 
er when  you  do  these  kinds  of  things  and  that  an  obstetrician 
should  not — that  there  are  no  indications  for  doing  them,  except 
when  they  are  second  twins  or  very  limited  other  circumstances. 

The  Chairman.  Thank  you. 

Senator  Kennedy. 

Senator  Kennedy.  Well,  thank  you,  Mr.  Chairman.  I  have  been 
struck  by  the  unusual  nature  of  this  undertaking.  We  have  a  panel 
with  several  distinguished  physicians.  They  are  all  here  in  good 
faith.  They  have  a  professional  disagreement  about  the  efficacy  and 
the  appropriateness  of  a  surgical  procedure. 

So  we  have  to  ask  ourselves  why  is  the  Senate  Judiciary  Com- 
mittee or  the  Congress  of  the  United  States  equipped  to  resolve 
that  medical  dispute?  To  my  knowledge,  none  of  the  members  of 
the  committee  has  spent  a  single  day  in  medical  school.  Isn't  there 
a  more  sensible  way  to  deal  with  this  dispute  than  enactment  of 
a  Federal  criminal  statute?  Aren't  there  mechanisms  within  the 
medical  profession? 

I  am  thinking  of  practice  guidelines,  hospital  ethics  boards,  doc- 
tor disciplinary  procedures,  or  even  civil  lawsuits.  If  there  is  a  seri- 
ous problem  with  one  doctor,  and  I  don't  know  that  there  is,  why 
not  leave  this  to  the  State  where  the  doctor  practices?  Forty-one 
States,  including  Ohio,  already  regulate  postviability  abortions. 
The  only  reason  we  are  sitting  here  as  some  kind  of  medical  review 
board  is  that  the  proponents  of  this  bill  want  to  outlaw  all  abor- 
tions. 

You  don't  favor,  Dr.  Smith,  any  abortions,  do  you? 

Dr.  Smith.  That  is  not  true  because  I  have  had  to  do  abortions 
to  save  the  life  of  a  mother,  and  I  also  have  patients  that  have 
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problems  with  babies  that  have  genetic  abnormalities.  So  I  know 
as  an  obstetrician  there  is  no  way  that  you  can  avoid  the  situation. 

Senator  KE>fNEDY.  So  my  own  sense  is  that  this  whole  process 
is  flawed  in  the  first  place. 

Dr.  Robinson,  as  I  understand  it,  you  were  a  medical  missionary 
for  11  years. 

Dr.  Robinson.  Correct,  sir. 

Senator  Kennedy.  And  that  was  under  the  Presbjderian 
Church's  program,  is  that  correct? 

Dr.  Robinson.  That  is  correct,  sir. 

Senator  KENNEDY.  So  since  you  have  been  practicing  for  40 
years,  you  have  really  seen  it  all,  I  imagine. 

Dr.  Robinson.  From  Korea,  from  city  hospitals,  from  academic 
centers  in  New  York  and  in  Baltimore,  Planned  Parenthood,  I  have 
been  involved  and  had  a  full  and  very  happy  career. 

Senator  Kennedy.  In  your  opinion,  do  you  think  women  would 
stop  having  abortions  if  they  became  illegal  again,  or  would  they 
simply  resort  to  less  safe  abortions? 

Dr.  Robinson.  To  the  best  of  my  knowledge,  prior  to  Roe  v.  Wade 
in  1973,  there  were  about  800,000  abortions  being  done  in  America 
illegally,  although  there  were  limited  ways  in  which  a  woman  could 
get  a  legal  abortion,  and  at  Columbia  in  the  1950's  I  was  involved 
occasionally  in  doing  a  legal  abortion.  But  most  of  them  and  what 
I  described  was  the  results  of  the  illegal  abortion. 

Senator  Kennedy.  To  your  knowledge,  has  the  U.S.  Congress 
ever  outlawed  a  specific  medical  procedure? 

Dr.  Robinson.  To  the  best  of  my  knowledge,  they  have  stayed  off 
our  backs  for  a  long  time,  and  I  would  hope  that  they  would  not 
pass  laws  that  will  interfere  with  us  again. 

Senator  Kennedy.  Has  the  U.S.  Congress  ever  before  subjected 
a  physician  to  criminal  penalties  for  serving  the  health  needs  of  his 
or  her  patient,  as  they  saw  it? 

Dr.  Robinson.  To  the  best  of  my  knowledge,  and  it  is  40  years, 
they  have  never  done  that. 

Senator  Kennedy.  So  in  your  view,  is  H.R.  1833  consistent  or  in- 
consistent with  the  view  that  government  should  get  off  the  backs 
of  its  citizens? 

Dr.  Robinson.  It  is  inconsistent  with  the  idea  that  the  govern- 
ment should  get  ofi"  our  backs.  I  think  it  should  stay  off  our  backs, 
and  I  am  pleased  that  there  are  groups  who  want  them  to  get  off 
our  backs. 

Senator  Kennedy.  I  have  no  further  questions. 

The  Chairman.  Senator  Specter  is  next. 

Senator  Specter.  Thank  you,  Mr.  Chairman. 

Dr.  Campbell,  according  to  the  information  provided  to  me,  you 
have  observed  10  of  the  procedures  which  we  are  discussing  today, 
is  that  correct? 

Dr.  Campbell.  That  is  correct. 

Senator  Specter.  I  am  interested  to  know  the  circumstances  in 
which  these  late-term  abortions  are  performed.  We  have  heard  re- 
ports about  saving  the  life  of  a  mother.  We  have  heard  reports 
about  abnormalities  in  the  fetus  so  that  the  fetus  would  not  live. 
There  has  also  been  a  contention  that  the  late-term  abortions  in- 
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volve  some  conditions  with  which  the  fetus  could  emerge,  live,  and 
simply  have  a  disability. 

What  were  the  circumstances  in  the  late-term  abortions  which 
you  observed? 

Dr.  Campbell.  Most  of  the  procedures  I  observed  were  right 
around  the  edge  of  viability  at  25  to  27  weeks.  None  of  these  babies 
had  defects  that  would  let  them  live.  There  is  much — 

Senator  Specter.  None  had  defects  which  would  let  them  live? 

Dr.  Campbell.  No;  all  had  defects  which  would  not  let  them  live. 

Senator  Specter.  All  had  defects  which  would  not  let  them  live? 

Dr.  Campbell.  A  single-chambered  heart,  a  baby  with  no  kid- 
neys. 

Senator  Specter.  Would  you  think  it  appropriate  to  have  a  late- 
term  abortion  absent  that  consideration;  that  is,  if  the  fetus  did  not 
have  defects  which  would  prove  fatal,  but  simply  had  an  abnormal- 
ity or  a  disability? 

Dr.  Campbell.  No,  I  would  not.  Occasionally,  someone  comes  to 
see  me  who  thinks  she  is  10  weeks  pregnant;  it  turns  out  she  is 
32  weeks.  I  don't  say,  where  can  we  get  you  a  third-trimester  abor- 
tion. I  say,  you  will  be  having  a  baby  in  a  couple  months. 

Senator  Specter.  Well,  my  question  goes  to  the  circumstance  for 
the  late-term  abortion.  You  say  in  all  10  that  you  observed,  the 
fetus  would  not  have  survived  outside  the  womb. 

Dr.  Campbell.  There  are 

Senator  Specter.  My  question  is  would  you  think  it  appropriate 
to  have  a  late-term  abortion  if  the  fetus  would  survive  outside  the 
womb  with  something  like  Down  Syndrome? 

Dr.  Campbell.  I  think  Down  Syndrome,  per  se,  does  not  prohibit 
survival  outside  the  womb,  and  I  would  not  think  that  Down  Syn- 
drome in  and  of  itself  would  be  an  indication  for  a  third-trimester 
procedure. 

Senator  Specter.  How  about  the  issue  of  an  anesthesia  or  a  sed- 
ative? Dr.  Ellison,  perhaps  you  are  in  the  best  position  to  answer 
that.  We  have  heard  reports  about  pain  sustained  by  the  fetus.  Is 
it  realistic  to  have  some  anesthesia  or  some  sedative  which  would 
rule  out  that  pain? 

Dr.  Ellison.  The  amount  of  anesthesia  that  you  would  have  to 
give  to  produce  brain  death  would  be  excessive  to  both  the  mother 
as  well  as  the  fetus. 

Senator  SPECTER.  Well,  how  about  just  applying  it  to  the  fetus? 

Dr.  Ellison.  That  is  going  to  be  difficult  to  do.  One  of  the  fron- 
tiers of  pediatric  surgery  is  in  utero  surgery,  and  in  this  case  you 
anesthetize  the  mother  and  sufficient  anesthesia  is  believed  to 
cross  the  placenta  to  relieve  the  fetus'  pain,  sensation  of  pain,  but 
that  is  a  unique  setting. 

Senator  SPECTER.  Without  pursuing  that  further,  I  want  to  ask 
Dr.  Romer  a  question.  You  have  emphasized  in  your  statement  and 
in  your  testimony  about  the  problem  in  the  physician's  office  or 
outpatient  clinic  should  be  limited  to  those  performed  within  14 
weeks,  et  cetera.  Would  you  see  any  circumstance  where  this  late- 
term  abortion  procedure  would  be  appropriate  if  performed  in  the 
hospital  and  to  save  the  life  of  the  mother? 

Dr.  ROMER.  It  is  preferred  in  the  hospital.  We  have  a  perinatal 
intensive  care  unit  where  we  can  do  invasive  monitoring  of  women 
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who  are  critically  ill.  Two  weeks  ago  in  my  institution,  we  took  care 
of  a  woman  who  was  26  weeks  pregnant  who  was  severely  ill.  She 
was  cared  for  by  her  private  obstetrician,  by  the  high-risk 
perinatologist.  The  neonatoligist  attended  her  baby,  who  weighed 
approximately  1  pound  when  it  was  bom.  These  women  are  inap- 
propriately cared  for  in  an  outpatient  situation  by  someone  who 
has  no  training  in  high-risk  obstetrics. 

Senator  Specter.  But  my  question  goes  to  whether  there  is  any 
circumstance  in  which  this  medical  procedure  would  be  appropriate 
in  a  hospital.  If  this  legislation  is  passed 

Dr.  RoMER.  No;  we  care  for  these  women  without  using  this  pro- 
cedure and  have  found  safe  and  efficacious  alternatives,  and  we  do 
second-trimester  terminations  for  maternal  and  fetal  indications 
without  using  this  procedure. 

Senator  Specter.  A  final  question.  So  you  disagree  with  what 
Dr.  Campbell  has  testified  to  that  women  are  twice  as  likely  to  die 
with  induction  as  opposed  to  D&E  and  14  times  as  likely  to  die 
with  a  cesarean  as  with  D&E?  You  disagree  with  that? 

Dr.  Romer.  Yes,  I  disagree,  yes. 

Senator  Specter.  Thank  you  very  much. 

Dr.  Campbell.  She  is  not  disagreeing  just  with  me,  but  also  with 
Dr.  David  Grimes  in  the  Journal  of  Reproductive  Medicine  in  July 
1985.  I  would  be  happy  to  submit  this  article  as  evidence  as  well. 

Senator  Specter.  Thank  you  very  much. 

The  Chairman.  We  would  be  happy  to  make  it  part  of  the  record. 

Senator  Specter.  Thank  you,  Mr.  Chairman. 

[The  article  referred  to  follows:] 
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The  cotnpafttlive  safety  of  methods  used  to  perform  sec- 
ond-trimester  ebprlion  is  an  important  public  health  con- 
cent. Morbidity  and  mortaHty  studies  have  indicated  lluit 
dilation  and  evacuation  (D&E)  is  safer  than  instillation 
atfortion,  which  is  safer  than  hysterotomy  and  hysterec- 
tomy. In  the  third  phase  of  the  Joint  Program  for  the  Study 
of  Abortion,  the  adjusted  relative  risk  of  serious  complica- 
tions associated  with  the  intraamniotic  instillation  of  urea 
and  prostaglandin  Fj^  (the  safest  aborlifacient  regimen) 
ttws  1.9  times  that  associated  with  D&E  (95%  confidence 
interval,  1.2-3.1).  An  analysis  of  abortion  mortality  in 
the  United  States  from  1972  to  1981  revealed  a  death-to- 
case  rale  of  4.9  per  100,000  abortions  associated  with 
D&E,  9.6  vritk  instillation  methods  and  over  60  with 
hysterotomy  and  hysterectomy.  Utile  information  exists 
concerning  potential  late  sequelae  of  second-trimester 
abortion.  D&E  appears  to  be  the  safest  method  of  second- 
trimester  abortion  ttvailnble  in  the  United  States. 

Introduction 

The  comparative  safety  of  methods  used  to  perform 
second-trimester  abortion  (defined  here  as  abortion 
at  5^13  menstrua]  weeks'  gestation)  is  an  important 
public  health  concern.  Although  the  proportion  of 
alJ  abortions  that  are  done  in  tlie  second  trimester 
declined  during  the  1970s,  over  lOO^OOO  such  abor- 
tions are  performed  each  year  in  the  United  SUtes 
alone.  In  1972  about  18%  of  all  abortions  were 
performed  at  ?=13  weeks'  gestation;  by  1981  thai 
figure  had  declined  to  lO^o.^^^Nevertheless,  becausi: 
of  the  dramatic  increase  in  the  number  of  abortions 
provided  during  that  decade  (Figure  1),  the  yearly 
number  of  second-trimester  abortions  has  changed 
litde  over  time. 
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Seoond-trimester  abortions  account  for  a  dispro- 
portiorvate  amount  of  the  morbidity  and  mortality 
related  to  abortion,  and  these  procedures  consume 
large  amounts  of  health  care  resources.  Hence,  the 
relative  safety  of  these  abortion  methods  is  medical- 
ly and  economically  imp>ortant  to  women 

Methods  of  Second-Trimester  Abortion 

Abortion  methods  can  be  divided  into  two  broad 
categories:  instrumental  evacuation  of  thie  uterus 
and  induction  of  labor.  The  former  is  subdivided 
into  Curettage  procedures  and  hysterotomy  or  hys- 
terectomy. In  the  United  States  ttie  term  diUilion  and 
evacuation  (D&E)  is  used  generically  to  describe 
transcervical  procedures  performed  at  *13  weeks' 
gestation.  Labor  induction  techniques  are  also 
subdivided,  either  by  the  type  of  abortifacient  used 
(e.g.,  hypertonic  saline  or  prostaglandin  F^.)  or  by 
the  route  of  adnunistiation  (e.g.,  intraamniotic  or 
extraovular).  In  the  United  States  in  1981,  D&E  was 
the  predominant  method  of  second-trimester  abor- 
tion (67%),  followed  by  instillation  abortion  (33%). 
Hysterotomy  and  hysterectomy  accounted  for  less 
than  1%  of  second-trimester  abortions.* 

An  Approach  to  D&E  Abortion 

Since  the  emergence  of  D&E  in  the  late  1970s  as  the 


predominant  method  of  second-trimester  abortion 
in  the  United  States,  numerous  descriptions  of 
the  operative  techniques  have  been  pub- 
lished ••"■'■''^'•^  As  with  other  operations,  there  is" 
considerable  variation  in  technique  from  physidan 
to  physician.  In  general,  comparative  data  that 
might  indicate  the  superiority  of  one  approach  over 
another  are  lacking.  However,  the  skiU  of  the  phy- 
sician may  be  far  more  imf>ortant  than  variations  in 
technique. 

Counseling  for  women  scheduled  to  undergo  a 
D&E  abortion  is  usually  more  extensive  than  that 
for  women  scheduled  to  have  a  suction  curettage 
abortion-  Second-tiimcster  abortion  is  associated 
with  more  stress,  ambivalence  and  denial  than  first- 
trimesler  abortion.  However,  the  psychologic  im- 
pact of  D&E  abortion  upnjn  women  is  far  less  stress- 
ful than  that  of  the  altemahve,  instillation  abortion. 
D&E  abortion  transfers  miich  of  the  emotional  bur- 
den &x)m  the  worruin  to  her  physician.'* 

The  medical  history  elicited  should  be  germane  to 
the  planned  procedure.  Some  facilities  have  wom- 
en complete  long  medical  inventories  that  contain 
many  items  of  questionable  relevance  to  the  pro- 
posed operation,  such  as  a  history  of  syphilis  or 
family  history  of  various  diseases.  Questioning 
should  seek  information  that  might  alter,  postpone 
or  even  tAncel  the  opjeration.  The  medical  history 
should  ir  dude  such  items  as  intolerance  to  medi- 
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ones  or  anesthetic  agents,  bleeding  tendency,  his- 
tory of  anemia,  current  medications  (antihyp>€rten- 
sive  medications,  illicit  drugs),  cardiac  valwilar  dis- 
ease, seizure  disorder,  insulin-dependent  diabetes 
and  previous  surgery. 

As  with  the  history  taking,  the  physical  examina- 
tion should  be  limited  and  focused.  It  should  in- 
clude weight,  temperature,  blood  pressure,  breast 
examination,  heart  and  lung  examination,  abdomi- 
nal palpation,  pelvic  examination  and  leg  examina- 
tion for  evidence  of  phlebitis  or  varicosities.  A  more 
detailed  examination  may  be  indicated  on  the  basis 
of  the  history  or  initial  physical  examirwtion. 

Several  <liagno$tic  procedures  need  to  be  done 
before  a  D&E.  Either  a  hemoglobin  or  hematocrit 
determination  is  mandatory,  as  is  determination  of 
the  Rh  type-  Many  facilities  also  use  a  dipstick  to 
test  the  woman's  urine  for  glucose  and  protein- 
Performing  a  Papanicolaou  smear,  culture  for  gon- 
orrhea and  serologic  test  for  syphilis  is  also  com- 
mon, but  these  tests  do  not  usually  influence  the 
performance  of  the  abortion  since  the  results  are  not 
available  for  some  days.  While  an  immunologic 
pregnancy  test  is  routine  in  most  fadlities  before  a 
first-trimester  abortion,  it  is  unnecessary  when  an 
ultrasound  evaluation  of  the  pregnancy  is  per- 
formed. 

Ultrasonography  prior  to  second-trimester  alx)r- 
tion  has  become  routine  and  has  made  an  important 
contribution  to  the  safe  performance  of  D&E  abor- 
tion. First,  ultrasonography  allows  a  more  precise 
estimate  of  gestational  age  than  is  sometimes  pos- 
sible when  the  physician  must  rely  on  the  bimanual 
examination  or  on  the  woman's  menstrual  iiistory . 
In  95%  of  pregtwncies  of  16-26  weeks'  gestation,  a 
single  ultrasound  scan  can  permit  the  gestational 
age  to  be  determined  with  an  accuracy  of  ±  1 1  days, 
thus  obviating  large  errors  in  either  direcHon.*'  The 
gross  underestimation  of  gestational  age  has  led  to 
a  number  of  deaths  and  serious  mishaps  with 
D&E.*  Second,  ultrasonography  can  identify  un- 
suspected fetal  death,  multiple  fetuses,  anenceph- 
aly  and  hydatidiform  mole,  all  of  wfuch  have  a 
direct  bearing  on  the  conduct  of  the  abortion.  In 
perfomung  D&E  procedures,  the  best  surprise  is  no 
surprise.  The  routine  use  of  ultrasound  h>efore  sur- 
gery eliminates  nxany  dangerous  surprises. 

Although  most  women  requesting  D&E  abor- 
tions are  young  and  healthy,  some  should  not  un- 
dergo such  abortions  in  an  outpatient  facility.  The 
affiliates  of  the  Planned  Parenthood  Federation  of 
America,  Inc.,  use  the  following  list  of  contraindi- 


cations to  identify  women  who  should  not  undergo 
D&E  abortion  under  local  anesthesia  in  an  affiliate 
clinic: 

•  No  available  veins. 

•  Gestational  size  undetermined. 

•  Gestational  size  exceeds  operator  capability  or 
training. 

•  Inadequate  instrumentation  for  all  eventuali- 
ties. 

•  Patient  is  unable  to  remain  quiet. 

•  Extreme  obesity  precluding  the  use  of  conven- 
tional-length instruments- 

•  Severe  vaginitis. 

•  Acute  infections  (excepting  chorioamnionitis); 
infection  is  defined  as  a  febrile  reaction  of  100  F  or 
more;  the  cause  of  the-infection  must  be  determined 
and  cleared  prior  to  performance  of  D&E. 

•  Large  leiomyomas. 

•  Incomplete  evaluation  of  complicating  pelvic 
masses  that  may  cause  problems  in  completing  the 
procedure. 

•  Severe  medical  conditions,  particularly  if  un- 
controlled (e.g.,  cardiovascular  problems);  with  (he 
patient's  approval,  it  is  advisable  to  call  her  physi- 
cian to  determine  the  status  of  her  health  problems. 

•  Hematocrit  30%  or  less.^ 

The  debate  continues  as  to  whether  a  history  of  one 
Or  more  cesarean  deliveries  poses  additional  risks 
during  D&E  abortion.  Data  are  lacking  for  compar- 
ing the  safety  of  D&E  and  instillation  abortion  for 
women  with  prior  uterine  surgery. 

As  with  suction  curettage,  D&E  may  be  per- 
formed under  local  or  general  anesthesia.  For  local 
anesthesia  either  an  intracervical  or  paracervical 
block  can  be  used;  the  total  dose  of  anesthetic  in- 
jected must  be  appropriate  to  the  weight  of  the 
woman.  The  single  most  important  determinant  of 
the  effectiveness  of  the  block  appears  to  be  waiting 
an  adequate  time  for  the  anesthesia  to  take  effect 
(we  prefer  a  mini«\um  of  tbj^ee  minutes). 

Studies  ot  suction  curettage  abortions  in  the  first 
trimester  have  shown  that  the  use  of  local  anesthe- 
sia is  safer  than  that  of  general  anesthesia  in  terms 
of  both  morbidity  and  mortality.  A  recently  com- 
pleted study  (H.  T  MacKay,  unpublished  data, 
1984)  found  that  local  anesthesia  is  safer  than  gen- 
eral anesthesia  for  second-trimester  D&E  as  well. 
Since  the  use  of  general  anesthesia  is  also  more 
exponsive  than  that  of  local  anesthesia,  we  believe 
the  e-.'idence  argues  strongly  for  the  use  of  local 
anesinesia  for  D&E  procedures. 
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In  addition  to  an  accurate  assessment  of  gesta- 
tional age  and  adequate  anesthesia,  two  other  con- 
ditions must  be  met  In  order  to  perform  D&E  abor- 
tions safely:  adequate  hemostasis  and  cervical  dila- 
tion. A  number  of  strategies  have  been  tried  in 
order  to  minimize  the  blood  lost  during  D&:E.  Since 
general  anesthesia  is  associated  with  more  blood 
loss  than  is  local  anesthesia,  use  of  the  latter  is 
recommended  (H.  T.  MacKay,  unpublished  data, 
1984).  In  addition,  an  injection  of  vasopressin  into 
the  cervix  (mixed  with  the  local  anesthetic)  appears 
to  reduce  the  risk  of  hemorrhage,^'  although  the 
optimal  dose  is  unknown  at  present  In  contrast, 
the  use  of  Intravenous  methylergonovine.  a  local 
anesthetic  with  epinephrine  or  both  does  not  ap- 
pear to  reduce  the  blood  loss  during  D&£  abor- 
tions." The  acute  blood  loss  with  D&E  abortions 
usually  ranges  from  100  to  300  ml  and  occasionally 
may  be  morc,'^*  hence,  many  physicians  prefer  to 
have  an  intravenous  line  in  place  during  the  abor- 
tion in  case  rapid  volume  replacement  is  needed. 

Adequate  cervical  dilation  is  required  to  perform 
DicE  abortions  safely.  Although  some  highly 
sidlled  physicians  evacuate  the  uterus  through  a 
cervical  canal  dilated  only  10  mm,'  most  physicians 
require  more  dilation.  In  general,  the  wider  the 
cervical  dilation,  the  easier  and  safer  the  evacua- 
tion, especially  late  in  the  second  trimester.  Osmot- 
ic dilators,  either  naturally  occurring  laminaria  or 
synthetics,  are  the  preferable  way  to  achieve  cervi- 
cal dilation  for  D&E  abdrlions.  One  approach  is  to 
use  same-day  treatment  for  women  14-16  weeks 
pregrwnt  and  overnight  treatment  for  women  with 
more  advanced  pregnancies.  Por  same-day  treat- 
ment, several  Laminaria  (inserted  until  snug)  or  one 
synthetic  osmotic  cervical  dilator  is  placed  in  the 
cervix  at  the  time  of  the  initial  pelvic  examination  on 
the  day  of  the  abortion.  Local  anesthesia  is  rarely 
necessary  for  insertion  of  the  devices.  Surgery  is 
planned  for  the  end  of  the  day's  operating  room 
schedule  in  order  to  allow  time  for  dilation  to  occur. 
If  severe  cramping  or  a  vasovagal  reaction  occurs, 
the  patient  should  be  treated  and  observed  in  the 
recovery  room.  Women  who  receive  overnight 
Laminaria  treatment  may  spend  the  night  away 
from  the  facility  provided  they  are  nearby,  have  a 
responsible  adult  with  them  and  have  transporta- 
tion to  the  facility.  Severe  cramping,  bleeding  and 
rupture  of  the  membranes  are  all  rare  during  over- 
night treatment. 

For  uterine  evacuation  cither  a  Moore  modifica- 
tion of  a  Graves  speculum  (shorter  blades  of  stan- 


dard width)  or  a  weighted  speculum  can  be  placed 
in  the  vagina.  After  the  vagina  has  been  washed 
with  an  antiseptic,  a  tenaculum  is  placed  on  the 
cervix  at  the  12  o'clock  posirion.  The  amount  of 
cervical  dilation  achieved  by  the  osmotic  dilators 
can  be  tested  with  large  metal  dilators.  Such  as  Pratt 
dilators  up  to  size  59  French.  If  additional  dilation  is 
needed,  the  cervix  is  usually  soft  and  compliant 
after  treatment  with  osmotic  dilators. 

Pregnancies  at  14-16  weeks'  gestation  can  be 
evacuated  with  a  14-mm  cannula;  dilation  to  43 
French  will  enable  insertion  of  the  cannula.  After 
overnight  treatment  of  the  oervU,  a  59  French  di- 
lator will  usually  pass  through  it  without  resistance. 
For  pregnancies  beyond  16  weeks'  gestation  a  suc- 
tion cannula  (14  or  16  mm)  is  used  to  drain  the 
amniotic  fluid  and  remove  the  placenta.  The  fetal 
tissue  can  then  be  removed  with  forceps,  such  as 
the  large  Bicrcr.'*  After  the  uterus  has  been  emp- 
tied, a  sharp  curette  can  be  used  to  explore  the 
cavity;  suction  curettage  can  then  be  used  to  aspi- 
rate any  remaining  tissue.  Before  the  operation  is 
concluded,  an  assistant  should  inspect  the  tissue 
removed  to  confirm  that  all  the  major  fetal  parts — in 
particular  the  calvarium  and  thorax — ore  accounted 
for.  Many  physicians  administer  ergot  or  oxytocin 
at  the  completion  of  the  procedure- 

If  difficulty  is  encountered  in  completing  the 
evacuation  (the  calvarium  is  retained  most  often), 
the  physician  should  stop.  Continued  blind  at- 
tempts to  locate  and  remove  tissue  are  risky.  Two 
options  are  available  '''■"The  simpler  is  to  take  the 
woman  to  the  recovery  room,  administer  an  intra- 
venous oxytocin  drip  for  tw^o  to  three  hours  and 
then  return  her  to  the  operating  room.  At  that  time 
the  retained  tissue  is  usually  visible  at  the  internal 
cervical  os  and  can  be  removed  in  a  few  seconds. 
The  second  option  is  to  complete  the  abortion  un- 
der ultrasound  guidance- 
Postoperative  care  and  follow-up  after  D&E  abor- 
tion are  similar  to  those  after  suction  curettage. 
Prophylactic  antibiotics  (usually  a  tetracycline)  re- 
duce the  risk  of  infection  associated  with  abortion; '" 
women  who  receive  overnight  Laminaria  treatn^enf 
can  begin  the  antibiotic  at  the  time  of  insertion.  Oral 
ergot  preparations  are  also  given  commonly,  al- 
though the  benefit  of  this  practice  is  not  estab- 
lished. An  oral  analgesic  is  also  prescribed  com- 
monly, medication  to  suppress  lactation  is  not  nec- 
essary'. 

D&E  abortions  can  be  learned  and  practiced  safe- 
ly by  most  gynecologists  who  wish  to  perform 
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thenu  As  with  other  vaginal  surgery,  however,  a 
Structured  training  program  Is  necessary.  Skill  with 
first-trimester  suction  curettage  is  necessary— iut 
not  sufficient — for  performing  D&E  procedures 
sifdy.  Unsupervised  attempts  at  D&E  procedures 
by  novices  are  dangerous. 

Morbidity 

The  existing  data  indicate  that  D&E  is  the  safest 
method  of  second-trimester  abortion.  It  is  safer 
than  Instillation  abortion,  which,  in  turn,  is  safer 
than  major  surgery  (hysterotomy  and  hysterec- 
tomy)." Five  prospective,  nonrandomized  cohort 
studies  and  one  randomized  clinical  trial  each 
foiuid  D&E  to  be  safer  than  currently  used  abortifa- 
cients.'  Studies  comparing  the  safety  of  hypertonic 
saline  and  prostaglandin  F2,,  for  intraamniotic  in- 
stillation have  shown  that  saline  is  safer  although 
slower  than  prostaglandin  F2.-'  Finally,  the  mor- 
bidity associated  with  hysterotomy  and  hysterec- 
tomy is  prohibitively  high;  the  crude  risk  of  serious 
complications  associated  with  those  operations  is 
over  seven  times  that  associated  with  instillation 
abortion." 

The  third  phase  of  the  Joint  Program  for  the 
Study  of  Abortion  (J  PS  A  III)  has  provided  addition- 
al information  about  the  oompatative  safety  of  sec- 
ond-trimester at>ortion  methods.  JPSA  IK  is  a  multi- 
center,  prospective  study  of  the  early  complications 
of  legal  abortion  in  the  United  States.  It  is  a  contin- 
uation of  the  original  JPSA,  conducted  in  1970-71 
by  the  Population  CoundJ,  and  the  second  phase  of 
JPSA,  conducted  by  the  Centers  for  Disease  Control 
(CDQ  from  1971  to  1975.  Between  1975  and  1978, 13 
institutions  under  contract  provided  CDC  with 
more  than  84,000  detailed,  individual  case  reports 
on  abiortion  morbidity,  making  JPSA  Ul  the  largest 
such  study  in  the  world .  Trained  abstractors  at  each 


institution  transcribed  information  from  patients' 
charts  onto  JPSA  forms,  which  were  then  coded, 
keytaped,  computer  edited  for  coding  errors  and 
internal  consistency,  and  merged  onto  magnetic 
tape  for  analysis.  Details  of  the  study  methodology 
and  reliability  of  the  data  have  been  published 
previously.*''-^* 

The  almost  100  potentially  oodable  complications 
that  were  reported  ranged  widely  in  severity.  Since 
many  of  these  complications  were  minor  jmd  lacked 
rigid  definition,  a  more  restricted  set  of  "serious" 
complications  was  the  focus  of  the  analysis.  They 
included  (I)  temperature  2=38  C  for  three  or  more 
days,  (2)  hemorrhage  necessitating  blood  transfu- 
sion, and  (3)  any  complication  requiring  unin- 
tended surgery  (laparoscopy,  laparotomy,  hyster- 
otomy or  hysterectomy)  with  the  exception  of  re- 
peat curettage.  The  term  serious  complication  rale 
refers  to  the  number  of  women  sustaining  one  or 
more  of  these  three  complications  per  100  abor- 
tions. 

Linear  logistic  regression  analysis  was  used  to 
compare  the  safety  of  D&E,  intraamniotic  instil- 
lation of  urea  and  prostaglandin  F2«,  and  intraam- 
niotic instillation  of  hypertonic  saline.  By  using  this 
multivariate  technique,  we  were  able  to  control 
sLmultaneously  for  the  effects  of  several  potentially 
confounding  factors. 

Comparative  Safety  of  D&E  vs.  Urea- 
Prostaglandin  F2„ 

In  this  analysis  we  compared  the  safety  of  9,572 
D&E  and  2,805  urea-prostaglandin  F2A  abortions. '^ 
For  the  D&E  procedures  Lamitiaria  was  used  in 
23%  of  cases  and  local  anesthesia  in  56%;  89%  of 
these  abortions  were  done  on  outpatients.  For  the 
patients  admirustered  urea  and  prostaglandin,  the 
constant  dose  of  urea  was  80  gm.  The  prostaglandin 
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Fj,  dose  varied  from  5  to  10  mg;  41%  of  these 
women  received  Laminaria  treatment. 

D&E  was  significantly  safer  than  urea-prosta- 
glandin  when  abortion  was  performed  in  the  13-  to 
24'week  gestation  period.  The  serious  complication 
rate  for  D&E  was  0.49  per  lOO  abortions,  whereas 
that  for  urea-prostaglandin  was  1 .03  (crude  relative 
risk,  2.1).  When  controlled  for  patient  age<  race, 
previous  pregnancy,  preexisting  conditions  and 
follow-up,  the  adjusted  relative  risk  was  1.9  (95% 
confidence  intervaL  1.2-3. 1;  p<0.02).  When  the 
analysis  was  restricted  to  only  those  two  facilities 
that  provided  both  abortion  procedures,  the  ad- 
justed relative  risk  of  serious  complications  associ- 
ated with  urea-prostaglandin  was  3.1  (95%  confi- 
dence Interval,  1.4-7.0;  p<0.01). 

The  urea-prostaglandin  procedure  carried  signif- 
icantly greater  relative  risks  of  several  complica- 
rions,  including  fever,  retained  products  of  concep- 
tion, endometritis,  hemorrhage  and  cervical  injury 
requiring  repair  (Table  I).  Ho\vcver,  uterine  perfo- 
ration was  significantly  more  frequent  with  D&E. 

Antibiotic  therap>y  and  additional  uterine  evacu- 
ation procedures  were  significantly  more  frequent 
with  urea-prostaglandin  than  with  D&E  (relative 
risks  of  3.6  and  15.3,  respectively)  However,  the 
D&E  group  had  a  fivefold  higher  risk  of  unantici- 
pated surgery,  although  this  difference  was  not 
Statistically  significant  because  of  the  infrequencj- 
of  this  treatment.  The  group  that  received  urea- 
prostaglandin  had  a  significantly  higher  risk  of 
failed  abortion  (relative  risk  of  11.7;  95%  confidence 
interval,  7.3-18.7;  p<0.001). 

When  the  analysis  focused  on  the  17-  to  20-week 
interval,  D&E  and  urea-prostaglandin  were  com- 
parable in  safety.  The  adjusted  relative  risk  of  seri- 
ous complications  at  17-20  weeks'  gestation  for 
urea-prostaglandin  was  1.0  (95%  confidence  inter- 
val. 0.4-2.5;  p>0.10). 

Complication  rates  with  D&E  increase  with  ad- 
vancing gestational  age,  although  the  spectrum  of 


complications  encountered  does  not  change  appre- 
ciably. For  example,  in  the  extensive  experience  of 
Peterson  and  his  colleagues,*'  the  rate  of  un- 
planned hospitalization  increased  progressively 
from  0.6  per  100  abortions  at  13  weeks'  gestation  to 
1.4  at  20-21.  The  rate  of  henwnrhage  (>500  ml) 
without  the  use  of  vasopressin  increased  from  a 
minimum  of  0.03  per  100  abortions  at  14-15  weeks' 
gestahon  to  12.4  at  20-21 .  The  rate  of  cervical  lacera- 
tion when  Laminaria  was  not  used  increased  from 
0.8  per  100  abortions  at  14-15  weeks'  gestation  to 
77  at  20-21.  Sinrularly,  the  rate  of  febrile  morbidity 
among  patients  who  received  prophylactic  tetracy- 
cline only  after  abortion  Increased  from  0.5  per  100 
abortions  at  13  weeks'  gestation  to  2.5  at  20-21. 
However,  the  risk  of  uterine  perforation  changed 
little  with  advancing  gestational  age.  Overall,  there 
does  not  appear  to  be  a  threshold  after  which  the 
complication  rates  increase  steeply. 

Comparative  Safety  of  Urea-Prosfaglandin  vs. 
Hypertonic  Saline 

In  a  second  analysis  of  the  safety  of  second-trimes- 
ter abortion  methodfi,  we  compared  4,778  abortions 
performed  with  intraamniotic  instillation  of  hyper- 
tonic saline  with  the  2,805  urea-prostaglandin  abor- 
tions described  above. ^  The  usual  dose  of  saline 
was  200  ml  of  20%,  and  only  4%  of  these  patients 
received  Laminaria.  Oxytocin  was  administered  to 
99%  of  the  women  who  received  saline  and  to  80% 
of  those  who  received  urea-prostaglandin. 

Urea-prostaglandin  was  significantly  safer  than 
hypertonic  saline  The  serious  complication  rates 
for  the  two  methods  were  1.03  and  2.18  per  100 
abortions,  respectively  (Table  11).  The  crude  relative 
risk  of  serious  complications  associated  with  saline 
was  2.1  (95%  confidence  interval,  1.4-3.1; 
p<0.001).  When  the  relative  risk  was  controlled 
simultaneously  for  age,  previous  pregnancy,  fol- 
low-up, use  of  Laminaria,  prophylactic  antibiotics 
and  use  of  oxytocin,  the  relative  risk  increased  to  2.3 


T»blt  II     Rjilef  end  KcUlixx  Riiks  of  Serious  Complications  AiiOCfted  wtik  IntTocmniolic  Inslillalion  of  Ura'-PrOilaglandi'!  fj.  vs.  Saline 
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(95%  confidence  interval,  1.4-3.6;  p<0.01).  Hemor- 
rhage that  required  transfusion  ■wa.&  the  most  fre- 
quent serious  complication  associated  with  saline, 
and  it  accounted  for  most  of  the  difference  in  seri- 
ous complication  rates  between  the  two  methods. 

When  the  analysis  was  restricted  to  the  one  facil- 
ity that  used  both  abortifadents,  the  greater  relative 
safety  of  urea-prostaglandin  persisted.  The  ad- 
justed relative  risk  of  serious  complications  associ- 
ated with  saline  was  2.6  (95%  confidence  interval, 
0.92-7.10). 

Serious  complications  associated  with  saline  in- 
stillation were  time  related;  the  lowest  complication 
rates  were  found  at  instillation-to-abortion  times  of 
13-24  hours.  Hence,  abortion  within  this  "window" 
should  be  the  objective  of  all  saline  instillations, 
with  augmenting  agents  used  as  necessary  to 
achieve  this  goal. 

Although  JPSA  III  is  the  largest  study  of  abortion 
complications  to  date,  two  caveats  deserve  men- 
tion. First,  the  participating  institutions  (and  their 
patients)  may  not  be  representative  of  abortion 
providers  (»nd  patients)  during  the  years  of  the 
Study.  Second,  these  data  are  now  over  six  years 
old — quite  old  in  light  of  the  short  historj'  of  legal 
abortion  in  the  United  States.  Hence,  these  data 
may  not  reflect  contemjxirary  abortion  practices. 

Coagulopathy 

Coagulopathy  is  one  of  the  most  feared  complica- 
tions of  abortion.  Although  the  association  between 
this  complication  and  saline  instillation  abortion  is 
well  documented,  its  occurrence  is  reported  infre- 
quently for  both  D&E  and  suction  curettage  abor- 
tion. A  recent  study  of  16,000  abortions  at  a  single 
facility  has  provided  an  estimate of  the  frequency  of 
coagulopathy  associated  with  these  three  abortion 
methods."  The  rate  of  coagulopathy  (defined  as 
nonclothng  hemorrhage  and  hypofibrinogenemia) 
a.ssociated  with  first-trimester  suction  curettage 
was  8  per  100,000  abortions;  with  D&E,  191;  and 
with  Saline  instillation,  658-  The  relative  risk  of 
coagulopathy  associated  with  saline  instillation  was 
3.4  times  that  associated  with  DdcE,  but  this  differ- 
ence was  not  statistically  significant  because  of  the 
small  numtjers  of  cases. 

Late  Effects 

Are  there  late  complications  from  second-trimestei 
abortion'  Little  is  known  at  present.  Most  research 
on  late  sequelae  has  focused  on  the  more  frequent 


first-trimester  abortion  procedures. '^  The  limited 
information  on  reproductive  outcomes  after  instil- 
lation abortions  suggests  no  significant  increase  in 
the  risk  of  future  low  birth  weight  or  prematur- 
ity."*" However,  methodologic  problems,  such  as 
failure  to  control  for  the  potentially  confounding 
influence  of  cigarette  smoking,**  limit  the  interpre- 
tation of  these  studies. 

A  serous  concern  about  O&E  abortions  has  been 
the  possibility  that  acute  cervical  dilation  to  wide 
diameters  may  damage  the  structural  integrity  of 
the  cervix.  Such  dilation  has  been  postulated  to  lead 
to  cervical  incompetence,  spontaneous  abortion  or 
premature  delivery  in  later  pregnancies.  To  test  this 
hypothesis,  investigators  (J.  R.  Hoguc  and  W. 
Peterson,  unpublished  data,  1984)  analyzed  first 
births  among  women  whose  first  pregnancy  had 
been  terminated  by  D&E  abortion  performed  with 
acute  mechanical  dilation  vtith  rigid  dilators.  Since 
a  control  cohort  of  women  was  not  available,  the 
investigators  compared  the  incidence  of  low  birth 
weight  among  mfanfs  of  women  whose  cervices 
had  been  dilated  to  16  mm  with  those  of  women 
whose  cervices  had  been  dilated  to  14  mm.  When 
the  effect  of  the  woman's  age  at  delivery  was  con- 
trolled for,  it  xvas  found  that  women  who  had 
cervical  dilation  to  the  large  diamcterhad  a2.5-fold- 
higher  risk  of  delivering  a  low-birth-weight  infant 
than  did  the  comparison  group. 

This  report  proWdes  the  first  evidence  of  what 
until  now  had  beer  only  a  Uieorehcal  hazard.  This 
information  argues  strongly  for  the  use  of  Lamiiiaria 
or  synthetic  osmotic  dilators  before  D&E  abortion. 
Further  study,  including  an  assessment  of  the  po- 
tentially protective  effect  of  Lamiiiaria  and  synthetic 
osmotic  dilators,  is  needed  in  this  area. 


Mortality 

Risk  of  Death 

Surveillance  of  abortion-related  deaths  in  the 
United  States  corroborates  existing  information 
about  the  comparative  safety  of  second-trimester 
abortion  methods.  D&E  has  the  lowest  mortality 
rate,  instillation  methods  intermediate  rates,  and 
hysterotomy  and  hysterectomy  the  highest  rate.* 
In  1972  the  CDC  began  a  nationwide  surveillance 
of  deaths  related  to  abortion;  the  methods  have 
been  described  previously.*  In  brief,  the  CCXT  uses 
multiple  data  sources — -including  stale  health  de- 
partments, state  maternal  mortality  committees. 
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Tabit  in    Dauh4a<iae  BaW  for  Legal  Abort'om.  by  Type  of  Procedure  tnd  Weeta  of  Gestation,  United  Sto/o,  1972-8i 
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the  National  Center  for  Health  Statistics,  the  Com- 
mission on  Professional  and  Hospital  Activities, 
and  private  sources — to  identiiy  abortion-related 
deaths.  This  active  surveillance  has  identi6ed  about 
twice  as  many  abortion-related  deaths  as  are  re- 
ported through  traditional  vital  statistics  channels.' 
These  mortality  statistics  are  updated  on  an  ongo- 
ing basis,  with  delays  in  notification  of  deaths  rang- 
ing from  one  hour  to  six  years. 

Overall,  D&E  carries  the  lowest  risk  of  death,  and 
this  risk  is  related  to  gestational  age  (Table  III).  At 
13-15  weeks'  gestation,  when  most  D&E  abortions 
are  performed,  the  death-to-case  rate  is  3  per 
100,000  procedures.  D&E  abortions  performed  at 
»21  weeks'  gesUtion  are  about  four  times  more 
likely  to  result  in  death  than  are  those  performed  at 
13-15. 

Ihe  aggregate  death-to<ase  rate  of  instillation 
abortions  (9.6  per  100,000  abortions)  is  about  twice 
that  of  D&E  (4.9  per  100,000).  As  with  D&E,  the  risk 
of  death  increases  with  advancing  gestational  age. 
However,  unlike  D&E,  very  few  instillation  abor- 
tions are  performed  at  13-15  weeks'  gestation.  Be- 
cause of  the  small  numbers  of  deaths,  breakdowns 
in  mortality  rates  by  type  of  abortifacient  lack 
stability.  Nevertheless,  the  use  of  saline  as  an  abor- 
tifadent  carries  a  higher  risk  of  death  than  does  that 
of  prostaglandin  and  other  agents.  The  greater 
comparative  safety  of  D&E  stems  primarily  from  its 
advantage  in  the  13-  to  15-week  interval.  At  »^16 
weeks'  gestation  the  risks  of  death  from  D&E  and 
from  instillation  abortion  are  similar  and  statisti- 
cally indistinguishable. 

Hysterotomy  and  hysterectomy  have  prohibi- 
tively high  mortality  raUs  at  all  gestational  ages. 
The  overall  death^to-case  rate  (47.8  per  100,000)  is 
more  tl»an  four  times  that  associated  with  instilla- 
tion abortions  and  more  than  nine  times  that  asso- 
ciated with  D&E  abortions. 


Causes  of  Death 

The  spectrum  of  (xmpL'cations  leading  to  death 
differs  by  method  (Table  IV).  Infection  (usually 
related  to  retained  products  of  conception)  and 
hemorrtiage  (usually  caused  by  a  uterine  perfora- 
tion) accounted  for  over  70%  of  all  deaths  from  D&E 
abortions  from  1972  to  1981.  In  contrast,  amniotic 
fluid  embolism  (confinned  or  suspected)  was  the 
most  frequent  cause  of  death  from  instillation  abor- 
tion. Infection  was  the  second  most  frequent,  and 
herriorrhage  with  and  without  disseminated  intra- 
vascular coagulation  was  the  third-most-frequent 
cause  of  death  from  instillation  abortion- 


Table  IV  Frequency  Disirinilion  efCavSef  of  Death  from  Dilatvn 
and  Evacuation  end  from  Instillation  Atorlion  at  >■  13 
Weeks'  Geilalion.  United  Stales,  1972-81 
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Eight  women  died  from  hysterotomy  or  hysterec- 
tomy for  abortion  from  1972  to  1981 .  The  causes  of 
death  induded  jntraabdomlrutl  hemorrhage  (one), 
infection  (two),  amniotic  fluid  embolism  (one), 
t)uImonary  embolism  (two),  complications  of  gen- 
ersl  anesthesia  (one)  and  myocarditis  (one). 
Amniolic  Fluid  Emboiisin.  During  the  1970s,  amniotic 
fluid  embolism  emerged  as  an  important  cause  of 
abortion-related  deaths.  The  riskof  deatfi  from  this 
complication  Is  directly  related  to  gestational  age 
and,  presumably,  to  the  volume  of  amniolic  fluid 
potentially  capable  of  entering  the  maternal  circula- 
tion. '^  From  1972  to  1981',  no  deaths  from  this  com- 
plication were  associated  with  abortions  performed 
at  «r2  weeks'  gestation.  During  the  second  trimes- 
ter the  risk  of  death  from  amniotic  fluid  embolism  is 
related  to  the  abortion  method.  Only  1  death  from 
this  cause  has  been  associated  with  D&E  abortion^ 
in  contrast  to  18  deaths  associated  with  instillation 
abortions  and  1  associated  with  hysterotomy.  Tt»us, 
at  a  given  gestational  age  (and  volume  of  amniotic 
fluid),  curettage  carries  a  lower  risk  of  fatal  amniotic 
fluid  embolism  than  do  methods  that  induce  labor 
Or  involve  an  incision  in  the  uterine  wall.  The  per- 
formance of  abortion  at  earlier  gestational  ages,  the 
use  of  D&E  and  the  avoidance  of  overstimulation  of 
the  uterus  during  instillation  abortion  should  help 
reduce  the  likelihood  of  this  highly  lethal  obstetric 
complication. 

Conclusion 

A  large  body  of  epidemiologic  data  gathered  in  the 
United  States  over  the  past  15  years  provides  con- 
vincing evidence  of  the  relative  safety  of  second- 
trimester  abortion  methods.  The  three  phases  of 
JPSA,  encompassing  nearly  a  quarter  million  abor- 
tions, and  the  mortality  surveillance  of  approxi- 
metely  10  million  abortions  are  consistent  in  (heir 
findings:  D&E  abortion  is  safer  than  instillation 
abortion,  which  is  safer  than  hysterotomy  and  hys- 
terectomy. 

The  current  morbidity  data  concern  immediate 
and  delayed  complications;  potential  late  sequelae 
remain  largely  unknown.  TKis  area  needs  further 
study.  The  evidence,  however,  suggests  that  in- 
stillation abortions  do  not  adversely  affect  subse- 
quent reproduction.  Acute  mechanical  dilation  of 
the  cervw  for  D&E  has  been  linked  with  low  birth 
weight  in  subsequent  pregnancies. 

The  safety  advantage  of  D&E  over  instillation 
methods  of  abortion  exists  principaDy  in  the  13-  to 


15-week  interval.  Beyond  this  stage  of  pregnancy 
the  distinction  between  DitS.  and  instillation  abor- 
tion blurs  in  terms  of  safety.  Hence,  other  consider- 
ations, such  as  cost,  convenience  and  compassion, 
may  be  more  important  in  determining  the  method 
used  for  second-trimester  abortion. 

The  safety  of  second-trimester  abortion  im- 
proved appreciably  in  the  United  States  during  the 
1970s.  Removal  of  the  12-week-gestational-age  limit 
for  Curettage  abortion  led  to  the  increased  use  of 
D&E  in  the  13-  to  15-week  interval.  The  develop- 
ment of  improved  abortifacients,  suchasurea-pros- 
taglandin,  and  more  active  management  of  in- 
stillation abortion  contributed  to  this  trend.  Finally, 
further  restrictions  in  the  use  of  hysterotomy  and 
hysterectomy  for  abortion  played  a  role  as  well. 
Second-trimester  abortions  will  probably  always  be 
more  hazardous  than  first-trimester  procedures, 
but  continued  research  can  be  expected  to  make 
second-trimester  abortions  safer  in  the  years  ahead 
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Editorial  Comments 

This  paper  is  certainly  proo/  that  our  tax  dollars  are 
a(  hard  work  when  Ihey  are  given  to  the  Centers  for 
Disease  Control.  It  is  only  with  a  major  multicenter 
effort  of  this  type  associated  with  a  centralized 
surveillance  system  that  issues  such  as  the  one 
reported  on  above  can  l>e  examined  with  statistical 
validily.  The  data  irrefutably  prove  thai  extended 
D&E  is  the  safest  way  to  perform  midtrimester 
abortion.  Fortunately,  it  isalso  t.Ke  technique  that  is 
most  cost  effective  and  least  psychologically  trau- 
matic to  the  patient. 

Not  to  be  missed  are  the  figures  that  point  to  the 
fjossibility  of  cervical  incompetence  as  a  conse- 
quence of  ac^ite  mechanical  dilation.  Preliminary 
dilation  with  various  forms  of  Laminaria  and  os- 
mofically  active  devices  should  prevent  this  un- 
toward late  complication. 
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The  Chairman.  We  will  go  to  Senator  Feinstein,  who  is  next. 

Senator  Feinstein.  Thank  you  very  much,  Mr.  Chairman.  I  am 
trying  to  narrow  down  exactly  the  procedure  that  we  are  talking 
about  medically,  the  procedure  that  invokes  the  use  of  the  scissors 
and  the  vacuuming  of  the  brain  tissue.  Is  that  the  procedure 
known  as  the  intact  D&E,  Dr.  Robinson? 

Dr.  Robinson.  Although  I  have  done  many  abortions  over  the 
years,  the  particular  technique  involved  described  here  I  have  a 
hard  time  sort  of  sorting  out  because  there  are  times  when,  as  I 
testified,  I  lack  lots  of  options  and  lots  of  choice,  and  I  can  visualize 
as  I  have  induced  a  second-trimester  and  she  has  labored  well. 
However,  she  is  partly  starting  to  deliver  the  baby,  but  it  is  not 
going  neatly.  I  can  see,  as  I  did  in  earlier  cases,  helping  to  decom- 
press the  brain  and  get  the  baby  delivered.  I  just  cannot  always 
predict  exactly  how  things  are  going  to  happen,  and  therefore  to 
specifically  ban  something  that  I  am  not  really  quite  sure  leaves 
me  very  unhappy. 

Senator  Feinstein.  So  you  could  not  define  a  medical  procedure 
that  is  being  talked  about  by  the  terminology  "partial-birth?" 

Dr.  Robinson.  You  have  heard  a  description,  but  it  is  not  the 
way  I  would  describe  the  partial-birth. 

Senator  Feinstein.  Dr.  Campbell,  can  you  respond  to  that? 

Dr.  Campbell.  Could  you  ask  the  question  again? 

Senator  Feinstein.  Yes;  my  question  is  exactly  what  medical 
procedure  is  referred  to  by  the  terminology  "partial-birth  abortion." 

Dr.  Campbell.  My  broadest  interpretation  would  be  that  it  refers 
to  a  procedure  in  which  any  part  of  the  fetus  emerges  from  the  cer- 
vix before  the  fetus  has  been  documented  to  be  dead. 

Senator  Feinstein.  Isn't  that  every  abortion,  or  two-thirds  of 
them?  You  said,  or  someone  said  that  one-third  are  dead  in  utero, 
but  two-thirds  are 

Dr.  Campbell.  I  don't  think  we  know.  I  think  it  certainly  has  the 
possibility  to  be  very,  very,  very  broadly  applied  against  termi- 
nations. 

Senator  Feinstein.  So  do  you  have  a  specific  procedure,  I  mean 
a  medical  term  that  you  can  term  the  procedure  "partial-birth  abor- 
tion?" 

Dr.  Campbell.  No,  no.  One  of  my  biggest  problems  in  this  ex- 
change of  information  is  that  this  is  not  a  tenii  that  is  used  in 
medical  textbooks,  in  the  medical  literature,  in  medical  diction- 
aries. For  Congress  to  not  only  ban  a  procedure,  but  to  make  up 
the  terminology,  and  hopefully  an  adequate  definition  for  it,  seems 
presumptuous. 

Senator  Feinstein.  Let  me  move  on,  if  I  might.  Dr.  Smith,  can 
you  give  me  a  medical  term  for  the  procedure  that  you  are  talking 
about? 

Dr.  Smith.  Yes,  OK.  As  I  stated  previously,  when  I  read  Dr.  Has- 
kell's paper  I  immediately  recognized  it  as  a  perversion  of  a  breech 
extraction.  The  reason  it  is  not  talked  about  in  medical  literature 
is,  as  the  AMA  legislative  branch  documented,  it  is  not  recognized 
in  the  medical  community. 

Senator  Feinstein.  Just,  please,  if  you  could  just  possibly  an- 
swer, there  is  no  medical  term  "perversion  of  a  breech  extraction?" 
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Dr.  Smith.  What  he  is  doing — the  procedure  he  is  doing  is  ex- 
actly the  same  thing  that  you  do  when  you  do  an  internal  podalic 
version,  with  the  exception  that  when  you  do  an  internal  podalic 
version 

Senator  Feinstein.  Would  you  give  me  that  medical  term  again? 

Dr.  Smith.  An  internal  podalic  version  or  a  total  breech  extrac- 
tion. I  have  highlighted  it  from  Williams'  chapter  there,  and  if  you 
look  at  those  pictures  in  there  and  the  way  he  describes  it,  it  is  ex- 
actly the  same,  with  the  exception  that  you  don't  stab  the  baby 
with  scissors  or  with  anything. 

Senator  Feinstein.  I  am  just  trying  to  understand  what  the 
medical  procedure  is  that  we  are  talking  about  here.  You  are  say- 
ing it  is  a  total  breech  extraction,  is  that  correct? 

Dr.  Smith.  It  is  a  variant  that  was  developed  by  doctors  in  the 
abortion  industry  of  total  breech  extraction. 

Senator  Feinstein.  So  it  is  either  a  total  breech  extraction  or  a 
variation  thereof? 

Dr.  Smith.  It  is  a  variant.  It  is  very,  very  different  from  D&E, 
where  you  take  the  baby  out  piece  by  piece  and,  yes,  a  hand  can 
come  out  first  and  then  a  foot  and  them  something  else. 

Senator  Feinstein.  OK. 

Dr.  Smith.  But  that  procedure — ^you  assemble  the  baby  on  the 
table.  You  do  not  deliver  80  percent  of  the  baby. 

Senator  Feinstein.  Dr.  Romer,  can  you  respond  to  this? 

Dr.  Romer.  We  have  to  look  at  Dr.  Haskell's  description  of  this, 
and  he  calls  it  dilatation  and — he  calls  it  dilatation  and 

Senator  Feinstein.  Dilatation  or  dilation? 

Dr.  Romer.  "Dilation  and  extraction,  to  distinguish  it  from  dis- 
memberment-type D&E's."  I  quote  directly  from  his  paper. 

Senator  Feinstein.  All  right,  so  what  we  are  talking  about, 
then — Dr.  Ellison,  would  you  like  to  add  to  this? 

Dr.  Ellison.  I  pass  on  this  one,  thank  you. 

Senator  Feinstein.  All  right. 

Dr.  Ellison.  I  am  as  confused  as  you  are.  [Laughter.] 

Senator  Feinstein.  So  what  we  are  talking  about  is  either  a  total 
breech  extraction  or  a  variation  thereof,  or  a  dilation  and  extrac- 
tion. But  we  know  some  dilations  and  extractions  can  be  intact  and 
some  are  not  intact.  Does  anybody  differ  with  that? 

Dr.  Robinson.  That  is  correct. 

Senator  Feinstein.  So  there  are  at  least  four  different  proce- 
dures that  are  involved  here.  Let  me  ask  another  question.  What 
major  fetal  abnormalities  or  deformities  cannot  be  detected  in  the 
first  trimester? 

Dr.  Campbell.  Almost  any  major  chromosomal  problem  could  be 
detected  in  the  first  trimester.  However,  to  look  for  the  thousands 
of  diagnosable  problems  in  each  pregnant  woman  would  pose  an  in- 
tolerable financial  burden  on  the  prenatal  care  in  this  country. 

Most  of  these  postviability  procedures  are  discovered  because 
something  abnormal  is  happening  in  the  pregnancy  and  mom  is 
sent  for  a  sonogram.  A  baby  has  to  reach  a  certain  size  before  even 
some  of  the  most  major  defects  are  diagnosable  on  sonogram. 

Senator  Feinstein.  There  is  one,  I  think.  Is  it  Trisomy  13? 

Dr.  Campbell.  You  can  have  a  Trisomy  for  any  of  the  23  chro- 
mosomes. Down  Syndrome — ^Trisomy  21  is  the  only  one  that  has 
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little  enough  extra  genetic  material  to  really  be  able  to  live  a  good 
life  on  the  outside.  Trisomies  13  and  18  are  the  other  two  that  can 
often  live  long  enough  to  be  born. 

Senator  Feinstein.  So,  see,  I  am  a  little  confused  here  because 
many  of  the  women  that  I  have  talked  with  who  have  had  this  pro- 
cedure, or  think  they  have  had  this  procedure,  tell  me  that  they 
were  not  able  to  have  the  diagnosis  of  a  baby,  for  example,  whose 
brain  is  growing  outside  of  the  skull,  whose  intestines  and  bowels 
are  outside  of  the  body.  The  baby  has  one  eye  and  other  terrible 
malformations,  and  their  doctor  was  not  able  to  know  this  prior  to 
getting  into  the  third  trimester. 

Dr.  Campbell.  The  maternal  serum  alphafetoprotein,  which  is 
done  at  16  weeks,  already  into  the  second  trimester,  is  good  at 
pointing  out  women  who  are  at  high  risk  of  open  neural  tube  de- 
fects. You  really  have  to  have  an  open  spine  or  a  brain  with  no  cov- 
ering to  diagnose  this  early  on.  Grenetic  amniocentesis,  which  dis- 
covers most  major  chromosomal  anomalies,  is  only  offered  to 
women  who  are  beyond  35.  Before  the  age  of  35,  it  is  a  procedure 
that  is  more  apt  to  hurt  a  normal  baby  than  to  detect  an  abnormal 
one,  so  it  is  not  generally  offered. 

We  don't  have  a  complete  fix  on  what  is  going  on  in  the  uterus. 
The  things  that  we  all  do  at  every  obstetrical  visit,  such  as  measur- 
ing the  uterus  to  make  sure  that  growth  is  more  or  less  normal, 
do  not  pick  up  any  subtle  nor  very  many  gross  abnormalities. 

Senator  Feinstein.  I  see  my  time  has  expired.  Thank  you  very 
much. 

The  Chairman.  Thank  you,  Senator  Feinstein. 

Senator  Kyi,  we  will  turn  to  you. 

Senator  Kyl.  Thank  you,  Mr.  Chairman. 

Dr.  Robinson,  there  is  at  least  one  physician  I  know  of  who  be- 
lieves that  assisted  suicide  is  a  proper  medical  activity.  Do  you 
think  we  should  get  off  his  back,  to  use  your  phrase? 

Dr.  Robinson.  Dr.  Kevorkian  is  a  well-known  pathologist.  I  use 
instruments  that  he  designed  most  every  day  in  my  practice.  The 
extent  to  which  society  wants  to  limit  what  he  is  doing — ^to  my  im- 
pression right  now,  I  don't  think  he  has  deviated  from  the  law,  and 
this  is  not  what  I  am  here  to  comment  on. 

Senator  Kyl.  But  there  was  a  question  regarding  the  proper  role 
of  a  legislative  body  in  dealing  with  these  matters  and,  of  course, 
there  are  legislative  bodies  which  have  passed  laws  that  would  out- 
law the  procedure  that  he  believes  is  appropriate.  I  just  wondered 
if 

Dr.  Robinson.  But  that  is  not  looking  over  a  physician  in  the 
normal  practice  of  medicine  at  this  point,  and  that  is  a  subtler 
point.  On  the  other  hand,  when  I  am  sitting  in  an  operating  room, 
as  he  is  not — he  is  not  in  a  medical  office;  he  is  not,  on  quality  of 
care.  So,  therefore,  I  think  these  are  totally  different.  So  when  I 
ask  Congress  to  stay  out  of  my  operating  room,  stay  out  of  my  of- 
fice, stay  out  of  my  prescribing  habits,  these,  I  think,  are  totally 
unrelated  to  what  Dr.  Kevorkian  is  currently  doing. 

Senator  Kyl,  I  suggest  it  is  a  distinction  without  a  difference  and 
Dr.  Kevorkian  would  be  making  the  same  argument  here. 

Let  me  ask  Dr.  Ellison  a  question.  In  your  testimony  you  said, 
"In  my  medical  judgment,  it  would  be  necessary  in  order  to  achieve 
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neurological  demise  of  the  fetus  in  a  partial-birth  abortion  to  anes- 
thetize the  mother  to  such  a  degree  as  to  place  her  own  health  in 
serious  jeopardy." 

I  am  quoting  now  from  a  press  conference  of  November  7,  1995. 
The  speaker  here  is  Kate  Michelman  of  the  National  Abortion 
Rights  League,  and  in  the  transcript  of  the  press  conference  she 
said  the  following: 

No  procedure,  no  matter  how  we  describe  it — no  matter  what  the  procedure  is, 
it  is  not  a  comfortable  procedure,  but  in  this  particular  case  these  experts  have 
made  it  very  clear  that  the  fetus  undergoes  demise  before  the  procedure  begins,  and 
because  of  the  anesthesia,  which  is,  you  know,  something  like  50  to  100  times  what 
a  fetus  can  withstand  because  it  is  given  according  to  Qie  weight  of  the  woman — 
and  that's  the  procedure. 

My  question  to  you,  Dr.  Ellison,  is  in  a  situation  where  you  give 
anesthesia  to  a  mother,  is  it  something  like  50  to  100  times  what 
a  fetus  can  withstand?  Can  we  expect  that  there  has  been  fetal  de- 
mise before  the  procedure  begins? 

Dr.  Ellison.  Absolutely  not.  She  is  quoting  from  Dr.  McMahon, 
by  the  way,  in  that  article,  I  believe.  If  you  give  a  mother  100  milli- 
grams of  Demerol  to  relieve  the  pain  of  labor,  that  is  a  standard 
dose  for  the  mother,  but  most  of  that  is  going  to  stay  with  the 
mother.  If  you  were  to  give  100  milligrams  of  Demerol  to  the  fetus, 
you  would  require  prolonged  mechanical  ventilation  and  assistance 
to  keep  the  them  alive.  The  mother's  dose  of  100  times  what  the 
fetus  can  take  does  not  cross  the  placenta — a  very  small  percentage 
does.  It  varies  with  the  drug  and  it  varies  with  the  condition  of  the 
fetus — acidosis,  and  what  not. 

Senator  Kyl.  Dr.  Campbell,  I  would  like  to  ask  you  some  ques- 
tions regarding  your  testimony.  I  am  quoting  from  it.  Now,  you 
said,  "Much  has  been  made  of  the  fact  that  the  head  is  decom- 
pressed before  delivery."  Now,  decompression  here  means  that  the 
contents  have  been  sucked  out  by  this  vacuum  procedure,  is  that 
not  true? 

Dr.  Campbell.  I  have  not  seen  the  scissors,  nor  have  I  seen  vacu- 
um. In  the  procedures  I  saw,  a  regular  spinal  tap  needle  was  used. 

Senator  Kyl.  What  has  happened  in  the  description  that  has 
been  provided  to  us  in  the  testimony  here  today  is  that  a  scissors 
has  been  inserted  and  a  vacuum  tube  inserted  and  the  contents 
sucked  out.  Is  that  not  correct? 

Dr.  Campbell.  I  have  observed  more  of  these  procedures  than 
anyone  else  here.  I  have  not  ever  seen  this  done. 

Senator  Kyl.  Well,  then,  let  me  ask  you  this.  Is  all  of  the  testi- 
mony you  have  given  irrelevant  to  the  procedure  that  has  been  de- 
scribed here  today? 

Dr.  Campbell.  I  am  still  having  trouble  defining  what  the  proce- 
dure described  here  today  is. 

Senator  Kyl.  The  procedure  described  here  today  is  as  described 
by  Dr.  Smith  in  her  opening  testimony  that  a  scissors  is  inserted 
at  the  base  of  the  scull,  parted,  and  a  vacuum  tube — that  is  my 
phrase;  it  is  not  the  technical  medical  term — is  inserted,  at  which 
time  the  contents  are  sucked  out. 

Dr.  Campbell.  I  tried  to  describe  to  you  a  range  of  how  abortion 
procedures  are  done.  If  Congress  wishes  merely  to  ban  the  scissors, 
I  suppose  you  could. 
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Senator  Kyl.  Mr.  Chairman,  being  right  in  the  middle  of  this 
question,  I  do  ask  that  I  be  permitted  to  pursue  it. 

The  Chairman.  Finish  the  question.  I  put  the  bell  on  so  we  all 
will  know.  It  will  be  a  guidance. 

Senator  Kyl.  I  am  not  sure  whether  any  of  your  testimony.  Dr. 
Campbell,  is  relevant  to  what  we  are  talking  about  today.  I  just 
want  to  ask  you,  does  your  testimony  go  to  the  procedure  that  has 
been  discussed  here  today,  the  procedure  which  I  just  described? 

Dr.  Campbell.  I  have  seen  abortion  done  using  breech  extraction 
when  breech  was  the  presenting  method.  I  believe  that  the  legisla- 
tion today  is  attempting  to  ban,  and  would  indeed  ban  a  far  broad- 
er range  of  procedures  than  Dr.  Smith  has  described. 

Senator  Kyl.  Well,  if  I  may  ask,  then,  would  you  oppose 

Dr.  Campbell.  My  testimony  is  certainly  involved  in  the — is  cer- 
tainly relevant  to  the  procedure  under  discussion. 

Senator  Kyl.  Would  you  oppose  legislation  which  would  ban  the 
kind  of  procedure  that  has  been  described  here  today? 

Dr.  Campbell.  Yes. 

Senator  Kyl.  Thank  you,  Mr.  Chairman. 

The  Chairman.  Thank  you,  Senator  Kyl. 

We  will  turn  to  Senator  Simon. 

Senator  SiMON.  Thank  you.  Dr.  Ellison,  you  are  the  only  neutral 
person  on  that  panel — ^you  say,  "I  do  not  appear  to  speak  for  or 
against  the  proposed  legislation."  We  are  going  to  have  a  later  wit- 
ness, Ms.  Viki  Wilson.  Ms.  Wilson  thought  she  had  a  very  normal 
pregnancy,  other  than  she  noted  an  extremely  active  child.  She 
went  to  her  physician  and  her  physician  said,  your  child  is  just  not 
normally  active,  your  child  is  having  seizures  and  two-thirds  of 
your  child's  brain  is  outside  of  his  skull.  Your  child  cannot  live.  She 
and  her  husband  went  to  two  other  physicians  to  check  out  the  ac- 
curacy of  this,  and  then  the  Wilsons  made  an  agonizing  decision  to 
have  an  abortion. 

Do  you  think  we  should  send  her  physician  to  prison  for  2  years? 

Dr.  Ellison.  Senator  Simon,  I  thank  you  for  calling  me  neutral. 
It  is  something  that  seldom  describes  me.  I  definitely  do  not  think 
that  we  should  send  that  physician  to  jail. 

Senator  SiMON.  That  is  what  this  legislation  does.  And  just  to 
complicate  the  legislation,  so  no  one  has  any  misunderstanding, 
this  legislation  applies  only  when  either  the  physician  or  the  pa- 
tient crosses  a  State  line.  If  everything  happens  within  Ohio  or  Illi- 
nois this  doesn't  apply. 

Dr.  Robinson,  I  am  thinking  of  introducing  legislation  as  to  what 
physicians  can  do  on  brain  tumors.  We  are  talking  about  a  life-and- 
death  situation  involving  brain  tumors,  and  after  careful  research 
of  at  least  30  minutes,  I  am  thinking  of  introducing  legislation  on 
a  medical  procedure  involving  brain  tumors.  What  do  you  think  of 
the  idea? 

Dr.  Robinson.  I  don't  think  it  is  a  very  good  idea,  sir. 

Senator  SiMON.  Do  you  mean  you  do  not  trust  the  medical  exper- 
tise of  Russ  Feingold,  Dianne  Feinstein,  Orrin  Hatch,  Al  Simpson, 
Hank  Brown,  Jon  Kyl,  Mike  DeWine,  Arlen  Specter,  and  Spencer 
Abraham? 

Dr.  Robinson.  I  have  tremendous  admiration  for  their  general 
knowledge  and  skill,  sir.  I  would  be  very  unhappy  if  they  became 
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involved  in  making  medical  decisions  that  would  very  specifically 
tell  me  what  I  could  or  could  not  do  in  the  brain. 

Senator  Simon.  And  do  you  think  there  is  any  application  of  the 
illustration  I  have  used  to  the  hearing  that  we  have  today  on  this 
procedure? 

Dr.  Robinson.  A  direct  application,  sir. 

Senator  SiMON.  And  you  believe  that  the  U.S.  Congress  should 
not  for  the  first  time  in  our  history  designate  certain  procedures 
that  physicians  can  use  and  cannot  use? 

Dr.  Robinson.  I  think  they  should  not  designate  what  a  physi- 
cian may  or  may  not  do,  no  matter  what  the  physician  or  who  the 
physician. 

Senator  SiMON.  I  thank  the  panel.  I  thank  all  of  you  for  being 
here.  Thank  you,  Mr.  Chairman. 

The  Chairman.  Thank  you,  Senator  Simon. 

Senator  DeWine. 

Senator  DeWine.  Thank  you,  Mr.  Chairman. 

Dr.  Smith,  I  would  like  for  you  to  break  your  testimony  down  a 
little  bit  more  for  a  layperson.  You  talked  about  the  total  breech 
extraction,  and  in  layman's  terms  could  you  just  very  briefly,  be- 
cause my  time  is  limited,  explain  what  that  means  and  what  rel- 
evance it  has  to  the  discussion  today? 

Dr.  Smith.  OK.  It  is  a  rarely  used  technique  by  obstetricians  be- 
cause of  risks  to  the  mother  and  the  baby,  and  what  you  essentially 
do,  if  the  baby  is  lying  in  a 

Senator  DeWine.  You  say — I  am  sorry — it  is  rarely  used? 

Dr.  Smith.  It  is  rarely  used  because  it  has  high  risks  to  both 
mother  and  baby,  and  the  risk  to  the  mother  is  primarily  rupture 
of  the  uterus,  and  to  the  baby  it  is  also  fracture  of  the  spine. 

But  if  you  have  a  baby  that  is  a  second  twin,  what  you  some- 
times can  do,  if  it  is  lying  in  this  position,  is  to  grab  the  baby  by 
the  feet  and  pull  the  baby  down  through  the  birth  canal.  You  usu- 
ally like  to  turn  the  head  this  way  so  that  you  can  flex  the  head 
and  deliver  the  baby,  and  so  the  procedure  as  described  by  Dr. 
Hem  is  essentially  the  same  thing,  except  you  don't — not  Dr.  Hern, 
Dr.  Haskell — is  essentially  the  same  thing,  except  when  you  are 
trying  to  deliver  the  baby  alive  you  don't  stab  the  baby. 

Senator  DeWine.  And  so  you  gave  that  answer  in  the  context  of 
a  question  that  was  asked  you  about  how  you  would  medically  de- 
scribe this  procedure,  or  in  what  medical  term? 

Dr.  Smith.  Correct. 

Senator  DeWine.  And  that  is  as  close  as  you  can  come  to  it? 

Dr.  Smith.  Correct;  I  mean,  I  recognized  it  immediately  when  I 
read  his  paper  as  a  total  breech  extraction  that  had  been  perverted 
to  result  in  the  death  of  a  child. 

Senator  DeWine.  And  perverted — without  using  that  term,  is  it 
my  understanding  that  what  you  are  saying  is  that  the  procedure 
is  entirely  the  same,  except  for  something? 

Dr.  Smith.  Correct. 

Senator  DeWine.  What? 

Dr.  Smith.  You  don't  stab  the  baby  in  order  to  deliver  it.  You 
allow  the  baby  to  deliver. 

Senator  DeWine.  Thank  you.  Dr.  Campbell,  you  testified,  I  be- 
lieve, if  I  wrote  this  down  correctly,  that  you  had  personally  ob- 


141 

served  10  of  these  procedures  and  in  each  of  those  10  cases  there 
was  an  abnormality  of  the  fetus,  is  that  correct? 

Dr.  Campbell.  That  is  correct. 

Senator  DeWine.  So  that  is  10  for  10.  Are  you  aware  of  and  have 
you  read  this  article  that  I  cited  earlier  by  Dr.  Haskell  where  he 
says — this  is  the  document — where  he  says — let  me  quote,  if  I  can 
find  it  here,  the  last  page,  I  believe.  Actually,  it  is  not  in  this  one. 
It  is  in  the  question-and-answer.  He  makes  reference  to  the  fact 
that  80  percent  of  the  abortions  that  he  performed  using  this  proce- 
dure as  described  in  this  document  were  elective. 

Dr.  Campbell.  I  would  make  two  distinctions  here. 

Senator  DeWine.  No;  excuse  me.  Could  you  just — I  will  give  you 
plenty  of  time  to  explain. 

Dr.  Campbell.  OK. 

Senator  DeWine.  Are  you  aware  of  this  document? 

Dr.  Campbell.  Yes. 

Senator  DeWine.  And  you  are  aware  that  what  he  said  was  that 
of  the  abortions  he  had  performed,  and  I  think  up  until  the  time 
this  article  was  written 

Dr.  Campbell.  This  makes  no  distinction  between  pre-  and  post- 
viability  abortions.  The  other  thing  that — 

Senator  DeWine.  You  are  aware  also  that  he  said  two-thirds  of 
the  examples  in  his  case,  the  fetus  was  alive.  Do  you  understand 
that? 

Dr.  Campbell.  I  am  not  aware  of  that. 

Senator  DeWine.  That  is  in  there  as  well. 

Dr.  Campbell.  Elective  to  a  physician  does  not  necessarily  mean 
a  face  lift  or  having  your  nose  reshaped.  If  you  have  had  3  heart 
attacks  and  go  in  for  a  triple  b3T)ass  and  you  are  scheduled  next 
Tuesday,  you  are  on  the  elective  list.  If  you  have  your  fourth  heart 
attack  today,  they  will  take  you  by  ambulance  and  bump  today's 
elective  bypasses.  Something  which  is  elective  can  also — well,  is 
most  often  done  to  be  life-saving  or  life-preserving. 

Senator  DeWine.  I  understand,  although  he  does  make  the  dis- 
tinction. His  terminology  is  20  percent  abnormality  and  80  percent 
elective.  That  is  his  terminology.  I  am  just  sharing  it  with  you. 

Dr.  Campbell.  These  statistics  are  not  broken  down  into 
previability  and  postviability  data.  I  happen  to  know  that  Dr.  Has- 
kell has  tried  strenuously  to  limit  himself  to  previable  fetuses,  so 
this  data  is  not  particularly  relevant. 

Senator  DeWine.  Let  me  apologize  to  you  for  not  having  the 
exact  quote,  but  I  do  now.  Let  me  read  it  to  you.  "I  will  be  quite 
frank" — this  is  Dr.  Haskell — "most  of  my  abortions  are  elective  in 
that  20-  to  24-week  range." 

Dr.  Campbell.  Previability. 

Senator  DeWine.  "In  my  particular  case,  probably  20  percent  are 
for  genetic  reasons  and  the  other  80  percent  are  purely  elective." 
Thank  you.  Thank  you,  Mr.  Chairman. 

The  Chairman.  Thank  you,  Senator  DeWine. 

Senator  Feingold,  we  will  go  to  you  now. 

Senator  Feingold.  Thank  you,  Mr.  Chairman.  Mr.  Chairman, 
you  already  alluded  to  the  fact  that  one  of  the  broader  issues  here, 
apart  from  the  specific  medical  issues,  is  whether  this  is  simply  one 
type  of  procedure  that  folks  would  like  to  see  banned  or  whether 


142 

this  is  part  of  a  broader  agenda.  In  fact,  the  letter  you  read  from 
the  doctor  referred  to  that  distinction,  and  that  is  a  concern  that 
Senator  Simpson,  I  think,  alluded  to  as  well. 

Recently,  Congressman  Smith,  a  Republican  from  New  York,  was 
quoted  in  a  USA  Today  article  as  saying  that,  "We  will  begin  to 
focus  on  the  methods  of  abortion  and  declare  them  to  be  illegal." 
I  guess  I  would  like  to  start  by  asking  Ms.  Alvare,  do  you  agree 
with  Representative  Smith's  statement?  Is  that  the  intent  of  your 
organization  over  time,  to  eliminate  a  woman's  right  to  choose,  as 
it  is  often  called? 

Ms,  Alvare.  Our  intent  is  certainly  to  protect  every  single 
humgm  life,  born  and  unborn,  but  I  would  add.  Senator,  that 
whether  I  am  opposed  to  all  abortions  or  whether  you  support 
every  kind  of  abortion  at  every  time  couldn't  make  this  kind  of 
abortion  humane.  If  an3rthing  is  done  in  the  future,  it  certainly 
would  require  a  democratic  vote  of  a  body  of  Congress.  It  requires 
support  from  the  people. 

If  abortion  proponents  are  afraid  that  somehow  this  opens  the 
public  mind  to  considering  abortion  further,  they  are  certainly 
right.  But,  again,  whether  they  support  all  and  I  oppose  all  is  irrel- 
evant to  whether  this  procedure  is  the  killing  of  an  infant. 

Senator  Feingold.  Can  we  expect,  Ms.  Alvare,  in  the  future, 
then,  if  this  is  successful.  Federal  legislation  to  ban  the  saline  pro- 
cedure? 

Ms.  Alvare.  I  really  can't  say  at  this  time.  We  haven't  got  a  leg- 
islative hit  list,  if  you  will,  in  hierarchical  order.  All  I  know 

Senator  Feingold.  Would  you  support  such  a  bill? 

Ms.  Alvare.  We  would  support — ^you  may  or  may  not  be  familiar 
with  recent  documents  out  of  the  church  that  have  been  published 
widely  here  and  elsewhere.  Roe  v.  Wade  allows  abortion  at  any 
time  for  any  reason.  The  public  wishes  at  the  very  most  to  tolerate 
legal  abortion  for  rape,  incest,  and  life  of  the  mother  in  the  major- 
ity. There  is  a  far  cry  between  that  and  where  Planned  Parenthood 
is.  There  is  a  far  cry  between  that  and  where  we  are.  We  are  will- 
ing to  work  incrementally  to  save  as  many  lives  as  possible,  dis- 
abled or  able-bodied,  a  bit  at  a  time.  But,  again,  we  recognize  that 
in  a  democracy  you  can  only  work  as  fast  as  the  people  will  go  with 
you. 

Senator  FEINGOLD.  I  have  limited  time,  so  let  me  just  ask  very 
specific  questions.  Do  you  oppose  and  would  you  like  to  see 
criminalized  the  saline  procedure?  Just  a  yes  or  no,  if  you  can. 

Ms.  Alvare.  Every  single  kind  of  procedure — this  will  answer 
maybe  many  questions — ^that  takes  an  unborn  life,  yes. 

Senator  Feingold.  So  the  answer  would  be  yes? 

Ms.  Alvare.  Absolutely. 

Senator  Feingold.  And  then  you  would  have  the  same  view  that 
you  oppose  and  would  like  to  see  criminalized  the  D&E  procedure? 

Ms.  Alvare.  Absolutely,  and  again  whether  you  would  support 
that  procedure  doesn't  make  the  dilation  and  extraction  or  partial- 
birth  abortion  any  less  horrid. 

Senator  Feingold.  The  same  with  vacuum  aspiration? 

Ms.  Alvare.  Absolutely. 

Senator  Feingold.  And  the  same,  I  assume,  with  RU-486? 
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Ms.  Alvare.  Absolutely;  RU-486  is  in  itself  an  abortifacient,  but 
again  the  existence  of  that  method  cannot  make  the  partial-birth 
abortion  anything  more  humane  than  it  is. 

Senator  Feingold.  I  appreciate  your  answers. 

Mr.  Chairman,  one  of  the  witnesses,  Dr.  Smith,  suggested  that 
this  procedure  that  we  are  discussing  today  was  not  necessary  to 
protect  a  woman's  future  ability  to  bear  children.  This  may  not, 
again,  be  the  forum  to  resolve  this  medical  issue,  since  it  is  clear 
that  there  are  different  views  on  it.  Indeed,  that  conflict  is  the  very 
reason  that  I  and  many  of  us  on  this  panel  don't  believe  should  be 
taking  this  up. 

But  I  do  want  to  put  in  the  record  a  couple  of  letters  from  doctors 
who  state  that  this  procedure  can,  in  fact,  help  protect  future  abil- 
ity to  bear  children,  in  contrast  to  other  alternatives.  For  example, 
Dr.  Elaine  Carlson  of  Cedars-Sinai  Medical  Center  in  L.A.  writes 
in  a  June  27,  1995,  letter  that  other  types  of  procedures  can  cause 
a  traumatic  stretching  of  the  cervix  that  then  increases  a  woman's 
chances  for  infertility  in  the  future.  Mr.  Chairman,  I  ask  that  this 
letter  be  included  in  the  record. 

The  Chairman.  Without  objection,  we  will  put  the  letter  in  the 
record. 

Senator  FEINGOLD.  I  thank  the  Chair.  Another  letter  from  a  doc- 
tor from  Denver,  CO,  also  states  that  availability  of  alternatives 
Erotects  future  ability  to  bear  children,  and  I  ask  that  this  letter 
e  placed  in  the  record. 

The  Chairman.  Without  objection. 

[The  letters  referred  to  follow:] 
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CEDARS'SiNAi  Medical  Cenm 

June  27,  1995 


The  Honorable  Patricia  Schrocdo" 
2307  Raybuiti  House  Office  Building 
Washington,   DC  20515-0601 

Dea'- 

This  h  a  lettEX  to  encourage  you  to  defeat  bills  H.IL  1833  and  S.  9392.  These  bills  aim  to  ban 
the  surgical  jnocedure  of  second  trimester  abortion  known  as  intact  D  &  R 

I  am  the  EHiector  of  Reproductive  Genetics  and  a  perinatologist  and  geneticist  at  Cedars-Sinai 
Medical  Ceuta  in  Los  Angdes.  My  practice  consists  primarily  of  pregnant  women  who  are 
referred  to  me  by  their  Cfcstetrician  for  an  ultrasound  and/or  genetic  evaluation  of  their  ongoing 
pregnancy.  Sometimes  I  am  asked  to  see  women  who  have  a  possible  abnormal  finding  on  an 
prenatal  ultrasound  done  by  another  practitioner.  I  am  usually  the  final  diagnostician  in  these 
cases  and  1  spend  a  tremendous  amount  of  my  time  counseling  families  about  what  I  see,  how 
wc  can  approach  this  problem,  how  we  can  clarify  what  is  wrong,  and  sometimes,  hov/  we  can 
fu  the  fetal  abnormality.  Often  nothing  can  be  done  and  we  are  left  with  an  abnormal  fetus  that 
is  in  the  late  second  trimester  and  a  devastated  family.  With  the  help  of  their  private  doctor, 
other  geneticists,  and  genetic  counselors,  we  advise  parents  that  wc  will  support  them  in 
whatever  decision  they  choose.  If  they  continue  the  pregnancy,  we  will  be  there  with  them. 
If  the)'  choose  to  end  the  pregnancy  or  wish  to  cxplons  that  option,  I  refer  them  to  Dr.  James 
McMahon,  a  practitioner  of  the  type  of  abortion  that  is  being  singled  out  to  be  banned  in  FTR. 
1833  and  S.  9322. 

Dr.  Mclsialion  provides  an  unusual  expertise  in  the  terminatioo  of  late  in  gestation  flawed 
pregnancies.  Without  liis  help,  these  women  would  have  to  go  through  a  pregnancy  knowing 
their  child  will  be  iKjm  dead,  or  worse,  will  live  a  horribly  damaged  life.  One  concept  Uiat 
seems  to  be  lost  on  the  general  public  is  that  these  pregnancies  can  have  a  significant  health  rislc 
to  the  motlier.  Often  fetuses  that  have  physical  abnonnalitics  wiU  have  increased  amniotic  fluid 
that  can  cau.se  uterine  atony  and  severe  maternal  bleeding  at  birth.  Fetuses  thai  have  fluid  in 
their  lu'igs  ajKl  bodies  can  cause  mothers  to  cxperic-ace  the  "mirror  syridrorac",  wliere  they 
themselves  become  bloated  and  dangcrcwsly  hyperten.'nw.  Abnormal  fetuses  often  require 
operative  dcliverie<.,  and  this  puts  the  mother  at  increased  risk  of  infection  and  deadi.  ITie  usuhI 
type  of  termination  nf  [TreprLincy  is  a  traumatic  stretching  of  the  cervix  that  then  inc-a-a.sc.s  a 
womaa'.s  duna;  lor  infertiliU'  in  the  future  'I'hc  procedure  that  is  up  for  'barming"  allows  vciy 
passive  dilatatLon  of  the  cervix  and  allows  gentle  majiijuilatitKi  to  preserve  the  very-  in.jch  <U'sirctl 
fertility  of  ihcsc  disu-aught  women.  To  put  it  inildly.  this  is  rot  ju.st  a  'fetal  is.'iic',  it  is  ?.  hcallh 
Ciirc  issitc  for  thti  aiotlio:  as  well. 
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Who  is  served  by  having  malformed  children  bom  to  families  that  cannot  financaally  or 
emodonally  support  them?  I  know  that  these  decisions  are  not  taken  lightly  by  these  iamllies. 
Some  do  continue;  and  they  arc  always  back  in  my  o£&ce  for  prenatal  diagnosis  in  their  next 
piegnaocy.  Raiang  a  damaged  cbUd  is  a  sobering  experience.  Why  should  families  have  to  go 
through  this  once,  much  less  again  and  again?  For  those  who  bdieve  this  is  "God's  will*  I 
wDuM  cballenge  them  to  be  that  child's  caretaker  for  a  day,  a  week,  a  month,  a  lifetime. 
Ftankly,  I  have  the  religious  conviction  that  fietal  malfonnations  are  not  'God's  will"  but  the 
devil's  wodc  I  cannot  believe  tiva  Good  Lotd  wants  little  baliies  fo  snfkr  in  ttus  way.  And  I 
can't  believe  the  United  States  of  America's  Congress  is  Int^xsted  in  cauang  &milies  to 
undeigo  suffering  and  pain  vtiien  they  doo't  have  to  expexience  this  nightmare.  Undergoing  a 
late  gestation  termination  of  pregnancy  is  a  terribly  heart-wrenching  and  soul-searching  pnxjess. 
Since  I  refer  Dr.  M(d>lahon  a  lai£c  number  of  families,  I  have  gone  to  his  facility  and  s^n  for 
myself  wbat.^he  does  and  how  he  does  it  The  emotional  paui  that  these  fiunHies  suffer  will  be 
llfe4ong.  But  they  ate  comforted  by  the  fact  that  Dr.  McMahon  is  caring,  and  gentle,  and 
ultimately  Hfe-affirming  in  his  iq>proacli  to  tiie  abortiai  proocdure.  Essentially  he  provides 
analgesia  for  the  mother  that  removes  anxiety  and  pain  and  as  a  result  of  tfiis  medication  the 
fetus  is  also  sedated.  When  the  cervix  is  open  enough  for  a  safe  delivery  of  the  fetus  he  uses 
ultrasound  guidance  to  gently  deliver  the  fetal  body  up  to  the  shoulders  and  then  very  quickly 
and  expertly  pCTforms  wh^  is  called  a  cei*alocentesis.  Essentially  this  is  removal  of 
cerebrospinal  fluid  from  the  brain  causing  instant  biain  herniation  and  death.  There  is  no 
stnjggHrig  of  the  fetus;  quite  the  contrary,  from  my  personal  observation  I  can  teU  you  that  the 
end  is  extremely  humane  and  rapid.  He  provides  dignity  for  all  of  his  patients:  the  mothers,  the 
fathers,  the  extended  femllies  and  finally  to  the  fetuses  themselves.  He  does  not  "mangle" 
fetuses,  rather  they  are  delivered  intact  and  that  allows  us  (a  team  of  physicians  at  Cedars)  to 
evaluate  them  carefully,  and  for  families  to  touch  and  acknowledge  ihdr  baby  in  saying 
goodbye.  Wc  work  with  Dr.  McMahon  in  evaluating  many  of  the  malformed  fetuses  with 
careful  autopsy,  molecular  studies,  and  dysmorphological  examinations  to  try  and  provide  the 
clearest  and  most  precise  diagnosis  we  can  for  our  familiEs  as  to  why  this  happened  to  them. 
Often  we  can  reassure  them  that  this  won't  happen  again;  too  frequently  we  must  advise  them 
that  they  carry  a  genetic  mutation  that  does  have  a  risk  of  recurrence. 

If  Dr.  McMahon  did  not  exist  I  will  assure  you  that  most  of  these  families  would  simply  not 
have  children.  The  divorce  and  emptiness  that  would  bring  is  something  that,  thankfully,  is  not 
necessary  now.  Certainly  we  all  pray  that  this  docs  not  occur  again;  but  if  it  does  the  family 
knows  that  they  can  end  that  pregnancy  and  try  again  until  finally  they  achieve  what  we  all  want: 
a  healthy,  happy,  whole  baby.  Thai  is  the  essence  of  family  values  and  I  implore  rach  am: 
every  person  to  see  beyond  their  own  prejudices  and  walk  in  that  family's  shoes.  What  would 
you  do  if  you,  your  wife,  your  daughter,  or  your  son's  wife  had  a  fetus  with  half  of  a  brain;  a 
hole  where  it's  face  should  be;  a  heart  malformation  so  complex  that  it  will  require  yeju^  of 
painful  and  ultimately  unsuccessful  surgery;  a  lethal  chromosome  abnormality  where  your  child 
would  never  rwxjgnizx;  you  or  itself?  Most  people  are  tliankful  there  h  another  option  besides 
just  enduring  tiiis. 

My  goal  is  for  no  family  to  have  to  experience  abortion.  I  am  working  as  hard  as  I  know  how 
to  understand  malformation  and  the  wrong  signals  of  our  genes.  But  until  my  lofty  goal  is 
realized,  we  need  individuals  like  Jim  McMahon  to  provide  the  competent  services  to  help  the.se 
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families.  Tliis  is  not  jusl  aa  individual  freedom  issue,  it  is  a  basic  issue  of  society.  There  is 
enough  tragedy  in  ordinary  life;  why  mabe  more  of  it  if  there  are  dear  and  safe  alternatives? 
If  you  decide  that  Dr.  McMahon  and  his  colleagues  should  no  longer  be  allowed  to  practice 
medicine  as  they  know  how,  you  will  be  denying  womeai  and  their  fiunilies  the  basic  right  of 
freedom  of  choice  and  the  pursuit  of  happiness.  And  you  will  be  condemning  a  generation  of 
malformed  newborns  to  a  life  of  very  expensive  pain  and  suffering.  The  payment  due  on  that 
bill  is  going  to  be  very,  very  cosdy  to  the  Government  because  eveotually  you  and  I  are  going 
to  be  maintaining  these  childrni.  But  the  payment  due  on  the  pereonal  grief  this  will  cause  can 
never  be  adequatdy  paid.  I  can't  imagine  that  any  of  you  want  to  contribute  to  that  debt  and 
you  don't  have  to.  Just  leave  Dr.  McMahon  alone  to  do  what  he  does  best  and  let  us  ail  work 
toward  the  day  when  he  isn't  needed  anymore. 


Thank  you  for  allowing  me  to  express  my  opinion. 


Sincerely, 


X)  Lmk^^^ 


Dru  Elaine  Carlson,  MD 
Director,  Reproductive  Genetics 
Department  of  Obstetrics  and  Gynecology 
Division  of  Maternal-Fetal  Medicine 
Cedars-Sinai  Medical  Center 
Assistant  Professor 
UCLA  School  of  Medicine 
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Reproductive  Genetics  Center,  P.C, 

Denver,  CO,  November  6,  1995. 

U.S.  Senate, 
Washington,  DC. 

Ladies  and  Gentlemen:  I  wish  to  speak  to  you  as  an  Obstetrician  and  Geneticist 
with  more  than  20  years  experience  in  the  field  of  Reproductive  CJenetics  to  express 
my  strong  opposition  to  S.  939. 

The  question  before  you  is  one  of  medical  management  not  social  policy  when  we 
are  faced  with  a  medical  disaster  in  later  pregnancy. 

Without  being  exhaustive  let  me  tell  you  that  there  are  numerous  medical  condi- 
tions which  can  now  be  diagnosed  with  certainty  and  which  have  a  uniformly  lethal 
outcome.  In  these  unusual  cases  there  is  no  benefit  to  prolonging  the  pregnancy  and 
significant  risk  to  the  pregnant  woman. 

Termination  of  pregnancy  is  the  medically  correct  course  of  action  if  the  couple 
wish  it  and  sometimes  the  procedure  which  this  legislation  seeks  to  ban  is  necessary 
to  minimize  the  overall  risk  to  the  pregnant  woman  herself  and  her  future  reproduc- 
tive potential. 

The  U.S.  Senate  is  sufficiently  erudite  to  understand  that  these  complex  and  trag- 
ic circumstances  deserve  to  be  managed  with  compassion  and  the  best  medical  judg- 
ment. The  deliberation  is  never  benefitted  by  inflammatory  rhetoric. 

Prevention  is,  of  course,  desirable  but  I  assure  you  that  even  with  proper  preg- 
nancy care  these  occasional  overwhelming  problems  are  not  always  preventable. 

It  would  be  absolutely  wrong  for  the  Legislatvire  to  insert  themselves  into  these 
most  difficult  medical  circumstances  and  thereby  create  crime  where  only  medical 
crisis  and  tragedy  exist. 

To  write  law  in  opposition  to  the  best  medical  judgment  and  practice  would  make 
you  guilty  of  attempting  to  practice  medicine  without  a  license  and  should  make  you 
each  personally  Uable  financially  and  morally  for  the  damages  and  losses  which 
would  result.  Please  demonstrate  your  wisdom  by  a  refusal  to  convert  nonsense  into 
law. 

George  P.  Henry,  MD, 
Board  Certified  OB/GYN. 

Senator  Feingold,  Mr.  Chairman,  other  materials  I  have  seen 
indicate  that  alternative  procedures  may  increase  the  chances  of 
lacerating  the  cervix,  which  clearly  can  have  adverse  implications 
for  infection.  Also,  other  physicians  have  indicated  that  the  types 
of  alternative  incisions  for  alternative  procedures,  a  vertical  inci- 
sion, creates  a  vertical  scar  on  the  uterus  which  is  more  apt  to  be 
complicated  by  uterine  rupture  in  a  future  pregnancy,  which  obvi- 
ously could  jeopardize  the  pregnancy  and  the  woman's  life  itself 

With  the  brief  time  remaining,  I  would  like  to  first  ask  Dr.  Rob- 
inson whether  he  has  any  view  on  the  issue  of  whether  this  can 
affect  the  future  bearing  of  children,  the  use  of  this  procedure. 

Dr.  Robinson.  Vertical  scars  in  the  uterus  are  definitely  an  in- 
creased hazard  for  her  as  the  woman  has  the  next  pregnancy  and 
carries  to  term.  There  is  no  doubt  about  that.  We  would  much  pre- 
fer not  to  have  to  do  it  and  we  will  go  to  lengths  to  avoid  doing 
it. 

Senator  Feingold.  Can  this  procedure  provide  an  alternative  to 
that,  then? 

Dr.  Robinson.  What  we  are  debating  today  is  an  alternative,  is 
an  option.  As  I  testified,  we  are  never  quite  sure  how  we  are  going 
to  manage  our  patients  and  I  would  like  to  be  able  to  have  all  op- 
tions available,  and  to  debate  the  relative  safety  is  not  currently 
under  debate. 

Senator  Feingold.  Thank  you,  doctor.  Thank  you,  Mr.  Chair- 
man. 

The  Chairman.  Thank  you. 

Senator  Brown  is  next. 
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STATEMENT  OF  HON.  HANK  BROWN,  A  U.S.  SENATOR  FROM 
THE  STATE  OF  COLORADO 

Senator  Brown.  Thank  you,  Mr.  Chairman.  I  wanted  to  just 
make  a  couple  of  quick  observations  first,  if  I  could.  My  good  friend 
from  Illinois,  whom  I  respect  very  much,  commented  and  made 
some  points  with  regard  to  regulation  of  medicine.  I  think  some- 
times we  are  so  busy  here  that  sometimes  we  forget.  The  newer 
members  of  the  committee  were  not  here  when  we  voted,  but  we 
voted  on  what  were  called  the  blood  pathogen  regulations. 

The  physicians  here  are  familiar  with  that  term,  I  suspect,  and 
I  know  they  are  familiar  with  the  regulations  because  those  specific 
regulations  dealt  with  infinite  detail  the  practice  of  medicine.  As  a 
matter  of  fact,  this  Congress  went  on  record  as  voting  to  require 
physicians,  for  example,  to  keep  a  log  on  how  many  times  they 
empty  the  waste  basket  and  regulate  the  washing  of  hands.  It  is 
one  of  the  most  ridiculous  set  of  overregulations  I  have  seen.  Mr. 
Chairman,  members  may  not  remember  it,  but  I  remember  it.  That 
vote  was  99  to  1. 

The  Chairman.  It  happens  all  the  time;  FDA,  CLIAA.  You  can 
just  name  it,  almost  every  health 

Senator  Kennedy.  Just  on  that  particular  point,  would  the  Sen- 
ator yield? 

Senator  Brown.  Well,  my  time  is  running  and  if  I  could,  I  would 
like  to 


Senator  Kennedy.  I  would  like  to  at  some  time  make  the 

Senator  Brown.  Senator,  I  respected  your  time. 

Senator  Kennedy.  Well,  I  would  like  to  correct  the  record. 

Senator  Brown.  Fine;  I  think  those  advocates  of  regulation  may 
want  to  comment  on  it,  but  I  remember  that  vote  because  I  was 
the  one  vote  who  voted  against  the  bill,  while  my  colleagues  voted 
to  regulate  in  detail. 

What  I  wanted  to  explore  with  the  panel  is  this.  We  have  talked 
about  evacuations,  and  so  on,  but  that  is  not  the  language  the  bill 
proposes.  The  language  is  this:  "Persons  performing  the  abortion 
partially  vaginally  deliver  a  living  fetus  before  killing  the  fetus  and 
completing  the  delivery."  Would  it  be  correct  to  say  in  layman's 
terms  that  this  means  when  any  part  of  the  fetus  enters  the  birth 
canal  before  the  fetus  is  killed?  Is  that  correct?  Dr.  Romer,  would 
that  be  a 

Dr.  Romer.  Yes,  I  would  say  that  was  correct,  and  if  you  read 
Dr.  Haskell's  description  of  the  procedure,  he  says  that  it  differs 
from  classic  D&E  in  that  it  does  not  rely  upon  dismemberment  to 
remove  the  fetus,  nor  are  inductions  or  infusions  used  to  expel  the 
intact  fetus.  I  am  also  reading  directly,  "Rather,  the  surgeon  grasps 
and  removes  an  intact  fetus  through  an  adequately  dilated  cervix." 
That  is  his  description  of  the  procedure  and  he  says  that  it  differs 
from  D&E. 

Senator  Brown.  Are  there  any  abortion  procedures  that  we 
would  think  of  in  other  terms  where  part  of  the  fetus  enters  the 
birth  canal  before  life  is  terminated?  Dr.  Robinson,  does  part  of  the 
fetus  enter  the  birth  canal  in  any  other  procedures? 

Dr.  Robinson.  When  we  have  elected  to  induce  second-trimester 
abortion  with  urea,  usually  we  hope  that  there  has  been  demise. 
In  the  process  of  dilating  and  the  baby  coming  down,  there  prob- 
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ably  are  moments  when  a  foot  or  something  comes  down  when 
technically  you  might  be  able  to  see  if  you  were  to  monitor  a  fetal 
heart.  But,  on  delivery,  the  baby  is  dead.  Exactly  at  what  point 
along  the  line  it  dies,  we  don't  know,  so  I  suppose  technically  it 
could  be  that  a  foot  or  an  arm  or  something  comes  down  ahead  of 
time  while  it  is  still  alive,  in  whatever  definition  you  want. 

Senator  Brown.  How  do  we  then  clear  up  this  language? 

Dr.  Robinson.  You  don't  pass  it,  sir. 

Senator  Brown.  I  am  assuming  you  don't  want  to  proscribe  all 
procedures. 

Dr.  Robinson.  Your  references  to  the  FDA — and  I  don't  want  to 
prescribe  any  technical  procedures.  My  comment  was  to  stay  out  of 
the  operating  room.  What  happens  to  the  garbage  and  the  stuff  out 
in  the  hallway,  that  may  be  legislated,  but  I  don't  want  Congress 
in,  and  I  don't  think  Congress  has  passed  laws  that  tell  me  specifi- 
cally what  to  do  in  the  OR. 

Senator  Brown.  Well,  my  problem  is  more  immediate. 

Dr.  Robinson.  OK. 

Senator  Brown.  We  are  going  to  vote  on  this. 

Dr.  Robinson.  I  know  and  I  would  hope  you  vote  no. 

Senator  Brown.  As  I  understand  it,  it  is  the  intent  of  the  mem- 
bers of  this  committee  not  to  proscribe  all  abortions.  It  may  be  the 
focus  of  some,  but  I  don't  think  that  is  the  focus  of  what  this  bill 
is  about.  This  bill  is  supposed  to  be  about  a  particular  procedure 
that  is  unacceptable. 

How  is  it  that  we  make  sure  this  language  doesn't  cover  other 
procedures?  Are  there  other  procedures  where  part  of  the  fetus  en- 
ters the  birth  canal  before  life  is  terminated,  and  if  there  are,  how 
do  we  exclude  them  from  the  provision  of  this  bill?  Can  the  Senate 
be  assured  that  no  other  procedures  are  endangered  by  this  lan- 
guage? 

Ms.  Alvare.  May  I  offer  a  comment  here,  Senator  Brown? 

Senator  Brown.  Well,  I  need  an  answer  to  the  question. 

Dr.  Campbell.  Other  procedures  are  endangered  by  this  lan- 
guage. I  have  given  it  a  good  deal  of  thought  over  the  last  several 
months  and  I  can't  see  a  good  descriptive  way  of  banning  this,  es- 
pecially given  that  a  physician  attempting  an  abortion  or  a  delivery 
of  any  kind  is  not  entirely  sure  what  is  going  to  emerge  first. 

Senator  Brown.  Let  me  ask 

Dr.  Campbell.  I  think  it  is  not  your  language  that  is  uncertain. 
I  think  the  practice  of  medicine  is  so  uncertain  that  to  ban  some- 
thing and  to  say  that  people  cannot  let  this  happen  is  not  an  ade- 
quate response  to  the  realities  of  people's  bodies. 

Senator  Brown.  Does  applying  this  only  to  procedures  that  take 
place  after  24  weeks  solve  a  portion  of  the  problem? 

Dr.  Campbell.  No. 

Dr.  Smith.  No. 

Dr.  Campbell.  This  is  far  and  away  the  safest  procedure  after 
24  weeks.  Well,  dilation  and  intact  extraction  is  far  and  away  the 
safest  procedure  in  the  third  trimester,  and  that  is  the  procedure 
that  is  most  apt  to  cross  over  the  line  and  wind  up  being  the  proce- 
dure which  Dr.  Smith  described. 

Ms.  Alvare.  Could  I  add  one  final 
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Senator  BROWN.  Mr,  Chairman,  my  time  has  run  out  and  I  know 
some  of  the  witnesses  may  have  comments  they  want  to  make.  I 
simply  wanted  to  mention  that  Dr.  Warren  Hem  is  here.  He  had 
asked  to  testify  and,  as  you  know.  Senator  Campbell  and  I  had 
written  a  letter  hoping  that  he  might  be  considered.  I  know  you 
have  had  an  enormous  squeeze  on  time,  but  I  simply  wanted  to 
ask,  since  he  is  here,  that  if  he  has  observations  or  reactions  to  our 
discussions,  if  I  might  be  allowed  to  insert  those  in  the  record. 

The  Chairman.  Sure;  we  would  be  happy  to.  That  is  the  first 
time  I  have  heard  that  he  wanted  to  testify. 

You  wanted  to  comment. 

Ms.  Alvare.  Just  one  point  that  goes  not  only  to  something  that 
Senator  Brown  said,  but  also  Senator  Feinstein.  Inquiring  into  de- 
tail as  to  the  technical  names  of  various  procedures  that  might 
cross  over  the  line  of  the  language  describing  the  kind  of  abortion 
prohibited  here  is  not  really  the  point. 

The  point  of  the  bill  most  specifically  is  to  describe  in  very  simple 
terms  that  mirror  largely  what  Dr.  Haskell  said  a  kind  of  thing, 
a  kind  of  procedure  that  is  called  medical,  but  that  does  not  mask 
what  it  is,  that  terminates  a  life  that  has  already  emerged  partly 
into  what  we  would  call  in  layperson's  terms  the  outside  world. 

Obfuscating  the  question  about  it  by  asking  what  it  may  be 
called  in  medical  terms  avoids  the  central  moral  point,  which  is 
ought  we  to  be  doing  actions  that  kill  a  life  when  they  are  mostly 
out  of  the  womb.  Legally  speaking,  the  fact  that  even  in  Roe  v. 
Wade  that  part  of  the  law  was  left  standing  as  an  expression  of  the 
moral  consensus  of  the  people  of  Texas  at  that  time — and  it  was 
on  the  books  of  many  other  States — ^that  is  the  more  central  moral 
question. 

Senator  Brown.  Mr.  Chairman,  to  that  point — and  you  have 
been  most  indulgent  to  me,  but  one  question  is,  are  we  talking 
about  a  portion  of  the  fetus  being  in  the  birth  canal,  or  being  out- 
side the  mother's  body?  Are  we  talking  about  a  majority  of  it  being 
outside  the  mother's  body  or  only  a  small  portion? 

I  think  these  are  relevant  questions.  We  are  going  to  send  some- 
body to  prison  depending  on  what  portion  of  the  fetus  is  outside 
which  particular  boundaries.  We  need  to  find  a  way  to  be  precise. 

Ms.  Alvare.  Legally,  however,  we  draw  those  boundaries  all  the 
time.  If  someone  is  a  little  bit  alive,  one  cannot  kill  them.  If  some- 
one is  bom,  even  by  abortion  advocates'  own  standards,  if  they 
have  crossed  that  boundary  of  birth,  that  threshold  that  even  they 
acknowledge  to  agreeing  to  in  Roe  v.  Wade  by  not  challenging  a  law 
that  did  stand  at  the  time,  any  beginnings  of  emerging  beyond 
what — every  doctor  knows  the  difference  between  beginning  to  be 
bom  and  not  beginning  to  be  bom — that  is  the  moral  line  that  they 
agreed  to  draw  even  in  Roe  v.  Wade  and  we  would  like  to  see,  at 
the  very  least,  that  moral  line  respected. 

Senator  Brown.  But  my  point  is  that  we  ought  to  be  clear  about 
what  that  line  is. 

The  Chairman.  I  think  we  are  going  to  get  into  some  of  these 
issues  in  the  constitutional  panel,  but  I  think  one  thing  everybody 
ought  to  understand  is  that  what  I  think  those  who  are  for  this  bill 
are  explaining  is  that  this  is  a  live  human  being  and  that  four- 
fifths  of  the  human  being  is  outside  of  the  mother's  body.  What  ap- 
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pears  to  be  the  case  is  that  the  head  is  allowed  to  remain  inside 
so  they  can  still  say  there  is  not  a  human  being  there. 

Now,  that  is  going  to  be  debated,  I  imagine,  when  we  get  to  the 
constitutional  issue.  It  is  difficult  for  me  to  understand  how  any- 
body could  make  that  argument,  but  be  that  as  it  may.  Senator 
Simpson  is  our  next  questioner. 

Senator  Simpson.  Thank  you,  Mr.  Chairman.  My  friend  from  Illi- 
nois, whom  I  met  when  we  were  both  State  legislators  back  in 
1971,  is  not  a  lawyer,  but  he  is  one  remarkable  journalist  and  he 
loves  to  dig  and  he  loves  to  find  facts.  I  would  hope — I  am  going 
to  give  him  an  assignment — that  he  would  investigate  with  his  re- 
porting skills  where  the  term  "partial-birth  abortion"  came  from.  I 
want  to  know  where  that  came  from,  since  it  never  was  an5rwhere 
else  before,  as  I  understand  it.  Is  that  correct? 

Dr.  Robinson.  That  is  correct,  sir. 

Senator  SIMPSON.  So  I  want  to  know  who  crafted  that  one  and 
I  am  going  to  find  out.  Then  I  want  somebody  to  tell  me,  because 
what  Paul  has  found  is  extraordinary  and  it  is  right  here — it  says, 
"Whoever,  in  or  affecting  interstate  or  foreign  commerce,  knowingly 
performs  a  partial-birth  abortion  and  thereby  kills  *  *  *"  Well,  la- 
dies and  gentlemen,  this  means  that  you  could  do  this  intrastate. 
You  could  do  this  procedure  in  Wyoming  if  it  is  not  affecting  or  in 
interstate  or  foreign  commerce. 

Now,  somebody  here  is  too  clever  by  half.  I  thought  this  was  the 
most  barbaric  procedure  ever  foisted  on  modem  society,  and  yet 
you  are  going  to  be  able  to  do  it  in  your  own  State.  Does  everybody 
hear  that?  You  are  going  to  be  able  to  do  this  ghastly  thing  right 
in  your  own  State  as  long  as  it  does  not  affect  interstate  or  foreign 
commerce.  This  is  bizarre.  If  this  is  as  bad  as  I  have  heard  today, 
someone  will  really  have  to  explain  that  one  to  me,  and  we  will 
find  that  out.  I  am  going  to  find  that  out  because  if  this  is  as  hid- 
eous, as  evil,  as  foul,  then  why  in  God's  name  would  you  allow  it 
to  take  place 

in  a  State  and  not  allow  it  to  take  place  in  interstate  commerce? 

I  have  heard  this  word  "elective."  What  is  this  word,  "elective?" 
I  do  not  think  "elective"  means  that  you  are  interested  in  sex  selec- 
tion. I  do  not  think  the  word  "elective"  means  that  you  just  want 
to,  as  a  whim,  kill  a  child.  I  think  the  word  "elect"  means  that  a 
mother  might  elect  not  to  lose  her  mind  if  she  bears  the  child.  I 
think  the  word  "elect"  might  mean  that  she  is  feeling  suicidal — 
know  that  no  one  wants  to  hear  those  things,  but  I  get  to  toss  mine 
in,  too — and  not  to  commit  suicide  if  this  cMld  were  bom. 

I  had  clients  like  that.  I  had  one  that  did  that.  I  practiced  law 
in  real  life  for  18  years.  I  had  a  woman  commit  suicide  because  she 
said,  I  can't  carry  that  child  to  term.  They  said,  oh,  yes,  you  will, 
you  will.  So  a  mother  elects  not  to  bring  the  child  forth  because  she 
knows  as  a  mother  that  something  is  terribly  wrong.  She  knows  as 
a  mother  that  something  has  gone  awry,  and  she  decides;  no  doc- 
tors, no  ultrasounds,  no  nothing.  She  as  a  person,  a  human  being, 
decides  this,  and  she  is  the  one  who  decided  to  carry  the  child  and 
to  bring  it  to  term. 

Let's  try  another  one  if  we  are  going  to  go  through  all  the  things 
we  go  through  in  this  anguish.  A  mother  elects  not  to  bear  the 
child  because  her  husband  or  boyfriend  suddenly  showed  up  and 
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placed  her  in  a  near  psychotic  mental  or  physical  state  by  showing 
up  and  saying,  go  ahead,  have  that  kid  and  bring  it  home,  and  you 
are  both  history.  Ever  hear  of  that  one?  I  have.  You  have,  too. 

How  can  anyone  believe  that  a  woman  who  didn't  want  to  be 
pregnant  at  all  would  wait  until  the  final  days  of  pregnancy  to, 
"kill  it?"  I  can't  believe  that  a  woman  would  make  that  charge 
against  a  woman,  much  less  a  man  against  a  woman.  Isn't  this  a 
cruel,  harsh,  and  truly  evil  charge,  one  that  she  and  her  doctor 
have  decided  to  kill  the  child  in  the  delivery  room? 

I  guess  my  real  question  is  a  blanket  one  to  all  of  you.  How 
would  any  of  you  know  an3rway?  None  of  you  would.  Who  gave  you 
the  certificate  to  play  God? 

The  Chairman.  Do  you  want  them  to  answer  that? 

Ms.  Alvare.  I  would  offer  one  partial  response.  First,  with  re- 
gard to  nonelective.  Dr.  Haskell  himself  in  a  chart  he  released  to 
the  House  Judiciary  Committee — actually,  depression,  as  Senator 
Simpson  has  related  various  instances  of,  he  calls  nonelective,  so 
that  he  himself  would  not  put  under  "elective." 

Second,  with  regard  to  the  very  huge  charge  that  one  who  op- 
poses an  act  like  this  is  trying  to  play  God,  I  would  say  again  that 
the  taking  of  that  child's  life  is  far  more  akin  to  playing  God  than 
anything  I  can  think  of. 

Senator  Simpson.  How  about  the  mother? 

Dr.  Smith.  Can  I  briefly  just  say  something?  Mothers  will  be 
quite  honest  with  you  if  you  are  their  physician  in  these  cir- 
cumstances, and  women  will  tell  you  either  they  just  don't  want  to 
be  pregnant  or  they  don't  have  the  money,  or  whatever,  or  the  baby 
does  have  problems  and  they  can't  emotional  carry  it.  So  I  think 
we  do  know  the  reason  why  women  elect  to  have  these  if  they 
share  them  with  us,  and  they  tend  to.  It  is  not  a  matter  of  whether 
or  not  we  know.  It  is  a  matter  of  whether  or  not  we  think  that  this 
is  the  appropriate  way  to  take  care  of  this  kind  of  situation  and 
whether  or  not  it  is  also  safe  for  the  mother. 

People  have  said  that  this  procedure  is  safe.  This  procedure  is 
not  safe  in  an  outpatient  facility  when  one  of  the  side  effects  of  it 
that  is  known  is  that  the  woman  could  die. 

Senator  Simpson.  Well,  I  respectfully  say,  then,  somebody  tell  me 
before  we  are  all  finished  how  this  can  be  performed  in  the  State 
and  not  outside  or  in  interstate  commerce.  I  mean,  that  is  bizarre 
beyond  comprehension. 

The  Chairman.  Senator  Abraham,  you  are  the  final  questioner 
here. 

Senator  Abraham.  Thank  you,  Mr.  Chairman.  I  think  probably 
Senator  Simpson  might  want  to  direct  that  last  question  on  the 
interstate  issue  to  the  final  panel  because  my  suspicion  is  it  is 
more  a  constitutional  issue  than  it  is  one  that  this  panel  can  ad- 
dress. 

Let  me  ask  Dr.  Campbell  a  question.  Earlier,  we  heard  from  Dr. 
Ellison  that — or  he  commented  rather  extensively  on  the  issue  of 
the  basis  on  which  the  fetus  dies,  and  specifically  said  that  it  is  not 
related  to  the  anesthesia  that  the  mother  receives.  Would  you  care 
to  comment  on  that?  Do  you  agree  with  him? 

Dr.  Campbell.  I  think  it  is  related  to  the  anesthesia  the  mother 
receives.  I  agree  with  him  that  anesthesia  in  pregnancy  has  made 
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incredible  leaps  over  the  last  20  years  and  that  women  can  undergo 
surgery  which  is  safe  for  their  offspring  during  surgery.  One  of  the 
things  that  he  mentioned  that  makes  this  possible  is  regional  anes- 
thesia where  the  anesthetic  agent  is  confined  around  mom's  spinal 
cord  and  does  not  go  into  the  blood  system. 

The  other  part  of  his  testimony  which  I  found  relevant  is  he  said 
a  dose  adequate  for  pain  relief  and  sedation  in  mother  would  not 
harm  an  uncompromised  infant.  These  are  compromised  infants, 
many  of  whom  have  anomalies  that  would  make  it  impossible  for 
them  to  breathe  on  their  own  outside.  I  do  not  know  whether  or 
not  these  infants  are  "brain  dead"  when  bom.  I  know  that  they  are 
sedated.  I  have  not  seen  any  spontaneous  movement.  I  have  asked 
people  who  worked  in  Dr.  McMahon's  office.  They  said  they  have 
not  in  their  2,000  procedures  seen  any  spontaneous  respirations.  I 
believe  that  the  fetus  is  not  in  pain. 

Senator  Abraham.  So  you  would  be  able  to — would  you  make  the 
statement,  then,  that  the  fetus  dies  due  to  the  anesthesia?  Is  that 
your  position? 

Dr.  Campbell.  I  think  the  fetus  has  no  pain  because  of  the  anes- 
thesia. I  do  not 

Senator  Abraham.  No;  I  am  asking  whether  you  think  that  is 
what  causes  the  fetus  to  die. 

Dr.  Campbell.  I  do  not  know  what  causes  the  fetus  to  die.  The 
fetuses  are  dead  when  delivered. 

Senator  Abraham.  Well,  let  me  just  direct  you,  if  I  could — I  have 
here  a  factsheet  that  indicates  that  it  was  prepared  by  you  which 
relates  to  the  House  legislation  in  which 

Dr.  Campbell.  I  was  quoting  Dr.  McMahon  at  that  time.  On 
thinking  it  over  in  more  depth,  I  believe  because  there  are  no  EEG 
studies  available 

Senator  Abraham.  So  you  no  longer  adhere  to  the  position  that 
you  cite  in  here,  the  fetus  dies  of  an  overdose  of  anesthesia  given 
to  the  mother  intravenously?  That  is  no  longer  your  position? 

Dr.  Campbell.  I  believe  that  is  true. 

Senator  Abraham.  You  believe  that  is  true? 

Dr.  Campbell.  I  believe  that  is  true. 

Senator  Abraham.  Dr.  Ellison,  would  you  like  to  comment  on 
that? 

Dr.  Ellison.  There  is  absolutely  no  basis  in  scientific  fact  for 
that  statement.  I  can  present  you  a  study  in  the  American  Journal 
of  Obstetrics  and  Gynecology  in  1989  by  Macy,  et  al,  of  5,400  cases 
of  women  having  surgery  having  general  anesthesia  or  regional  an- 
esthesia in  which  the  fetus  did  not  suffer  demise.  I  think  the  sug- 
gestion that  the  anesthesia  given  to  the  mother,  be  it  regional  or 
general,  is  going  to  cause  brsiin  death  of  the  fetus  is  without  basis 
of  fact. 

Dr.  Campbell.  I  have  not  said  brain  death.  I  am  saying  no  spon- 
taneous respirations,  no  movement. 

Senator  Abraham.  Well,  that  is  what  you  are  saying  today,  but 
in  this  factsheet  which  you  prepared,  I  believe,  fairly  recently,  it 
says  the  fetus  dies — ^there  is  no  qualifying  regarding  breathing  or 
2inything  else — of  an  overdose  of  anesthesia.  I  mean,  that  is  a  very 
clear  statement  assertion. 

Dr.  Campbell.  I  simplified  that  for  Congress.  [Laughter.] 
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I  do  not  actually  believe  that  you  want  a  full  discussion  of  when 
death  occurs. 

Senator  Abraham.  Well,  we  are  forced  to  make  those  decisions, 
and  I  guess  my  question  is  how  many  other  things  would  you  say 
in  the  factsheet  or  in  your  statements  today  have  been  likewise 
simplified  in  this  dramatic  fashion? 

Dr.  Campbell.  Since  I  have  over  28  years  of  education  and  expe- 
rience in  medicine,  I  would  say  that  is  a  great  deal  less  and  a  great 
deal  more  simple  than  what  I  know. 

Senator  Abraham.  Well,  it  seems  to  me  that  there  is  a  rather 
substantial  disparity  between  what  Dr.  Ellison  says  and  what  you 
are  both  saying  now  and  have  certainly  written  here,  and  I  just  am 
wondering  how  that  bears  on  other  comments  that  have  been 
made. 

Let  me  ask  Dr.  Robinson  a  question.  Dr.  Robinson,  how  many 
abortions  have  you  performed? 

Dr.  Robinson.  In  my  course  of  40  years  of  practice,  I  am  afraid 
I  cannot  answer  that  any  more  than  I  could  answer  how  many 
hysterectomies  or  how  many  babies  I  have  delivered. 

Senator  Abraham,  Can  you  put  into  general — like,  is  it  more 
than  100? 

Dr.  Robinson.  Oh,  yes. 

Senator  Abraham.  More  than  1,000? 

Dr.  Robinson,  Oh,  definitely,  yes. 

Senator  ABRAHAM.  More  than  5,000? 

Dr.  Robinson.  We  are  creeping  up  to  a  number  that  I  can't  esti- 
mate. 

Senator  ABRAHAM.  But  it  could  be  more  than  5,000? 

Dr.  Robinson.  Oh,  yes.  This  has  been  something  I  have  done.  I 
have  supported  women  in  their  rights  to  choose  for  a  long  time. 

Senator  Abraham.  I  am  laying  the  groundwork  for  a  separate 
question  that  I  wanted  to  also  ask  you.  The  procedure  we  have 
heard  described  here  by  various  people,  the  Dr.  Haskell  proce- 
dure— I  won't  try  to  define  it  better  than  that  because  I  am  one  of 
these  simple  guys  here  in  Congress,  but  the  Haskell  procedure — 
how  many  of  those  procedures  do  you  believe  are  performed  on  an 
annual  basis  in  this  country? 

Dr.  Robinson.  I  really  don't  think  I  can  estimate,  other  than  pos- 
sibly one  quote  was  about  600,  maybe  300.  I  have  no  idea  what  it 
is.  I  am  not  up  to  date  on  the  overall  national  figures. 

Senator  Abraham,  Dr,  Campbell? 

Dr.  Campbell.  There  are  only  about  600  third-trimester  abor- 
tions performed  in  this  country.  Of  those,  450  are  intact  dilation 
and  extraction,  and  of  that,  some  smaller  portion  would  be  breech 
extraction. 

Senator  Abraham,  Thank  you. 

The  Chairman.  Senator  Kennedy  wanted  to  clarify  a  point,  and 
then  I  would  just  like  to  ask  one  or  two  foUowup  questions. 

Senator  KENNEDY,  Just  a  brief  point.  My  good  friend  from  Colo- 
rado talked  about  other  precedents  for  regulation  of  various  medi- 
cal activities  and  he  mentioned  the  blood-borne  disease  issue.  Let 
me  clarify  the  record  on  that  point. 

In  1987,  the  CDC  announced  the  first  3  cases  of  HIV  infection 
among  health  care  workers.  So  the  issue  that  was  before  the  Con- 
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gress  was  whether  we  were  going  to  protect  health  care  workers 
and  also  the  public.  We  asked  the  CDC  to  make  a  series  of  rec- 
ommendations, which  they  did.  They  made  them  with  OSHA.  They 
promulgated  regulations,  and  I  will  just  include  in  the  record  a  col- 
loquy between  myself  and  Senator  Dole  describing  this  matter. 
[The  colloquy  referred  to  follows:] 


KENNEDY-DOLE  COLLOQUY  ON 
OSHA  BLOODBORNE  DISEASE  STANDARD 


I 


Mr.  KENNEDY.  Mr.  PreskJent.  ev- 
eryone igrees  that  strict  adherence  by 
health  care  workers  to  universal  pre- 
oauttons  aguiast  bloodbome  infection 
is  the  best  way  to  protect  both  pa- 
tient* and  WOTkera  against  HIV— the 
virus  that  causes  AIDS. 

For  5  years,  the  Department  of 
Labor  has  been  working  on  regulations 
that  would  make  employers  supply  the 
equipment  and  training  needed  for 
universal  precaotlona.  They  have  held 
exten<ave  hearings  and  completed  an 
exhaustive  record.  It  is  my  cnder- 
standing  that  the  work  on  this  stand- 
ard has  been  completed  but  lor  some 
reason  the  Departiacot  has  conttnoal- 
ly  missed  Its  own  deadHces  for  issuing 
a  final  standard. 

The  OSHA  bloodbome  disease 
standard  would  not  only  provide  the 
most  effective  means  for  rnarding 
against  Infection,  it  also  would  estab- 
lish uniform  national  standards  and 
activate  an  already  existing  enforce- 
ment mechanism.  If  this  regulation 

were  law.  then  OSHA  Inspectors  covild 
Immediately  begin  Inspecting  the  of- 
fices x>i  dentists  and  phyKlclans  and 
other  facilities  to  make  sure  universal 
precautions  are  strictly  adhered  to. 

Mr.  DOLE.  Mr.  President.  If  the  Sen- 
ator will  yield,  I  agree  with  the  distin- 
guished Senator  from  Massachusetts. 
Senator  Kenntdt.  that  clearly  precau- 
tions are  necessary  to  guarantee  maxi- 
mum protection  for  patients  as  well  as 
workers.  At  this  point  the  urgency  of 
this  matter  supports  prompt  Imple- 
mentation—and I  underscore  the  word 
prompt— of  the  OSHA  universal  pre- 
caution regulations. 
-  We  should  work  together  to  move 
foru-ard  these  efforts  to  put  these  reg- 
•alations  Into  effect.  I  wUl  be  wortLng 
v.-ith  my  collcafrucs  at  the  Dcpartmcnl 

i  ol  Ijibor  to  make  certain  this  happens 

:  jit  the  carilc-st  [Ki.islhle  time. 


.uly  IS,  1991 
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Senator  Kennedy.  I  thank  the  Chair  for  yielding  and  I  ask  if  we 
could  include  the  relevant  parts  in  the  record. 

The  Chairman.  We  will  be  happy  to  include  them  in  the  record, 
and  I  thank  the  Senator. 

[The  information  referred  to  was  placed  in  the  appendix.] 

The  Chairman.  I  might  mention  that  just  in  the  battle  right  now, 
we  are  tr3dng  to  provide  some  reason  to  see  how  new  medical  de- 
vices are  approved,  because  the  medical  schools  have  far  advanced 
devices  that  aren't  approved  by  HCFA,  and  Congress  and  the  regu- 
lators make  all  kinds  of  decisions  that  interfere  with  medical  prac- 
tice. I  have  to  say  some  of  them  are  right,  some  of  them  are  wrong. 
Part  of  the  reason  for  this  hearing  is  to  examine,  one,  whether  any- 
body should  be  for  this  type  of  a  procedure  when  there  are  so  many 
alternatives  available. 

There  are  just  a  couple  of  things  I  would  like  to  clarify,  and  I 
would  like  to  ask  you,  Dr.  Romer,  if  I  can — anybody  can  comment 
as  well — I  understand  that  you  and  Dr.  Smith — both  believe  that 
the  partial-birth  abortion  is  never  medically  necessary.  Am  I  wrong 
on  that? 

Dr.  RoMER.  I  have  never  had  to  use  it,  and  the  physicians  that 
I  work  with  have  also  never  had  to  use  it. 

The  Chairman.  Yes? 

Dr.  Smith.  That  is  correct.  These  procedures,  when  they  are 
done — when  it  is  necessary  to  deliver  a  patient,  you  don't  need  to 
resort  to  this  in  order  to  effect  a  delivery. 

The  Chairman.  The  reason  I  am  asking  this  is  I  would  like  to 
pursue  it  and  clarify  it,  particularly  with  some  of  these  hard  cases 
because  we  have  had  some  questions  about  it.  In  your  best  medical 
judgments,  is  this  procedure  ever  necessary  where  a  baby  has  its 
brain  growing  outside  of  its  skull,  where  it  has  no  brain  or  insuffi- 
cient brain  tissue,  where  it  lacks  vital  organs  or  has  them  growing 
outside  of  the  body,  or  has  severe  underdevelopment  of  vital  or- 
gans? If  you  could  answer  that,  what  are  the  alternatives  in  those 
extreme  cases? 

Dr.  Smith.  May  I  just  answer  that  quickly?  First  of  all,  I  have 
taken  care  of  patients  that  have  had  babies  in  that  manner,  and 
whether  you  are  going  to  terminate  the  pregnancy  either  by  using 
this  technique  or  any  other  technique,  first,  you  want  to  make  sure 
that  the  mother's  life  is  not  in  jeopardy.  The  thing  that  is  most  dis- 
turbing to  me  about  this  procedure  is  not  so  much  that  a  patient 
feels  that  she  has  to  terminate  the  pregnancy,  but  that  this  proce- 
dure is  being  proclaimed  to  be  safe  when  it  is  done  on  an  out- 
patient basis,  and  therefore  you  are  severely  putting  the  mother's 
life  in  jeopardy. 

In  those  cases  that  you  mentioned,  when  I  took  care  of  patients 
like  that  who  elected  to  terminate  the  pregnancy,  you  can  use 
prostaglandins,  you  can  use  oxytocin.  You  don't  have  to  cut  the 
uterus  and  use  a  hysterotomy.  I  would  not  do  that,  and  these  pa- 
tients deliver  within  12  hours  and  are  comforted  and  are  cared  for 
in  a  hospital  where,  if  an  emergency  comes  up,  the  mother's  life  is 
not  in  jeopardy. 

The  Chairman.  Dr.  Romer? 

Dr.  Romer.  If  this  procedure  were  absolutely  necessary,  then  I 
would  ask  you  why  does  no  one  that  I  work  with  do  it.  We  have 


157 

two  high-risk  obstetricians,  a  medical  department  of  about  40  ob- 
stetricians, and  nobody  does  it,  and  we  care  for  and  do  second-tri- 
mester abortions  and  we  have  peer  review.  We  are  watching  each 
other,  and  if  we  truly  were  doing  alternative  procedures  that  were 
killing  women  left  and  right,  we  would  be  out  there  looking  for 
something  better.  We  would  be  going  to  Dr.  Haskell  and  saying, 
please,  come  help  us  do  this,  and  we  are  not,  we  are  not.  We  are 
satisfied  with  what  we  do  that  we  are  providing  care.  We  are 
watching  each  other  and  we  know  that  the  care  that  we  provide  is 
adequate  and  safe. 

The  Chairman.  Just  one  last  question.  These  are  things  that 
arose  for  the  most  part  in  my  mind  while  this  was  going  on.  Are 
there  any  circumstances  in  which  a  deformed  baby's  head  might  be 
so  large  as  to  require  this  procedure,  and  if  that  is,  what  would  you 
recommend  as  an  alternative  in  those  kinds  of  cases?  Dr.  Smith? 

Dr.  Smith.  If  the  babys 

The  Chairman.  Head  is  so  large  that  it  requires 

Dr.  Smith.  If  you  are  talking  about  hydrocephalus,  the  way  that 
it  is  treated  is  by 

The  Chairman.  Or  just  normal  babies,  but  with  larger  heads. 

Dr.  Smith.  OK;  it  depends  upon  the  stage  of  the  pregnancy.  If 
you  cannot  deliver  the  lady  vaginally  and  she  does  not  have  the 
condition  where  you  can  just  drain  fluid,  then  depending  again  on 
the  stage  of  the  pregnancy,  you  can  do  something  like  a  C  section, 
and  women  have  vaginal  births  after  C  sections  all  the  time.  So  it 
depends  on  the  stage  of  the  pregnancy  and  what  the  condition  is 
to  know  what  you  need  to  do  in  order  to  effect  delivery.  You  don't 
need  to  do  this. 

The  Chairman.  I  see. 

Dr.  Robinson.  I  would  think,  sir,  that  faced  with  sonographic 
evidence  that  this  head  was  larger  than  normal — I  have  got  a  26- 
weeker;  this  is  obviously  a  nonviable  child.  I  could  well  see — £ind 
the  point  is  the  partial  delivery  of  the  baby — that  I  would  drain, 
as  I  have  done  before.  When  living  and  working  in  Korea  and  faced 
with  term  infants  who  had  big  heads  that  I  didn't  know  about,  I 
would  drain  the  fluid,  and  I  think  to  take  a  woman  in  this  condi- 
tion and  revert  to  a  cesarean  section  would  be  a  deviation  from  the 
standards  of  care.  I  would  drain  the  fluid. 

The  Chairman.  But  in  those  cases,  the  baby  is  born  alive. 

Dr.  Smith.  Right. 

Dr.  Robinson.  We  don't  know  at  what  point- 


The  Chairman.  No,  but  I  mean  if  you  drain  the 

Dr.  Robinson.  I  now  have  the  baby  half  out  and  it  is  struck  in- 
side, and  there  it  is.  The  baby  is  hanging  out,  the  legs  are  apart. 
I  would  put  a  needle  into  the  scull,  as  I  did,  as  Smelley  designed 
it  200  years  ago. 

The  Chairman.  But  you  wouldn't  suck  its  brains  out  if  you  want- 
ed to  save  the  baby,  right? 

Dr.  Robinson.  Well,  most  of  the  time  it  is  only  fluid. 

The  Chairman.  That  is  my  point. 

Dr.  Robinson.  There  is  no  brain  left  in  the  head. 

The  Chairman.  I  see. 

Dr.  Robinson.  There  is  no  brain  to  leave,  so  I  am  delivering  a 
dead  baby. 
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The  Chairman.  Dr.  Romer? 

Dr.  Romer.  I  would  say  that  the  one  condition  that  I  can  imagine 
would  be  hydrocephalus,  and  the  standard  treatment  for  that  is  not 
using  a  suction  catheter  to  remove  the  brains,  but  using  a  small 
needle  to  drain  the  fluid  to  allow  the  head  to  collapse  to  allow  de- 
livery. That  is  different  than  taking  a  needle  and  making  a  large 
enough  hole  to  put  a  large  suction  catheter  through  it  to  remove 
the  brains.  I  think  those  are  two  separate  procedures. 

The  Chairman.  I  see.  Well,  I  was  wondering  about  that.  I  am 
sorry  I  took  so  long,  but  I  think  this  panel  has  been  a  very  interest- 
ing panel  and  we  appreciate  the  time  that  you  have  given  to  the 
Senate  on  this  day.  So  thank  you  all  for  being  here.  We  appreciate 
your  being  here. 

Our  third  panel  will  be  three  folks.  This  panel  consists  of  women 
who  are  here  to  testify  concerning  their  own  personal  experiences. 
I  am  very  glad  that  these  women  are  here  today  to  share  their  per- 
sonal stories  with  us.  I  thank  them  very  much  for  doing  so  in  ad- 
vance. 

They  are  Coreen  Costello  from  Agoura,  CA.  Viki  Wilson  is  a 
nurse  from  Fresno,  CA,  and  Ms.  Jeannie  Wallace  French  is  from 
Oak  Park,  IL.  Ms.  French  gave  birth  to  her  severely  disabled 
daughter,  Mary,  in  1993.  Ms.  French  decided  to  complete  her  preg- 
nancy even  though  she  learned  that  she  was  carrjdng  a  child  who 
would  not  live  for  very  long. 

Now,  I  would  hope  that  you  can  keep  your  testimony  to  5  min- 
utes, if  you  can,  and  we  will  ensure  that  your  full  written  state- 
ments are  made  part  of  the  record.  So  we  will  start  with  you,  Ms. 
Costello,  first,  and  then  we  will  go  to  Ms.  Wilson  and  then  to  Ms. 
French. 

PANEL  CONSISTING  OF  COREEN  COSTELLO,  AGOURA,  CA;  VIKI 
WILSON,  FRESNO,  CA;  AND  JEANNIE  W.  FRENCH,  OAK  PARK,  IL 

STATEMENT  OF  COREEN  COSTELLO 

Ms.  Costello.  Senator  Hatch,  Senator  Kennedy,  and  members 
of  the  committee,  I  would  like  to  really  thank  you  for  allowing  me 
to  speak  to  you  today.  My  name  is  Coreen  Costello.  I  live  in 
Agoura,  CA,  with  my  husband,  Jim;  my  son,  Chad;  and  my  daugh- 
ter, Carlin.  Jim  is  a  chiropractor  and  I  am  a  full-time  wife  and 
mother. 

I  am  a  registered  Republican  and  very  conservative.  I  do  not  be- 
lieve in  abortion.  Because  of  my  deeply  held  Christian  beliefs,  I 
knew  that  I  would  never  have  an  abortion.  Then  on  March  24  of 
this  year  when  I  was  7  months  pregnant,  I  was  having  premature 
contractions  and  my  husband  and  I  rushed  to  the  hospital. 

During  an  ultrasound,  the  physician  became  very  silent.  Soon, 
more  physicians  came  in.  I  knew  in  my  heart  that  there  was  some- 
thing terribly  wrong.  I  went  into  the  bathroom  and  I  sobbed,  I 
begged  God  to  let  my  baby  be  OK.  I  prayed  like  I  have  never 
prayed  before  in  my  life.  My  husband  reassured  me  that  we  could 
deal  with  whatever  was  wrong.  We  had  talked  about  raising  a  child 
with  disabilities.  We  were  willing  to  take  whatever  God  gave  us. 
I  had  no  problem  with  that. 
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My  doctor  arrived  at  2  in  the  morning.  He  held  my  hand  and  in- 
formed me  that  they  did  not  expect  our  baby  to  live.  She  was  un- 
able to  absorb  any  amniotic  fluid  and  it  was  puddling  into  my  uter- 
us. That  was  causing  my  contractions.  This  poor  precious  child  had 
a  lethal  neurological  disorder  and  had  been  unable  to  move  for  al- 
most 2  months.  The  movements  I  had  been  feeling  over  the  past 
months  had  been  nothing  more  than  bubbles  and  fluid. 

Her  chest  cavity  had  been  unable  to  rise  and  fall  to  stretch  her 
lungs  to  prepare  them  for  air.  Therefore,  they  were  left  severely 
underdeveloped,  almost  to  the  point  of  not  existing.  Her  vital  or- 
gans were  atrophying.  Our  darling  little  girl  was  dying. 

A  perinatologist  recommended  terminating  the  pregnancy.  For 
my  husband  and  me,  this  was  not  an  option.  I  chose  to  go  into 
labor  naturally.  I  wanted  her  to  come  on  God's  time.  I  did  not  want 
to  interfere.  It  was  so  difficult  to  go  home  and  be  pregnant  and  go 
on  with  life  knowing  my  baby  was  dying.  I  wanted  to  stay  in  bed. 
My  husband  looked  at  roe  and  said,  Coreen,  this  baby  is  still  with 
us;  she  is  still  alive;  let's  be  proud  of  her;  let's  make  these  last  days 
of  her  life  as  special  as  possible.  I  felt  her  life  inside  of  me  and 
somehow  I  still  glowed. 

At  this  time,  we  chose  our  daughter's  name.  We  named  her  Kath- 
erine  Grace,  Katherine  meaning  pure,  Grace  representing  God's 
mercy.  Then  we  had  her  baptized  in  utero.  We  went  to  many  more 
experts  over  the  next  2  weeks.  It  was  discovered  that  Katherine's 
body  was  rigid  and  she  was  stuck  in  a  transverse  position.  Due  to 
swelling,  her  head  was  already  larger  than  that  of  a  full-term  baby. 
Natural  birth  or  induced  labor  were  not  possible;  they  were  impos- 
sible. 

I  considered  a  cesarean  section,  but  experts  at  Cedars-Sinai  Hos- 
pital were  adamant  that  the  risks  to  my  health  and  possibly  my 
life  were  too  great.  There  was  no  reason  to  risk  leaving  my  children 
motherless  if  there  was  no  hope  of  saving  Katherine.  The  doctors 
all  agreed  that  our  only  option  was  the  intact  D&E  procedure.  I 
was  devastated.  The  thought  of  an  abortion  sent  chills  down  my 
spine.  I  remember  patting  my  tummy,  promising  my  little  girl  that 
I  would  never  let  anyone  hurt  or  devalue  her. 

After  Dr.  McMahon  explained  the  procedure  to  us,  I  was  so  com- 
forted. He  and  his  staff  understood  the  pain  and  anguish  we  were 
feeling.  I  realized  I  was  in  the  right  place.  This  was  the  safest  way 
for  me  to  deliver.  This  left  open  the  possibility  of  more  children,  it 
greatly  lowered  the  risk  of  my  death,  and  most  important  to  me, 
it  offered  a  peaceful,  painless  passing  for  Katherine  Grace. 

When  I  was  put  under  anesthesia,  Katherine's  heart  stopped. 
She  was  able  to  pass  away  peacefully  inside  my  womb,  which  was 
the  most  comfortable  place  for  her  to  be.  Even  if  regular  birth  or 
a  cesarean  had  been  medically  possible,  my  daughter  would  have 
died  an  agonizing  death. 

When  I  awoke  a  few  hours  later,  she  was  brought  in  to  us.  She 
was  beautiful.  She  was  not  missing  any  part  of  her  brain.  She  had 
not  been  stabbed  in  the  head  with  scissors.  She  looked  peaceful.  My 
husband  and  I  held  her  tight  and  sobbed.  We  stayed  with  her  for 
hours,  praying  and  singing  lullabies.  Giving  her  back  was  the  hard- 
est moment  of  my  life. 
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Due  to  the  safety  of  this  procedure,  I  am  again  pregnant  now. 
Fortunately,  most  of  you  will  never  had  to  WEilk  through  the  valley 
we  have  walked.  It  deeply  saddens  me  that  you  are  making  a  deci- 
sion having  never  walked  in  our  shoes.  When  families  like  ours  are 
given  this  kind  of  tragic  news,  the  last  people  we  want  to  seek  ad- 
vice from  are  politicians.  We  talk  to  our  doctors,  lots  of  doctors.  We 
talk  to  our  families  and  other  loved  ones,  and  we  ponder  long  and 
hard  into  the  night  with  Grod. 

What  happened  to  our  family  is  heart-breaking  and  it  is  private, 
but  we  have  chosen  to  share  our  story  with  you  because  we  hope 
it  will  help  you  act  with  wisdom  and  compassion.  I  hope  you  can 
put  aside  your  political  differences,  your  positions  on  abortion,  and 
your  party  affiliations  and  just  try  to  remember  us.  We  are  the 
ones  who  know.  We  are  the  families  that  ache  to  hold  our  babies, 
to  love  them,  to  nurture  them.  We  are  the  families  who  will  forever 
have  a  hole  in  our  hearts.  We  are  the  families  that  had  to  choose 
how  our  babies  would  die.  Each  one  of  you  should  be  grateful  that 
you  and  your  families  have  not  had  to  face  such  a  choice.  I  pray 
that  no  one  you  love  ever  does. 

Please  put  a  stop  to  this  terrible  bill.  Families  like  mine  are 
counting  on  you.  Thank  you  very  much. 

The  Chairman.  Thank  you,  Ms.  Costello.  We  appreciate  your  tes- 
timony. 

Ms,  Wilson,  we  will  take  your  testimony  now. 

STATEMENT  OF  VIKI  WILSON 

Ms.  Wilson.  I,  too,  would  like  to  thank  the  Judiciary  Committee 
for  allowing  me  to  testify  today.  My  name  is  Viki  Wilson.  I  am  a 
registered  nurse  with  18  years'  experience,  10  of  those  in  pediat- 
rics. My  husband.  Bill,  is  an  emergency  room  physician.  We  have 
3  beautiful  children.  John  is  10,  Katie  is  8,  and  Abigail  is  in  heaven 
with  God. 

In  the  spring  of  1994,  I  was  pregnant  and  expecting  my  third 
child  on  Mother's  Day.  The  nursery  was  ready  and  we  were  very 
excited  anticipating  the  arrival  of  our  new  baby.  Bill  had  delivered 
our  other  2  children  and  he  was  going  to  be  delivering  Abigail.  My 
son,  John,  was  going  to  be  cutting  the  cord.  Katie  was  going  to  be 
the  first  to  hold  her,  the  point  being  that  she  had  already  become 
a  very  important  part  of  our  family. 

At  36  weeks  of  pregnancy,  all  of  our  dreams  and  happy  expecta- 
tions came  crashing  down  around  us.  My  doctor  ordered  an 
ultrasound  at  that  time  that  detected  what  all  my  previous  pre- 
natal testing,  including  a  chorionic  villus  sampling  and 
alphafetoprotein  and  an  earlier  ultrasound,  had  failed  to  detect,  an 
encephalocoele,  and  I  just  sort  of  want  to  share  with  you.  This  is, 
of  course,  a  postmortem  picture.  This  may  be  able  to  give  you  a  bet- 
ter idea.  This  was  the  encephalocoele.  This  is  about  only  a  third 
the  size  that  it  actually  was  because,  yes,  it  did  have  to  be  decom- 
pressed to  be  brought  through  the  birth  canal  for  my  safety.  The 
photos  speak  a  thousand  words,  I  guess,  as  they  say. 

As  I  said,  approximately  two-thirds  of  her  brain  had  formed  on 
the  outside  of  her  scull,  and  literally  I  fell  to  my  knees  from  shock 
because  being  in  pediatrics,  I  realized  basically  what  that  meant, 
that  she  would  not  survive  outside  the  womb. 
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My  doctor  sent  me  to  perinatologists,  the  pediatric  radiologists 
and  geneticists,  all  desperately  trying  to  figure  out  a  way  to  save 
this  pregnancy.  All  my  medical  rationality  went  out  the  window.  I 
thought  there  has  got  to  be  a  way.  Let's  do  a  brain  transplant. 
That  is  how  irrational  I  was.  I  wanted  this  baby. 

My  husband  and  I  were  prajdng  that  there  would  be  some  new 
surgical  way,  but  all  the  experts  concurred  that  Abigail  would  not 
survive  outside  my  womb,  and  she  could  not  survive  the  birthing 
process,  I  was  told,  because  of  the  size  of  her  anomaly.  Basically, 
her  head  would  have  been  crushed  and  she  would  have  suffocated, 
and  that  would  have  been  her  demise,  coming  through  my  birth 
canal. 

Because  of  her  anomaly,  it  was  also  feared  that  had  she  come 
through  the  birth  canal,  my  cervix  would  have  been  rendered — it 
would  have  ruptured,  basically,  and  in  retrospect  now,  she  was 
stuck  and  Dr.  McMahon  had  explained  to  me  that  even  if  I  had 
gone  into  spontaneous  labor,  more  than  likely  my  uterus  would 
have  ruptured,  therefore  rendering  me  sterile,  and  that  was  not  an 
acceptable  option. 

It  was  also  discovered  during  one  of  my  perinatologist's — or  I 
think  the  pediatric  radiologist's  exams  that  I  kept  crying  on  the  ex- 
amining table,  saying  how  can  this  be.  You  know,  there  are  such 
strong-baby,  big  movements.  And  they  said,  I  am  sorry,  Viki;  those 
are  not  movements,  those  are  seizures.  My  immediate  response  was 
do  a  C  section  and  let's  get  her  out.  Sadly,  my  doctor  said  to  me, 
Viki,  we  do  C  sections  to  save  babies;  we  can't  save  her  and  a  C 
section  in  your  condition  is  too  dangerous  and  I  can't  justify  those 
risks. 

The  biggest  question  then  became  for  my  husband  and  I  not  is 
she  going  to  die.  A  higher  power  had  already  decided  that.  The 
question  now  was  how  is  she  going  to  die.  We  wanted  to  help  her 
leave  this  world  as  painlessly  and  peacefully  as  possible,  and  in  a 
way  that  protected  my  life  and  my  health  to  allow  us  to  have  more 
children.  We  agonized  over  these  options  and  kept  pra3dng  for  a 
miracle. 

After  discussing  our  situation  extensively,  our  doctors  referred  us 
to  Dr.  McMahon.  Dr.  McMahon's  practice — about  100  percent  of 
them  are  referred;  they  are  physician-referred.  He  was  one  of  the 
leading  experts  in  this  particular  third-trimester  abortion.  UCLA, 
use,  UC-San  Francisco — they  were  all  physician-referred  by  ge- 
neticists, perinatologists  that  could  not  help.  There  was  no  surgical 
intervention  that  could  help  these  babies. 

During  our  drive  to  Los  Angeles  to  see  Dr.  McMahon  and  speak 
with  him,  that  is  when  we  had  chosen  our  daughter's  name.  We 
named  her  Abigail,  the  name  that  my  grandmother  had  always 
wanted  for  a  grandchild,  and  we  decided  that  if  she  were  to  be 
named  Abigail,  her  great  grandmother  would  be  able  to  recognize 
her  in  heaven.  You  think  of  those  things  when  you  are  going 
through  crises  like  this. 

My  husband  grilled  Dr.  McMahon  with  all  the  questions  that 
many  of  you,  I  am  sure,  have  been  asking  about  this  procedure.  We 
would  never  have  let  anything  happen  to  our  baby  that  was  cruel 
or  unnecessary,  and  my  husband,  Bill,  loving  me,  wanted  to  do  it 
in  the  safest  way.  Dr.  McMahon  and  this  procedure  were  our  salva- 
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tion.  My  daughter  died  with  dignity  inside  my  womb.  She  was  not 
stabbed  in  the  back  of  the  head  with  scissors.  No  one  dragged  her 
out  half  alive  and  killed  her.  We  would  never  have  allowed  that. 

Losing  Abigail  was  the  hardest  thing  that  ever  happened  to  us 
in  our  lives.  After  we  went  home,  I  went  into  the  nursery,  sat  there 
holding  her  clothes,  crying  and  thinking  she  will  never  be  able  to 
hear  me  tell  her  that  I  love  her.  I  have  often  wondered  why  this 
happened  to  us;  what  did  we  do  to  deserve  such  pain. 

I  am  a  practicing  Catholic,  and  I  couldn't  help  but  believe  God 
had  some  reason  for  giving  us  such  a  burden.  Then  I  found  out 
about  this  legislation  and  I  knew  then  and  there  that  Abigail's  life 
had  had  special  meaning.  I  think  God  knew  I  would  be  strong 
enough  to  come  here  and  tell  you  my  story  to  try  to  stop  this  legis- 
lation from  passing  and  causing  incredible  devastation  for  other 
families  like  ours,  because  there  will  be  other  families  in  our  situa- 
tion because  prenatal  testing  is  no  infallible,  and  I  urge  you, 
please,  do  not  take  away  the  safest  method  known. 

I  told  my  monsignor  at  my  parish  that  I  was  coming  here  and 
he  supports  me,  and  he  saia,  Viki,  what  happened  to  you  wasn't 
about  choice;  you  didn't  have  a  choice;  what  you  did  was  about  pre- 
serving your  life.  I  was  grateful  for  his  words,  and  I  agree,  this 
isn't  about  choice.  This  is  a  medical  necessity;  it  is  about  life  and 
health. 

My  kids  attend  a  Catholic  school  where  a  playground  was  built 
and  named  in  Abigail's  honor.  I  believe  that  Grod  gave  me  the  intel- 
ligence to  make  my  own  decisions,  knowing  that  I  am  the  one  that 
has  to  live  with  the  consequences.  My  husband  said  to  me  as  I  was 
getting  on  the  plane  coming  here  to  Washington,  Viki,  please  make 
sure  this  Congress  realizes  this  would  truly,  truly  be  a  cruelty  to 
families  act. 

I  don't  know  if  this  is  kosher  during  these  Senate  hearings,  but 
I  really  would  like  for  you  to  realize  that  there  are  families  behind 
me — ^Vicki  Stella,  whose  child  had  no  brain;  Claudia  and  Richard 
Addis,  whose  child  had  the  fatal  lethal  anomaly  of  Trisomi  13. 
These  families  are  willing  to  come  forward  because  we  are  the  fam- 
ilies that  are  going  to  be  sacrificed  due  to  some  political  agenda. 

Yes,  everyone  is  confused  in  terms  of  what  are  we  exactly  talking 
about,  the  point  being  that  because  physicians  will  be  intimidated 
to  do  these  procedures  because  they  are  medically  needed  for 
women  and  families  facing  our  situation,  I  think  it  is  very  relevant 
that  this  legislation  not  be  passed  because,  again,  physicians — I 
have  talked  to  ob's;  I  talked  to  Dr.  McMahon  and  he  said,  Viki,  I 
would  not  be  able  to  do  this  because  of  all  the  legal  ramifications 
involved;  if  I  am  faced  with  criminal  charges  as  a  felon,  I  lose  my 
license;  I  will  have  to  practice  some  other  form  of  medicine  because 
I  will  not  be  able  to  provide  this  service  for  you. 

So,  again,  for  us,  for  future  families  and  for  more  and  more  fami- 
lies, I  believe,  that  are  coming  forward  because  they  realize  the  re- 
ality— we  are  all  sitting  at  home  thinking  this  is  1995;  no  way  in 
any  rational  situation — not  that  Congress  is  always  rational,  but 
they  are  going  to  see  the  necessity  of  this;  they  are  going  to  realize 
when  they  hear  our  stories. 

When  I  first  heard  this,  I  was  reluctant  to  come  here  because  I 
thought,  no;  Congress  will  see  what  this  whole  political  agenda 
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kind  of  thing  is.  I  am  saying  now  that  the  reality  is  we  will  be  sac- 
rificed, and  I  just  urge  you  please  to  carefully,  carefully  consider 
the  overall  ramifications  of  this. 

I  thank  you  very  much  for  your  time  because  I  know  I  took  a  lot 
of  it. 

The  Chairman.  Thank  you,  Ms.  Wilson.  We  appreciate  your  tes- 
timony. 

Ms.  French,  you  will  be  our  final  witness  on  this  panel. 

STATEMENT  OF  JEANNIE  W.  FRENCH 

Ms.  French.  Thank  you,  Mr.  Chairman,  members  of  the  Senate 
Committee  on  the  Judiciary.  It  is  a  privilege  to  be  before  you  this 
afternoon.  I  am  Jeannie  Wallace  French.  I  am  a  health  care  con- 
sultant holding  a  master's  degree  in  public  health.  I  am  a  dip- 
lomate  of  the  American  College  of  Health  Care  Executives  and  a 
member  of  the  Chicago  Health  Executives  Forum,  but  today  I  am 
with  you  as  a  mother. 

In  July  1993  when  I  was  4  months  pregnant  with  twins,  doctors 
told  my  husband,  Paul,  and  me  that  our  daughter,  Mary,  was  suf- 
fering from  a  growth  retardation  caused  by  some  abnormality.  Over 
the  next  2  months,  Mary's  condition  was  confirmed.  She  was  diag- 
nosed with  an  occipital  encephaiocoele,  a  condition  in  which  the 
majority  of  her  brain  develops  outside  of  her  scull.  Sonograms  re- 
vealed brain  tissue  maturing  in  the  sack  protruding  from  Mary's 
neck. 

Physicians  advised  us  that  the  chance  of  Mary  surviving  even 
the  pregnancy  was  slim.  We  learned  that  if  she  was  bom  alive  and 
was  strong  enough,  she  would  need  immediate  surgery  to  remove 
the  encephaiocoele  and  save  her  life.  But  even  if  she  survived  sur- 
gery, she  would  have  little  possibility  for  normal  development.  She 
would  likely  never  walk  or  talk  or  learn.  Apparently,  even  if  she 
beat  all  the  odds  and  lived,  Mary  was  destined  to  remain  function- 
ing at  the  level  of  a  newborn  baby. 

Doctors  recommended  aborting  Mary  due  to  her  severe  disability 
and  to  reduce  the  complications  of  the  twin  pregnancy,  but  Paul 
and  I  felt  in  our  hearts  that  our  baby  girl  was  a  member  of  our 
family,  regardless  of  how  imperfect  she  might  be.  We  wanted  a 
peaceful  life  for  her,  however  brief 

Mary  and  her  healthy  brother,  Will,  were  born  via  cesarean  sec- 
tion on  December  13,  1993.  Little  Will  let  out  a  hearty  cry  and  was 
moved  to  the  nursery,  but  our  little  girl  remained  with  us,  cradled 
in  my  husband  Paul's  arms.  Her  pediatrician  suggested  that,  as  ex- 
pected, Mary  was  dying  in  the  delivery  room,  but  our  little  girl  was 
a  fighter.  She  stayed  with  us,  meeting  her  grandparents  and  our 
close  friends,  always  in  the  arms  of  someone  who  loved  her. 
Wrapped  in  her  delivery  blanket,  Mary  was  held,  loved,  and  sung 
to  for  6  hours.  At  3:30  p.m.  that  afternoon,  Mary  Bernadette 
French  peacefully  slipped  away. 

Blessedly,  our  story  doesn't  end  there.  Three  days  after  Mary 
died,  while  she  was  being  buried,  Paul  and  I  received  a  letter.  Her 
heart  valves  were  a  match  for  two  Chicago  infants  in  critical  condi- 
tion. Today,  in  2-year-old  Will's  room  the  letter  of  thanks  from  the 
Regional  Organ  Bank  of  Illinois  hangs  as  a  small  testimony  to  a 
spunky  little  girl  named  Mary.  Mar/s  ability  to  save  the  lives  of 
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two  children  suddenly  proved  to  others  what  Paul  and  I  already 
surely  knew.  Her  life  had  value  far  beyond  what  any  of  us  could 
ever  have  imagined. 

It  is  funny  that  organ  donation  was  never  suggested  by  any  of 
our  doctors.  Actually,  when  I  was  6  months  pregnant  with  the 
twins,  I  attended  the  funeral  of  a  4-day-old  baby  boy.  He  died,  like 
thousands  of  children  do  every  year,  on  a  waiting  list  for  organs. 
I  came  home  from  that  bab/s  funersil  and  called  the  organ  bank. 

Like  a  small  percentage  of  children  conceived  in  our  country 
every  year,  my  daughter,  Mary,  was  bom  dying.  What  can  partial- 
birth  abortion  possibly  do  for  children  like  Mary  who  have  no  sig- 
nificant chance  of  living  and  for  parents  like  us?  Surely,  we  do  not 
need  to  help  a  dying  child  die.  I  wish  no  child  was  ever  born  d3dng, 
but  death  is  a  part  of  the  human  condition.  Each  of  us  who  is  a 
parent  recognizes  our  fundamental  instinct  to  love  and  protect  our 
children.  Our  society,  our  Government,  should  help  us  do  this. 

Partial-birth  abortion  is  barbaric.  You  will,  no  doubt,  hear  from 
other  parents  that  not  one  moment  of  our  grief  is  circumvented  by 
this  procedure.  Our  children  are  still  dead.  As  you  are  learning,  the 
vast  majority  of  children  aborted  using  this  inhumane  method  are 
perfectly  healthy.  Within  the  minority  of  those  aborted  for  abnor- 
malities are  babies  with  Down  Syndrome,  spina  bifida,  muscular 
dystrophy,  or  other  afflictions.  Are  we  ready  to  say  that  you  have 
to  be  perfect  to  be  bom  into  this  society?  How  about  parents  who 
learn  that  their  child  will  be  blind  or  suffer  from  dwarfism  or  a 
cleft  palate?  Do  we  really  want  a  Nation  where  these  children  are 
unacceptable? 

My  heart  goes  out  to  parents  faced  with  the  reality  of  raising 
children  who  are  physically  challenged.  Throughout  our  pregnancy, 
Paul  and  I  felt  their  sadness  and  faced  their  fears.  During  our  cri- 
sis, we  found  organizations  for  families  coping  with  children  with 
severe  disabilities  and  a  huge  number  of  parents  offering  us  sup- 
port. I  wonder  how  many  women  would  abort  their  Down  Syn- 
drome children  after  speaJdng  with  parents  who  are  raising  these 
special  kids. 

I  don't  know  how  good  of  a  mother  I  would  have  been  to  my  dis- 
abled daughter,  and  I  am  sure  that  the  challenges  would  have  been 
enormous,  but  I  also  know  that  if  I  was  unable  to  care  for  Mary, 
there  was  no  shortage  of  parents  who  would  have  been  ready  to 
love  her.  Paul  and  I  found  out  that  the  National  Down  Syndrome 
Adoption  Exchange  waiting  list  today  averages  100  to  150  couples 
at  any  time  all  hoping  to  bring  a  child  with  Down  Syndrome  into 
their  family.  There  is  also  a  waiting  list  for  spina  bifida  babies,  and 
adoptive  parents  are  waiting  for  terminally  ill  babies,  too,  including 
those  with  AIDS.  You  yourselves  have  established  Federal  pro- 
grams to  help  ease  the  adoption  of  these  special-needs  children. 

I  appeal  especially  to  my  fellow  Democrats.  Please  do  not  fail  to 
recognize  what  it  means  to  abort  a  baby  who  is  able  to  live  outside 
the  womb  simply  because  she  is  not  perfect.  In  any  other  context, 
like  me,  you  would  be  outraged  at  this  fatal  level  of  discrimination. 
Today,  I  speak  to  you  as  a  mother  of  a  son  and  a  daughter,  but 
I  am  sure  it  is  no  secret  to  you  that  I  am  passionately  pro-life.  We 
pro-life  people  are  often  told  that  we  have  no  idea  what  a  woman 
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in  trauma  feels  and  needs.  This  has  never  been  true,  and  today  you 
know  that  I  know  what  this  crisis  feels  like. 

What  mothers  and  fathers  need  at  our  time  of  crisis  is  to  be  af- 
firmed as  parents  and  to  be  supported  by  a  medical  community  and 
a  government  that  do  not  discriminate  against  our  children  even  if 
they  are  weak  or  frail  or  physically  challenged.  Proponents  of  par- 
tial-birth abortion  will  avoid  asking  you  to  support  this  procedure 
when  it  is  used  to  abort  healthy  babies.  Instead,  they  will  ask  you 
to  allow  partial-birth  abortion  on  behalf  of  the  hard  cases  involving 
the  life  of  the  mother.  Abortion  has  always  been  and  doubtless  will 
always  be  legal  in  this  context. 

In  between  the  two  extremes  of  delivering  a  premature  infant  to 
save  a  woman's  life  and  the  wholesale  destruction  of  normal, 
healthy  children  in  the  seventh,  eighth,  and  ninth  months  of  preg- 
nancy are  the  partial-birth  abortions  available  for  use  on  children 
who  are  severely  disabled  and  children  who  are  d3dng,  children  like 
my  daughter,  Mary. 

In  her  memory,  as  a  voice  for  severely  disabled  children  today 
growing  in  the  comfort  of  their  mothers'  wombs  and  for  the  parents 
whose  dying  children  are  relying  on  the  donation  of  organs  from 
other  babies,  I  make  this  plea.  Some  children  by  nature  cannot 
live.  If  we  are  to  call  ourselves  a  civilized  culture,  we  must  at  least 
ensure  that  their  deaths  be  natural,  peaceful,  and  painless,  and  if 
other  preborn  children  face  a  life  of  disability,  let  us  welcome  them 
into  this  society  with  our  arms  open  in  love.  Who  could  possibly 
need  us  more? 

Thank  you. 

The  Chairman.  Well,  thank  you.  I  would  like  to  just  say  to  each 
of  you  that  my  heart  goes  out  to  each  one  of  you.  The  experience 
of  losing  a  baby  has  to  be  one  of  the  most  heart-wrenching  and 
painful  experiences  any  person,  any  family,  can  have.  Our  family 
has  experienced  this  and  others  have,  too. 

So  I  don't  have  any  questions  to  ask  any  of  you,  but  I  wish  you 
all  well  in  the  future.  I  want  to  thank  you  very  much  for  coming 
to  Washington  and  for  sharing  your  difficult  experiences  and  sto- 
ries with  us  as  we  consider  legislation  in  this  very  sensitive  area. 
We  appreciate  your  being  here. 

We  will  turn  to  Senator  Feinstein  first. 

Senator  Feinstein.  Mr.  Chairman,  I  have  no  questions  either, 
except  to  thank  you  and  to  admire  you  and  be  particularly  grateful 
for  your  courage.  Two  of  you  made  one  decision  and  a  third  made 
another  decision.  You  know,  who  is  to  say  what  is  right?  I  certainly 
can't.  All  I  can  do  is  empathize  with  your  stories  and  remember 
back. 

While  you  were  testifying,  I  was  thinking  of  the  early  1960's 
when  I  was  serving  on  a  term-setting  and  parole  board  sentencing 
women  to  State  prison  who  had  committed  illegal  abortions  and  re- 
membering the  methods  they  used,  the  terrible,  terrible  methods 
they  used  involving  coat  hangers  and  other  apparatuses.  Now,  you 
know,  I  hear  your  story  and  there  is  so  much  pathos  and  there  is 
so  much  empathy  I  feel  for  you.  You  had  to  make  just  terribly  hard 
decisions,  all  of  you,  and  yet  you  are  real.  I  mean,  it  happened  to 
you. 
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I  feel  this  legislation  is  deeply  flawed  and  wrong-headed  and 
done  for  reasons  that  are  far  beyond  the  scope  of  the  legislation. 
But  I  want  to  just  say  thank  you  so  much  for  having  the  courage 
to  be  here  today  and  to  share  with  us  these  difficult  moments  of 
your  lives. 

Thank  you. 

The  Chairman.  Thank  you,  Senator  Feinstein. 

Senator  Specter. 

Senator  Specter.  I  join  my  colleagues  in  thanking  you  for  com- 
ing. Your  testimony  is  heart-wrenching  and  important  and  makes 
us  all  realize  more  how  difficult  the  decisions  are.  We  are  looking 
at  a  very,  very  complex  picture,  and  to  hear  three  women  who  actu- 
ally went  through  the  problem  tells  us  how  much  we  don't  know. 
We  have  heard  a  little,  but  we  know  very  little.  When  this  legisla- 
tion came  to  the  Senate  without  having  any  hearing  on  the  com- 
plex medical  procedures  and  what  it  meant  to  people  in  real-life 
situations,  we  were  really  unable  to  understand  it  all. 

Fortunately,  in  my  family,  my  wife  and  I  have  had  two  healthy 
sons  and  I  was  present  at  the  delivery  of  both.  Our  first  grandchild 
had  a  problem.  Our  daughter-in-law,  Tracy  Specter,  was  in  the  hos- 
pital for  6,  7  weeks  and  now  is  in  late-term  again,  so  there  are 
really  great  insights  as  to  what  you  say. 

Each  of  you  has  made  your  own  decision  in  accordance  with  your 
own  views,  and  one  of  the  grave  concerns  I  have  as  a  politician,  as 
an  elected  official,  is  how  little  I  know  about  the  subject.  After  sit- 
ting through  three  panels,  I  know  a  great  deal  more  than  I  knew 
before,  but  it  shows  me  the  vastness  of  the  subject  as  to  how  little 
I  know  after  we  are  going  to  finish  this  hearing.  I  am  very  con- 
cerned about  government,  elected  officials  and  politicians  stepping 
into  the  picture  and  making  decisions  for  women  like  you  three 
women  who  make  your  own  decisions,  and  how  difficult  it  is  for  us 
to  understand  your  situation  and  what  you  do. 

Ms.  French,  I  have  enormous  admiration  for  your  having  deliv- 
ered Mary  and  having  seen  her  at  rest  in  the  circumstances  that 
you  describe. 

I  don't  have  any  questions,  really,  either.  I  take  it  from  Ms. 
Costello  and  Ms.  Wilson  that  the  late-term  abortions  that  you  un- 
dertook were  very  different  from  those  which  have  been  described 
earlier.  Both  of  you  testified  that  there  was — Ms.  Costello  testified 
that  there  was  no  stabbing  in  the  head  with  a  scissors,  and  Ms. 
Wilson  testified  that  there  was  no  stabbing  in  the  back  with  scis- 
sors, so  that  the  late-term  abortions  that  you  undertook  were  obvi- 
ously different  from  the  ones  which  have  been  described  from  Dr. 
Haskell  and  I  think  that  is  important  for  us  to  know. 

We  know  a  lot  more  about  it  after  we  have  heard  you,  and  I 
think  it  underscores  how  much  more  we  have  to  know  before  we 
can  substitute  our  judgments  for  yours  or  substitute  your  relation- 
ship with  your  God  as  to  how  you  handle  the  matter  for  your  own 
families  and  your  own  selves.  So,  again,  I  thank  you  for  coming. 

Thank  you,  Mr.  Chairman. 

The  Chairman.  Thank  you.  Senator. 

Our  last  questioner  will  be  Senator  DeWine.  Do  you  have  any 
questions? 
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Senator  DeWine.  No,  I  had  no  questions,  Mr.  Chairman.  I  would 
just  like  to  thank  our  witnesses  as  well.  Our  heart  goes  out  to  all 
three  of  you.  Thank  you  very  much. 

The  Chairman.  Well,  I  want  to  personally  thank  you.  I  think 
each  of  you  has  added  a  great  deal  to  this  hearing,  and  our  sym- 
pathy is  with  you.  I  have  to  say  that  as  I  read  this  bill,  I  don't 
think  it  would  prohibit  the  type  of  procedures  that  you  folks 
want 

Ms.  Wilson.  May  I  say  something  in  regard  to  that? 

The  Chairman.  Sure,  yes. 

Ms.  Wilson.  It  is  true  if  you  take  it  verbatim.  You  know,  my 
daughter  did  die  in  the  womb,  the  whole  point  being  I  have  talked 
to  ob/gyn — or,  actually,  just  abortion  providers  that  feel  intimi- 
dated. As  the  other  panels,  the  physicians,  had  said,  you  know,  the 
vagueness  of  this  bill,  the  problem  being  that  they  would  not  be 
willing  to  provide  any  late-term  pregnancy  abortions  knowing  that 
perhaps  they  would  be  in  an  overzealous  antiabortion  district.  It  is 
hard  to  tell  the  ramifications  if  this  were  passed. 

The  Chairman.  I  understand  that  argument.  This  bill  does  make 
a  clear-cut  exemption  of  life  of  the  mother. 

Ms.  Wilson.  No;  actually,  it  doesn't. 

Ms.  COSTELLO.  According  to  the  doctors  we  spoke  with,  it  does 
not. 

Ms.  Wilson.  No;  well,  there  is  an  affirmative  defense.  There  is 
an  affirmative  defense. 

The  Chairman.  That  is  correct. 

Ms.  Wilson.  So  what  happens  is  the  prosecution  has  already 
made  their  case.  Of  course,  I  am  not  the  legal  thing  here  so  I  will 
shut  up,  but  there  is  not  a  life  exception.  It  is  an  affirmative  de- 
fense. 

Senator  SPECTER.  You  say  you  are  not  legally  astute,  Ms.  Wil- 
son? 

Ms.  Wilson.  No,  but  I  figure  I  probably  have  as  much  legal 

Senator  Specter.  It  sounds  pretty  legally  astute  to  me. 

Ms.  Wilson  [continuing].  As  maybe  you  have  medical.  [Laugh- 
ter.] 

Ms.  Costello.  I  think,  too,  it  is  important  to  note,  for  me,  I  don't 
know  if  I  would  have  fallen  into  life  of  the  mother  because  the  hos- 
pital was  adamant  about  not  doing  a  cesarean  section  due  to  the 
health  risks. 

The  Chairman.  Right. 

Ms.  Costello.  But  that  probably,  if  this  bill  passed,  would  have 
been  the  option  even  though  that  is  not  what  they  felt  was  SEifest 
for  me. 

The  Chairman.  Yes;  I  don't  think  in  your  case  it  would  have 
been  the  option,  but  I  am  just  saying  that  we  differ  on  that. 

Ms.  Costello.  What  option  do  you  think  would  have  been  my 
option? 

The  Chairman.  I  think  they  could  have  used  this  to  save  your 
life. 

Ms.  Costello.  Pardon? 

The  Chairman.  I  think  they  could  have  used  this  procedure,  if 
they  wanted  to,  to  save  your  life. 


168 

Ms.  COSTELLO.  I  just  hope,  Senator,  that  when  you  consider  this, 
you  make  sure  that  this  procedure  is  somehow  allowed  in  that  bill 
because  I  am  telling  you  my  family  needs — families  need  it. 

The  Chairman.  Well,  there  is  one  thing  that  I  think  we  are  in 
uniform  agreement  on  in  this  committee,  even  though  there  are 
wide  disparities  and  differences  on  abortion,  but  I  think  that  is 
that  the  life  of  the  mother  is  the  absolute  justification  for  abortion 
of  any  form  as  long  as  it  is  safe. 

Ms.  CoSTELLO.  Life  and  health,  if  possible,  because  some  of  these 
women  are  left  unsterile,  and  I  think  that  is  important,  too. 

The  Chairman.  Well,  we  are  glad  to  have  your  opinion  and  we 
appreciate  all  three  of  you.  Like  I  say,  we  may  not  fully  understand 
what  you  have  been  through,  but  we  can  certainly  empathize  with 
you  and  understand  how  you  feel  to  a  degree.  So  thank  you  for 
coming  and  we  appreciate  having  your  testimony. 

Senator  Specter.  Mr.  Chairman,  if  I  might  just  add  a  word,  I 
think  what  you  have  said  is  very  important  where  you  comment 
that  these  procedures  would  not  be  banned  by  the  bill. 

The  Chairman.  No,  they  would  not  be. 

Senator  Specter.  I  think  what  we  need  to  do  is  to  articulate  the 
description  of  these  procedures  so  that  we  can  except  them  from 
the  bill  and  provide  the  kind  of  assurance  to  the  doctors  who  per- 
form the  procedures  for  Ms.  Costello  and  Ms.  Wilson  so,  as  they 
say,  they  will  not  be  afraid  of  going  forward,  and  we  will  try  to  do 
that.  I  have  already  talked  to  staff  to  try  to  get  a  definition  for 
these  procedures  so  we  can  make  them  an  exception. 

Ms.  Wilson.  Life  and  health  and  fetal  anomalies  would  be  really 
good. 

The  Chairman.  We  are  happy  to  have  your  advice.  Thank  you  for 
being  here. 

Now,  we  have  one  more  panel  to  go,  but  there  is  a  vote  and  we 
have  to  get  over  and  vote,  so  I  am  going  to  recess  for  about  any- 
where from  5  to  10  minutes  until  I  can  get  back  or  any  Senators 
can  get  back  before  we  call  our  constitutional  panel,  which  is  very 
important  here.  We  don't  want  to  finish  without  doing  that,  so  we 
will  recess  for  up  to  10  minutes. 

[Recess.] 

The  Chairman.  I  apologize  for  taking  so  long  to  get  back  there. 
Our  fourth  panel  includes  legal  experts  here  to  testify  concerning 
the  constitutional  and  other  legal  issues  raised  by  this  proposed 
legislation.  Professor  Douglas  Kmiec  is  a  professor  of  constitutional 
law  at  the  University  of  Notre  Dame  School  of  Law.  He  is  also 
former  Assistant  Attorney  General  of  the  United  States  for  the  Of- 
fice of  Legal  Counsel  in  the  Justice  Department. 

We  had  invited  our  current  Assistant  Attorney  General  for  the 
Office  of  Legal  Counsel,  but  he  was  unable  to  be  here  to  be  on  the 
other  side  of  Professor  Kmiec,  but  we  are  grateful  to  have  Professor 
Seidman,  who  is  professor  of  law  at  Georgetown  University  Law 
School,  with  us  here  today. 

I  thank  you  both  for  coming  and  ask  if  you  can  keep  your  testi- 
mony to  5  minutes  or  so,  we  would  appreciate  it.  However,  we 
think  this  is  important  and  we  are  going  to  give  you  some  leeway. 
Your  written  statements  will,  of  course,  be  made  part  of  the  record 
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in  their  entirety.  So  we  will  begin  with  you,  Professor  Kmiec,  and 
then  we  will  go  to  you,  Professor  Seidman. 

PANEL  CONSISTING  OF  DOUGLAS  W.  KMIEC,  PROFESSOR  OF 
CONSTITUTIONAL  LAW,  UNIVERSITY  OF  NOTRE  DAME, 
NOTRE  DAME,  IN;  AND  LOUIS  MICHAEL  SEIDMAN,  PROFES- 
SOR OF  LAW,  GEORGETOWT^  UNIVERSITY  LAW  CENTER, 
WASHINGTON,  DC 

STATEMENT  OF  PROF.  DOUGLAS  W.  KMIEC 

Mr.  Kmiec.  Thank  you,  Mr.  Chairman,  members  of  the  commit- 
tee. I  am  pleased  to  respond  to  the  committee's  request  to  talk 
about  this  important  and  sensitive  legislation. 

I  was  told  when  I  was  invited  that  there  were  constitutional  con- 
cerns about  this  legislation.  In  truth,  in  my  judgment,  there  are  no 
constitutional  concerns.  Those  wanting  to  perpetuate  a  practice 
that  in  some  States  is  already  expressly  treated  as  homicide  and, 
except  for  a  few  inches,  would  be  classified  as  infanticide  under  the 
laws  of  every  State  will  have  to  do  so,  in  my  judgment,  without  the 
conscience-easing  pretense  of  a  constitutional  justification. 

The  Constitution  can  no  more  shield  the  killing  of  a  partially- 
born  child  than  it  can  excuse  the  criminally  negligent  actions  of  a 
careless  doctor  that  results  in  the  avoidable  death  of  a  pregnant 
woman.  Abortion  practice  is  not  presumptively  privileged.  Punish- 
ing doctors  for  killing  partially-born  children  no  more  chills  a  con- 
stitutional right  than  punishing  doctors  for  a  botched  abortion. 

So  I  was  a  bit  surprised  about  the  need  to  canvass  this  issue  be- 
cause, quite  frankly,  I  thought  this  was  going  to  be  one  of  these 
rare  occasions  in  which  people  on  both  sides  of  this  troubling  issue 
that  has  troubled  our  Nation  for  so  long  would  agree.  The  nature 
of  the  procedure,  as  described  by  Nurse  Shafer,  is  indeed  gruesome; 
but  what  I  would  like  the  committee  to  understand  is  that  I  think 
we  have  to  think  about  three  categories  of  children. 

There  are  those  children  who  are,  on  the  one  hand,  born  alive. 
Those  children,  if  you  were  to  take  their  life — taking  their  life 
would,  of  course,  be  infanticide,  it  would  be  a  form  of  homicide.  On 
the  other  side  of  the  spectrum,  there  are  those  children  who  are 
unborn  children.  The  status  of  those  children  is  largely  governed, 
though  not  exclusively  governed,  by  the  Casey  decision  and  the 
abortion  decisions.  Although,  in  one-third  of  the  States,  if  it  was 
outside  the  context  of  abortion,  taking  the  life  of  an  unborn  child 
would  be  homicide  as  well. 

But  we  have  this  middle  category  of  child  which  is  really  what 
we  are  talking  about  here  today,  and  that  is  a  partially-born  child. 
Partially-born  children  are  neither  fully  bom  in  the  sense  of  being 
bom  alive,  and  that  are  not  fully  extracted  or  expelled  from  their 
mother's  womb — by  the  way,  being  bom  alive  doesn't  mean  you 
have  to  be  viable;  under  the  definitions  of  all  of  the  States,  being 
bom  alive  merely  means  that  you  show  independent  signs  of  life, 
not  that  the  umbilical  cord  is  cut — nor  are  they  unborn  children. 
So  these  partially-born  children  fall  within  a  legal  twilight  zone  in 
terms  of  protection. 

Now,  that  is  not  true  in  all  States.  In  Ohio,  as  you  know,  there 
is  a  recently  passed  statute  that  would  protect  these  partially-born 
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children.  But  a  criminal  law  treatise  as  long  ago  as  25  years  ago 
articulated  the  view  that  a  more  advanced  view  draws  the  line  be- 
tween stillborn  and  bom  alive,  limiting  the  former  to  those  in- 
stances in  which  the  child  is  dead  before  birth  starts.  Where  such 
is  not  the  fact,  the  killing  of  a  viable  child  shall  have  the  same  con- 
sequences whether  it  is  during  the  birth  process  or  after  its  comple- 
tion. 

Texas,  as  has  been  mentioned  here  earlier,  has  had  a  long-time 
statute  that  punishes  as  homicide  the  killing  of  a  partially  bom 
child.  The  Supreme  Court  of  the  United  States  averred  to  that  stat- 
ute and  expressly  noted  in  Roe  v.  Wade  that  the  statute  had  not 
been  challenged. 

California  has  long  taken  the  position  that  it  is  beyond  ques- 
tion— it  says  it  should  be  equally  clear  in  the  cases  of  California 
that  we  have  held  that  a  viable  child  in  the  process  of  being  born 
is  a  human  being  within  the  meaning  of  the  homicide  statutes, 
whether  or  not  the  process  has  been  fully  completed.  It  should  at 
least  be  considered  a  humsin  being  where  it  is  a  living  baby.  The 
question  should  not  depend,  under  the  law  of  California,  on  any 
hard  and  fast  technical  rule  establishing  a  legal  fiction  that  the  in- 
fant being  bom  was  not  a  human  being  because  some  part  of  the 
process  of  birth  had  not  been  fully  completed. 

These  children  are  alive;  the  ones  that  are  covered  by  this  stat- 
ute are  alive.  The  doctors  who  are  performing  this  procedure  have 
to  work  hard  to  hold  the  head  of  the  infant  in  because,  as  the  Con- 
gressional Research  Service  report  that  was  done  for  the  House  in- 
dicates, if  they  slip,  if  they  let  that  child's  head  fall  out,  then  in 
the  very  ironic  words  of  the  House,  that  would  be  problematic  be- 
cause then  instead  of  a  dead  child  there  would  be — and  here  the 
Congressional  Research  Service  words  are  very  problematic.  They 
said  a  living  abortus.  No;  it  is  a  human  being. 

So,  fundamentally,  my  message  first  off  is  that  under  the  laws 
of  some  States,  the  practice  that  we  are  talking  about  here  today 
is  already  criminal  homicide,  and  the  question,  I  think,  that  is  be- 
fore this  committee  is  whether  or  not  laws  ought  to  differ  on  this 
issue  across  the  States.  In  my  judgment,  they  should  not,  and  it 
is  imperative  for  this  body  to  recommend  approval  of  this  legisla- 
tion and  for  the  full  Senate  to  proceed  favorably. 

If  I  might  just  address  an  alternative,  some  people  have  claimed 
that  this  statute  falls  within  the  concept  of  abortion  as  defined  by 
Casey.  As  I  have  just  indicated,  I  do  not  think  it  does,  but  assum- 
ing it  did,  it  is  my  judgment  that  the  Casey  standards  are  well  met. 

There  is  an  argument  that  there  has  to  be  a  health  exception. 
Well,  health  has  to  be  provided  for.  No  one  wants  to  see  the  moth- 
er's health  in  jeopardy,  but  it  is  provided  for.  This  is  a  single  tar- 
geted ban.  This  is  one  procedure.  There  are  both  alternative  birth 
procedures  and  alternative  abortion  procedures  that  are  untouched. 

There  has  been  a  lot  of  talk  about  the  riskiness  of  this  procedure. 
Thankfully,  today  we  have  had  some  good  medical  evidence  that 
demonstrates  that  what  this  is  is  really  a  manipulated  breech 
birth — one  of  the  most  maternally  risky  procedures  that  there  is. 
So  not  only  is  this  a  procedure  that  gives  zero  weight  to  the  inter- 
ests of  the  unborn  child  or  to  the  partially-born  child,  this  is  a  pro- 
cedure that  puts  the  mother's  health  in  jeopardy  as  well. 
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One  can't  help  but  be  touched  by  the  testimony  of  the  mothers 
that  went  through  this  procedure  and  who  were  here.  In  point  of 
fact,  as  I  think  the  chairman  pointed  out,  the  mothers  who  were 
here  did  not  necessarily  go  through  this  procedure.  In  one  case,  the 
child  was  already  dead.  In  another  case,  her  life  was  directly 
threatened.  Of  course,  in  the  third  case  the  mother  chose  to  give 
birth  to  the  child.  There  is  no  constitutional  problem  whether  this 
statute  is  analyzed  under  Casey  or  whether  it  is  properly  under- 
stood as  a  form  of  partial-birth  homicide. 

Two  other  issues  are  raised.  One,  it  is  said  that  it  is  chilling  to 
put  the  burden  of  an  affirmative  defense  on  the  doctor.  Well,  the 
doctor-patient  relationship,  as  I  said  before  and  as  courts  have 
held,  is  not  presumptively  privileged.  Doctors  who  commit  criminal 
negligent  homicide  still  are  subject  to  the  law.  Doctors  who  take 
the  lives  of  human  children  are  still  subject  to  the  law.  There  is 
no  immunity  in  that  sense,  and  plus  it  makes  every  bit  of  sense 
in  the  world  to  put  the  burden  of  proof  on  the  person  who  has  the 
most  information. 

The  doctor  knows  the  nature  of  his  medical  judgment.  The  doctor 
knows  the  nature  of  the  medical  condition  of  the  woman.  The  doc- 
tor knows  whether  or  not  the  circumstances  were  reasonable  and 
he  is  the  one  that  needs  to  tell  us  about  that  when  this  issue  is 
in  play. 

Finally,  even  though  there  has  been  some  concern  raised  here 
this  morning  about  vagueness,  under  the  constitutional  due  process 
standards  and  under  the  medical  testimony  that  has  been  given,  I 
think  there  is  little  question  but  that  there  is  fair  warning  to  doc- 
tors and  others  who  would  perform  this  procedure  as  to  exactly 
what  conduct  is  being  prohibited. 

So,  Mr.  Chairman,  thank  you  for  the  time.  I  recommend  that  this 
legislation  be  approved. 

The  Chairman.  Thank  you.  Professor  Kmiec. 

[The  prepared  statement  of  Mr.  Kmiec  follows:] 
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TESTIMONY  OF  DOTXSLAS  W.  KMISC 

PROFKSSOR  OF  COHSTITOTlOKAL  lAW 

DNIVKRfilTY  OF  MOTRE  DAKE 

BEFORE  THE  SENATE  JUDICIARY  COMMITTEE 

MOVKHBBR  17,  1995 

R«t  S.939 

THE  PARTIAL-BIRTH  ABORTION  BAN  ACT  OF  1995 

Kr.  Chalraan,  aanbers  of  th»  oamaittae,  I  an  plMtasd  to 
raspooKl  to  tha  coanittaa's  requost  to  addrasB  th«  aonctitutionality 
Of  S.939,  "The  Partial-birth  Abortion  Ban  Act  of  1995."  I  have 
taught  constitutional  law  for  closa  to  two  decades  and  serve  as 
profecsor  of  oonttitutlonal  l&v  at  the  imiversity  of  Hotre  Dane. 
On  acadenic  leave  this  ya&r,  l  presently  hold  the  Straus 
Distinguished  Chair  in  l>aw  at  Pepperdine  University  in  California. 
iXirij^  the  Reagan  Administration,  I  served  as  Assistant  Attorney 
General  for  the  Office  of  Legal  Counsel  in  the  U.S.  Justice 
Departnent. 

Z.  Axe  There  const itutienal  Concerns? 

Ky  task  this  aoming  is  to  address  various  concerns  that  have 
been  raised  by  the  Clinton  Ad&inistration,  individuals  within  the 
Department  of  Justice,  and  a  fev  others,  regarding  the  legality  of 
this  legislation.  These  concerns  are  styled  as  constitutional,  but 
in  truth,  they  are  not.  Those  wanting  to  pezpatuate  a  practice 
that,  in  BOSB  states  is  already  expressly  treated  as  hoaicide,  and 
except  for  a  fev  inches,  would  be  classified  as  infanticide  under 
the  lavs  of  all  states  will  have  to  do  so  without  the  conscience- 
easing  pretense  of  constitutional  justification.  As  I  explain 
below,  the  Constitution  can  no  more  shield  the  killing  of  a 
partially-born  child,  than  it  can  excuse  the  orisinally  negligent 
actions  of  a  careless  doctor  that  results  in  the  avoidable  death  of 
a  pregnant  vonan.  Abortion  practice  is  not  "presuaptively 
privileged."  Punishing  doctors  for  Killing  partially-born  children 
no  more  "chills"  a  constitutional  right  than  punishing  doctors  for 
a  botched  abortion.  (Such  "privilege"  claim  was  explicitly 
rejected  in  Katchum  v.  ward^  422  F.  Supp.  at  938/  see  also,  Es&, 
noting  that  "(i]f  an  individual  practitioner  abuses  the  privilege 
of  exercising  proper  medical  judgment,  the  usual  remedies,  judicial 
and  intra-professional,  are  available."  410  U.S.  at  166  (1973) J. 

ZI.  A  Radical  Procedure  Beyond  Civiliaad  Description 

Khen  1  was  contacted  by  the  committee  late  last  week  to 
testify,  I  confess  I  wac  surprised  by  the  committee's  decision  to 
hold  hearings,  given  both  the  thorough  review  this  legislation 
received  in  the  House  of  Representatives,  and  especially  given  the 
ixpardonable  practice  aimed  at  defenseless  human  beings.  The 
radical,  violent,  inhumane  nature  of  the  procedure  demands  prompt 
enactment  of  this  legislation.  I  have  made  my  own  views  against 
abortion  well  known  throughout  my  career.  But,  as  noted  above,  the 
hideous  nature  of  this  practice  transcends  the  issue  of  abortion. 
It  is  one  of  those  rare  places  where  people  on  both  sides  of  the 
abortion  debate  should  agree:  no  civilized  republic  can  permit  a 
gruesome  procedure  in  which,  as  one  nurse  described,  the  dootor 
pulls  the  moving  body  of  the  baby  into  the  birth  canal; 

"bis  little  fingers  were  clasping  together.  He  was  kicking 
his  feet.  All  the  while  his  little  head  was  still  stuck 
inside.  [The  doctor  takes]  a  pair  of  scissors  and  insertfs] 
thea  into  the  back  of  the  baby's  head.  Then  he  opened  the 
soiasers  up.  Then  he  stuck  the  high-powered  suction  tube  into 
the  hole  and  sucked  tha  baby's  brains  out."  {Majority  Report, 
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H«arliigs  on  H.  1833,  Bou>«  JudicUry  Cosmltt**,  Sttptombcr  27, 
1995,  citing  the  testiaony  of  Murc«  Shafer  at  3-4]. 

ZIZ.  Killing  A  PartiallT-Born  child  Z«  Heaioidtt/  Kot  AbertioD 

km  Nurse  Shafer' s  candid  euinmary  of  her  experience  reveale, 
the  subject  of  this  bill  defies  huiaane  description.  The  practice 
proposed  to  be  outlaved  hats  been  denoainated  an  abortion  prooedure, 
though  as  I  vill  show,  it  actually  falls  betveen  infanticide  or 
hoaicide  on  the  one  hand  and  abortion  on  the  other.  In  anv  event, 
vhatever  label  it  is  given,  its  gruesoae  nature  suggests  it  ought 
to  be  treated  like  one  of  those  orines,  as  Blaokstone  wrote,  that 
is  so  heinous,  it  deserves  no  nane.  As  far  back  as  the  13th 
oentury,  the  ooamon  law  classified  the  abortion  of  a  "foraed  and 
animated**  fetus  as  homicide.  [See  H.  De  Braoton  (o.  1250),  On  the 
Lavs  and  CMstone  of  England  341  (B.  Thome  ed.  1968;  for  a 
ooapilation  of  these  conmon  law  sources,  see  Linton,  'Planned 
Parenthood  v.  Casey  in  the  Suprene  Court,"  13  St.  Louis  Pub.  L. 
Rev.  15,  Appendix  A  (1993)]. 

Yet,  with  the  exception  of  one  recently  enacted  state  law, 
[Ohio  Stat.  Section  2307.51,  effective  Moveaber  15,  1995,  tro 
granted  awaiting  judicial  review  on  the  nerits,  outlawing  on  terns 
•i»ilftr,  but  not  identical,  to  that  of  this  legislation,  the 
"dilation  and  extraction  procedure*]  the  fate  of  an  alive, 
pertially-born  child  has  escaped  the  attention  of  the  modem  law. 

Z?.  Vartially-Bora  Cbildrea  Seslde  in  A  Legal  Twilight  Bene  Bstveea 
Obildren  Bom  Alive  and  unborn  children 

The  lives  of  partially-born  children  are  at  risk  when  they 
reside  in  a  constitutional  twilight  zone  between  full 
constitutional  recognition  and  incomplete  recognition  as  part  of 
the  complex  intellectual  balancing  of  the  Bupreae  Court's  abortion 
doctrine.  The  risk  that  this  class  of  partially-born  children 
fao^s  is  fully  aanifested  by  the  prooedure  sought  to  be  banned  by 
this  legislation  —  the  deliberate  nanipulation  of  the  child  into, 
and  partly  out  of,  the  birth  canal  to  die  a  painful  and  gruesoae 
death  by  neans  of  janning  a  pair  of  scissors  into  the  back  of  the 
child's  skull  and  eiphoning  out  the  brain. 

Partially-born  children  are  neither  fully  born,  and  therefore 
protected  by  the  hoaicide  and  infanticide  statutes  in  every  state 
as  a  child  "bdm  alive"  [(that  is,  a  child  whether  or  not  viable 
who  is  ooapletely  expelled  or  extracted  from  its  aether,  whether  or 
not  the  umbilical  oord  is  cut,  and  who  shows  evidence  of  life,  see 
State  Model  Vital  Statistics  Act,  Section  1(6),  Vol.  38,  p. 121, 
Council  of  state  Covemaents,  adopted  by  the  Oepartnent  of  Health 
and  Hunan  Services  and  most  states;  see,  e.g.,  111.  Rev.  Stat.,  ch. 
Ill  1/2,  para  73-1(5)],  nor  an  unborn  child  whose  interests  are 
acknowledged  and  governed,  at  least  in  the  abortion  context,  by  the 
Court's  decision  in  Planned  Parenthood  v.  Casey.  112  S.Ct.  2791 
(1992)  [oatside  the  abortion  context  the  deliberate  taking  of  an 
unborn  child's  life  may  be  punished  in  one-third  of  the  states  as 
feticide  or  a  forn  of  hoaicide.  Linton,  supra.,  citing  statutes  at 
60] .  These  partially-born  children  are  thus  largely  invisible  to 
the  aodern  law.  But  they  are  not  invisible  to  life.  They  are 
living  human  beings. 

▼.  The  xxisting  Legal  proteotion  of  partially-Born  children 

Today,  several  states  in  statute  or  case  decision  recognised 
that  a  child  in  the  process  of  being  bom  has  to  fall  somewhere 
under  the  law  —  either  as  legal  person  or  not.  in  these  states, 
the  choice  was  aade  to  put  these  partially-born  children  largely 
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vithln  tbm  oatagory  of  lagal  p«rcon,  subjoot  only  to  thoee  a*<iioai 
•otlons  necassary  to  save  the  life  of  the  vothdr.  Thus,  one 
oriainal  law  treatise  writes: 

"A  aore  advanced  view,  .  .  . ,  baaed  upon  practical 
considerations  rather  than  the  literal  weaning  of  the  phrase 
is  that  after  the  actual  start  of  the  birth  process  by  a 
viable  child  it  is  to  be  regarded  as  having  been  born  alive 
for  the  purpose  of  the  law  of  hoaioide.  This  draws  the  line 
between  stillborn  and  born  alive,  limiting  the  former  to  those 
instances  in  which  the  fetus  is  dead  before  birth  starts. 
Where  such  is  not  the  fact,  .  .  .,  the  killing  of  a  viable 
child  shall  have  the  same  consequences  whether  it  is  during 
the  birth  process  or  after  its  completion."  parking  on 
griainal  Law  at  30  (2d  ed.  1969) . 

In  conformity  with  this  view,  since  the  19th  century,  Texas  has 
regulated  the  taking  of  a  child's  life  during  "parturition,"  or  the 
•ot  or  process  of  giving  birth  to  offspring.  The  Texas  statute, 
which  was  recently  re-oodified  in  1993,  provides: 

"Hhoever  shall  during  parturition  of  the  mother  destroy  the 
vitality  or  life  in  a  child  in  a  state  of  being  born  and 
before  actual  birth,  which  child  would  otherwise  have  been 
born  alive,  shall  be  confined  in  the  penitentiary  for  life  or 
for  not  less  than  five  years."  [Vernon's  Ann. Texas  Civ, St. 
Art.  4512. 5  (West  1995)]. 

The  T«ieae  Attorney  Oeneral  has  opined  that  this  statute  is 
unaffected  by  the  Supreme  Court's  abortion  decisions  since,  unlike 
an  abortion,  the  statute  applies  only  to  those  situations  in  which 
the  victim  is  in  the  process  of  being  bom.  [Op.  Atty.  Gen.  1974, 
N.  H-368].  For  the  sane  reason,  the  Texas  courts'  early 
recognition  of  the  validity  of  the  statute  is  undisturbed  by 
developments  in  the  abortion  area,  r Hard in  v.  state.  106  fi.W.  353 
fl908)  (a  charge  brought  under  this  statute  differs  from 
infanticide  where  the  child  must  be  bom  alive;  here,  the  child 
merely  would  have  been  bom  alive,  but  for  the  action  of  the 
accused);  see  also,  fltate  v.  Rupb.  41  Texas  33  (1874).] 

The  U.S.  Supreme  Co\urt  has  averted  to  the  constitutional 
difference  between  a  partially-born  child  and  an  unborn  ciiild.  in 
Roe  V.  Wade  ^  the  Court  expressly  noted  that  the  previous 
codification  of  the  above  Texas  statute  making  it  a  crime 
punishable  by  a  sentence  of  up  to  life  in  prison  to  "destroy  the 
vitality  or  life  in  a  child  in  a  state  of  being  born"  was  not 
challenged.  [410  U.S.  at  lis  n.l].  Arguably,  the  D.6.  Supreme 
court's  notation  is  best  explained  by  a  decision  of  the  California 
Court  of  Appeals,  People  v.  Chavez.  77  Cal.  App.  2d  621  (1947),  in 
which  a  mother  being  tried  for  the  Burder/xaanslaughter  of  hex  baby 
argued  unsuccessfully  that  the  honicide  statute  could  not  be 
applied  to  a  child  in  the  process  of  being  born  alive.  Rejecting 
the  mother's  argument,  the  coxirt  stated: 

"Beyond  question,  it  is  a  difficult  thing  to  draw  a  line  and 
lay  down  a  fixed  general  rule  ac  to  the  precise  tine  at  which 
an  unborn  infant,  or  one  in  the  process  of  being  born,  becomes 
a  human  being  in  the  technical  sense.  There  is  not  much 
change  in  the  child  itself  between  the  moment  before  and  a 
moment  after  its  expulsion  from  the  body  of  the  mother.  .  . 
.It  should  equally  be  held  that  a  viable  child  in  the  process 
of  being  bom  is  a  h\u»an  being  within  the  meaning  of  the 
homicide  statutes,  whether  or  not  the  process  has  be«n  fully 
completed.  It  should  at  least  be  considered  a  human  being 
where  it  is  a  living  baby  ....  [The  question  should  not 
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d«p«nd]  on  any  hard  and  faat  technioal  rule  establiching  a 
lagal  fiction  that  th*  infant  h«ing  bom  was  not  a  human  being 
beoause  some  part  of  the  process  of  birth  had  not  been  fully 
oonpleted."   [Id.  at  625-626]. 

Ihe  fiupreae  Court  of  California  later  adhered  to  the  reasoning  in 
gh^v^K  conaenting  that  "a  viable  fetus  'in  the  process  of  being 
bom  is  a  human  being  within  the  seaning  of  the  homicide 
statutes. '"  Keeler  v.  Superior  Couyt.  2  Cal.  3d  619  (1970). 

It  is  unifomly  conceded  that  the  partial ly-bom  child  is 
alive  when  the  ohild  is  yanked  into  the  birth  canal.  For  example, 
as  Dr.  Dru  Carlson,  director  of  Reproductive  Genetics  at  Cedar- 
fiinai  Kadioal  Canter  in  Los  Angeles  and  an  opponsnt  of  the 
legislation,  ebservedt  it  is  the  renoval  of  the  fluid  froai  the 
brain  that  oaoses  "instant  brain  herniation  and  death."  [Majority 
Report,  Bupre,  at  7].   So  too.  Or.  Panels  Smith  indicated  that 
prior  to  the  time  the  soissors  are  saaohad  into  the  child's  sJcull, 
there  is  no  real  difference  between  a  breeoh  delivery  [feet  first] 
and  the  partial-birth  abortion  procedure,  [rranscript  of  the  House 
Suboommittee  on  the  Constitution  Bearing,  June  IS,  1995  at  34]. 

Dr.  Smith  also  points  out  that  an  abortionist  has  to  worX  hard 
to  keep  the  ohild 's  head  trapped  in  the  cervix,  beoause:  ''if  by 
ohanoe  the  oervix  is  floppy  or  loose  and  the  head  slips  through, 
the  surgeon  will  encounter  the  dreadful  coapli nation  of  delivering 
a  live  baby.  The  surgeon  must  therefore  act  quickly  to  ensure  that 
the  baby  does  not  manage  to  move  the  inches  that  are  legally 
required  to  transform  its  status  from  one  of  an  abortus  to  that  of 
a  living  human  child."  [IdL  at  35].  The  procedure  is  made  even 
more  cruel  by  the  faot  that  doctors  spiking  the  brain  with  scissors 
are  not  trained  brain  surgeons;  thsy  are  not  using  a  surgeon's 
instrumentation:  and  therefore,  they  are  aggravating  the  already 
excruciating  pain  felt  by  the  partially-born  ohild.  [House  Hearing 
Transcript,  Testimony  of  Dr.  Robert  J.  White,  Director  of  the 
Division  of  Neurosurgery  and  Brain  Research  Laboratory  at  Case 
Kestarn  Reserve  School  of  Medicine,  supra,  at  51-53]. 

▼I.  Q.fi.  Supreme  court  Diets  Conoemi&g  Peat-Viability  Abortion 
Dees  Vot  Negate  the  Separate  Legal  Status  of  a  Partially-Born  child 

That  the  alive,  partially-born  ohild  has  a  different  status 
under  the  law  than  the  unborn  child  is  buttressed  by  eeveral 
further  facts.  First,  the  Court's  contemplation  of  post-viability 
abortions'  in  Casey  is  dicta  and  occurs  without  extended  discussion. 
[112  S.Ct.  at  2821].  contei^lating  post-viability  abortions  is  at 
odds  with  the  very  definition  of  abortion.  As  a  CRS  Report 
recites,  Dorland's  Medical  Dictionary  defines  abortion  as  the 
premature  expulsion  ...  of  a  cenviable  fetus.**  (Irene  E.  Btith- 
Coleman,  Specialist  in  Life  Sciences,  "Abortion  Prooedures,"  CRS 
Report  for  Conoress,  November  7,  1995,  at  1,  citing  norland's 
Illustrated  Medical  Dictionary,  N.  B.  Saunders  Co.,  (Philadelphia, 
etc.,  1994)  at  4  (emphasis  supplied)].  Accord,  Illustrated 
Stedman's  Medical  Dictionary,  Fifth  Unabridged  Lawyers'  Edition, 
Jefferson  Law  Book  Company,  (Washington,  D.C.,  1982),  at  3, 
**abortion  —  [g]iving  birth  to  an  embryo  or  fetus  prior  to  the 
stage  of  viabiltty  at  about  20  wweks  of  oaatation"  (emphasis 
supplied);  Taber's  Cyclopedic  Medical  Dictionary,  15th  Edition, 
F.A.  Davis  Company,  (Philadelphia,  1985),  at  6,  ''abortion,  [t]he 
termination  of  pregnancy  before  the  fetus  reaches  the  age  of 
viability,  .  .  .**  (emphasis  supplied).  Thus,  the  Court  in  pasev 
seems  to  have  erroneously  assumed  that  medical  science  sees  a 
pregnancy  termination  after  viability  as  an  abortion,  rather  than 
the  teking  of  human  life. 
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Of  oourc*/  the  lav  is  fr««  to  r«-define  the  raallty  of 
p«rsonhood  «•  It  ohooaea,  se*  Dred  Spott  v.  Sanford.  60  U.S.  393 
(1.BS6)  ,  but  wh«n  It  does  00  vlthout  extended  dlfioxission,  there  Is 
re&scm  ta  cx>nstrue  suoh  unnatural  nis-adventures  narrowly.  This  Is 
eepeoially  true  when  the  more  expansive  definition  oontradicts 
other,  long--cstabliahed  oottnon  lav  traditions.  In  this  reoard, 
"Itlhe  overvhelnlng  aajority  of  juriadiotions  (thirty-six  States 
end  the  Distriot  of  Columbia)  nov  allow  recovery  under  vronaful 
death  statutes  for  prenatal  Injuries  that  result  in  stillbirth 
where  the  injury  causing  death  (or  st  least  the  death  itself) 
ooours  after  viability.**  [Linton,  supra,  citing  oases].  Of  perhaps 
even  greater  signlficanoe,  "sore  than  one-third  of  the  States  have 
defined  by  statute  the  killing  of  an  unborn  ohild  (outside  the 
context  of  abortion)  as  a  form  of  homicide  (or  feticide) ,  and 
nearly  half  of  these  statutes  Baks  it  a  crine  to  taXe  the  life  of 
an  unborn  child  at  any  stage  of  pregnancy."  rid,  at  60,  citino 
statutes].  All  such  lavs  have  withstood  recent  constitutional 
scrutiny.  [lA^.,  citing  cases]. 

VZZ.  Tho  Debate  over  fteproduetive  Choioe  Does  Hot  Deteraine  The 
Lsgal  status  of  a  Partlall7-8or&  Child 

Ho  responsible  voics  in  defense  of  huaan  life,  whether  for  or 
against  the  ideas  packed  within  the  concept  of  unproductive  choioe, 
can  defend  this  type  of  deliberate  killing  of  a  partially-born 
child.  [One  advocate  of  legal  abortion  in  a  standard  sedioal  text 
put  it  this  way:  "I  would  argue  that  woaen  must  have  access  to 
legal  abortion  ....  However,  our  society  will  not  countenance 
infanticide."  Obatetrioa  and  Gvnecoloav.  Lipinoott,  at  1327.]  It 
is  sinply  the  age-old  distinction  between  freedoa  and  license.  An 
infotaed  freedoa  of  choioe  regarding  abortion  surely  does  not 
include  slashing  open  the  skull  of  a  half-bom  ohild  any  more  than 
the  allowance  of  reasonable  surgical  procedures  frees  a  doctor  froa 
liability  for  boaioide  if  he  or  she  acts  with  criminal  negligence 
and  exercises  the  sedical  craft  —  including  the  sedical  craft  of 
abortion  —  badly.  [See  Ketehua  v.  Ward.  422  P.  Supp.  »34  (W.D. 
if.Y.  1976),  affiraed  556  r.2d  557  (2d  cir  1977),  finding 
abortionist  oriainally  liable  for  negligent  homicide) . 

Because  it  addresses  intentional  conduct,  the  ban  on  the 
practice  described  in  this  legislation  standi  on  even  f  imer  ground 
than  negligent  hosioide  convictions  that  result  from  the  negligent 
death  of  the  aother.  Cooper e,  for  exaaple,  the  recent  New  York 
mirder  conviction  of  Dr.  David  Benjamin  for  a  late-term  abortion 
that  resulted  in  the  death  of  Guadalupe  Negron.  fNev  York  Times, 
section  A,  page  1,  col.  5,  August  9,  1995}.  If  criminal  laws  can 
punish  doctors  who  show  a  depraved  indifference  to  a  woman's  life, 
there  is  every  reason  to  punish  a  doctor  who  Intentionally  takes 
the  life  of  a  partially-born  child. 

Ihere  is  a  great  deal  of  loose  talk  about  how  the  doctor- 
patient  relationship  is  sacrosanct.  It  is  indeed  Important,  but  in 
no  civilised  society  does  it  trump  human  life  itself.  Just  as  it 
was  right. for  the  Hew  York  District  Attorney  to  intercede  into  the 
dootor-patient  relationship  between  Dr.  Benjamin  and  Mrs.  Negron, 
it  is  right  for  Congress  to  intercede  to  outlaw  an  abortion 
practice  that  deliberately  kills  a  live  child  already  in  the  birth 
canal. 

VZlz.  This  Federal  Statute  is  needed  To  Prevent  A  partially-Bora 
Ohild  vrea  Palling  within  A  Legal  Twilight  so&e  Between  A  Child 
Bom  Alive  and  Aa  on)>ora  Child 

The  laws  in  a  number  of  states  rescue  some  partially-born 
children  fros  the  twilight  zone  that  clouds  their  status  as  legal 
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p«reons,  but  partially-born  ohildren  in  other  placas  r««ain  at 
riak.  ror  this  reaaon,  8.939  ia  an  inparativa  and  prudent  federal 
aean*  to  fill  this  gap.  After  careful  oonaideration,  the  House  of 
Rapresentativea  overvhalsingly  pasaed  the  legislation  that  is 
before  you  to  »a)ce  it  clear  that  in  all  but  the  extraordinary,  and 
largely  hypothetical,  oaae  where  this  gruesona  procedure  could  be 
reasonably  ohotm  to  be  aedically  nscesaary  to  save  a  Bother's  life, 
the  killing  of  a  partially-born  child  would  be  understood,  as  it 
was  and  is  under  the  laws  of  sons  states  —  a  fom  of  hosioide. 

ZX.  Ivea  if  the  Abortion  Precedent  Applies;  fiAflZ  does  not  preclude 
this  Legislation 

As  disc;issed  above,  the  killing  of  a  partially-born  child  is 
not  an  abortion.  But  even  assuming  one  characterized  this  action 
as  an  abortion,  the  Court's  abortion  precedent  does  not  preclude 
the  Congress  fron  banning  this  xmspeakable  practice.  As  I  outline 
below,  the  alleged  "oonstitutibnal**  concerns  are  without  merit. 
Given  the  radical  and  extrene  nature  of  partial-birth  hoosioide,  no 
aaount  of  lawyerly  obfusoation  should  be  allowed  to  delay  the 
return  of  this  legislation  as  is  to  the  Senate  floor  for  prcopt  and 
favorable  action. 

Under  the  Supreme  Court's  abortion  law  in  Pimrped  Paranthood 
V.  Casey.  112  8.  Ct.  2791  (1992)  (the  plurality  or  joint  opinion  of 
Justloea  O'Connor,  Kennedy,  and  Souter  arguably  providing  the 
standard  for  the  ^urt),  the  specious  concerns  raised  about  the 
legislation  can  be  grouped  within  the  following  headings:  whether 
(1)  the  bill  makes  adequate  provision  for  a  women's  health;  (2) 
whether  the  bill's  use  of  an  affirmative  defense  improperly  chills 
a  constitutioiially  protected  abortion  claim;  and  (3)  whether  the 
bill  is  unconstitutionally  vague. 

A.  A  Woman's  Health 

The  Justice  Department  argues  that  **tbe  bill  fails  to  make  an 
adequate  exception  for  preservation  of  a  woman's  health."   The 
Department  misapplies  Casev.  Casey  reoognites  that  the  government 
has  an  interest  in  protecting  the  life  of  the  unborn  child 
throxighout  the  pregnancy.   To  the  Court,  this  interest  grows  in 
significance  as  the  unborn  child  develops,  and  therefore,  abortion 
claims  are  treated  differently  depending  upon  whether  the  claim  is 
asserted  pre-  or  post-viability.  Prior  to  viability,  which  is  not 
definitively  established  by  the  Court  but  is  speculated  to  be 
betwaen  23  and  24  weeks,  the  government  may  not  place  an  undue 
burden  on  a  women's  desire  to  terminate  her  pregnancy.   After 
viability,  the  govemnent  may  ■regulate,  and  even  proscribe, 
abortion  except  where  it  is  necessary,  in  appropriate  medical 
judgment,  for  the  preservation  of  the  life  or  health  of  the  mother 
.  .  ."  [112  B.Ct.  at  2821.] 

1.  Poet-Viability 

While  the  bill  appropriately  bans  the  partial-birth  abortion 
method  at  any  stage  of  viability,  logic  and  the  medical  testimony 
submitted  to  the  House  reveals  that  the  procedure  is  largely,  if 
not  exclusively,  employed  after  viability.  Focusing,  therefore, 
first  on  the  post-viability  stage,  Cftffiy  requires  that  law 
adequately  provide  acconaodation  for  "the  preservation  of  the  life 
or  health  of  the  mother"  whenever  the  government  seeks  to  regulate 
or  proscribe  all.  post-viability  abortion  procedures.  However,  it 
is  a  substantial  leap  to  infer  further  that  the  government  may  not 
ban  merely  one,  singularly  cruel  and  grueaome  abortion  procedure, 
ae  long  as  provision  is  made  for  an  exception  where  the  mother's 
life  is  actually  threatened.   To  read  Caosx  in  this  over-broad 
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ftahlon  ie  to  lo««  slgtit  of  th«  court's  d«tlre  to  aore  o«r«fully 
aalibrat«  what  the  court  sees  as  the  oonpstlng  intarssts  of  nothar 
and  unborn  ohild^  and  in  partiaul<ir,  to  corraot  the  uhder- 
raoognition  of  the  life  of  the  unborn  child  in  that  balance.  As 
the  plurality  vrit«st  "Roe  speaks  vith  clarity  in  establishing  not 
only  the  %rosan'a  liberty  but  also  the  state's  Inportant  and 
legitisate  interest  in  potential  life. '  That  portion  of  [Roe]  has 
been  given  too  little  ac3cnowledgeiQent  .  .  ."  [112  S.ct.  at  2817]. 

Casey  thus  aodified  fioe  in  order  to  acknowledge  the  State's 
interest  in  the  life  of  the  unborn  child  throughout  the  pregnancy. 
As  applied  to  the  facts  in  Casev.  this  heightened  avarenees  of  the 
intarcete  of  the  child  took  the  fonsi  of  the  Court's  abandonnant  of 
the  tri»ester  analysis  end  the  articulation  of  the  \indue  burden 
standard  which  implies  to  pre-^  but  not  post-,  viability  abortions. 
Sven  as  the  Court  did  not  have  the  factual  occasion  to  address  it 
in  £aflfly«  this  greater  aoknowledgnant  of  the  interests  of  the 
unborn  child  also  guides  the  constitutional  evaluation  of 
regulations  and  prohibitions  pertaining  to  late-tem  abortions  as 
veil.  la  partieular,  there  is  ae  reason  to  believe  that  the  Court 
veuld  read  the  post-viability  health  ezeeptioh  mechahioally  to 
sequire  that  the  goveraae&t  oust  snake  available  an  abortion 
9reoedure  whleh  by  design  gives  sero  weight  to  the  iaterests  of  the 
^ife  of  the  unborn  child. 

No  one  drafting  this  bill  denies  the  inportance  of  protecting 
the  health  and  life  of  the  Bother,  ^rhis  legislation  provides  for 
both.  As  discussed  below,  despite  the  paucity  of  ttsdioal  testixony 
desonstrating  the  partial-birth  xathod  to  be  necessary  to  preserve 
the  life  of  the  aother,  the  bill  expressly  provides  for  an 
aff inaative  defense  that  obviates  oriainal  emd  civil  penalties  when 
a  doctor  reasonably  believes  the  life  of  the  Bother  ie  at  stake  and 
requires  this  procedure.  Siailarly,  the  bill  by  its  focussed, 
targeted  structure  isplicitly  provides  for  the  health  of  the  mother 
by  not  banning  all  abortion  procedures  at  this  late  stage  of  the 
pregnancy,  but  only  the  one  seen  as  patently  and  inhusanely 
offensive.  Contrary  to  the  Justice  Departacnt  and  other  o|^;>onents 
of  this  legislation,  not  every  lav  passed  affecting  post^^iability 
abortions  needs  a  separate  life  and  health  exception.  It  is  enough 
if,  after  the  passage  of  the  lay,  a  aother's  life  or  health 
interests  can  be  addressed  by  means  other  than  that  being 
prohibited. 

The  Justice  Dep&rtaent  assesssent  is  misled  by  its  reliance 
upon  pre-£aiflx  case  decision,  most  notably  Planned  Parenthood  of 
MiesQurl  V.  Danforth  428  U.S.  52  (1976)  and  O^ornburyh  v.  Amarioan 
College  of  Qbatfttriolans  and  GynacolQcflats.  476  U.S.  747  (1986). 
tbe  holdings  in  these  cases  have  been  substantially  superseded  by 
£&ag:^.  [112  s.ct.  at  2833;  see  alBO,  Linton,  supra  at  36  detailing 
the  differences] .  Even  if  that  ware  not  the  case,  the  Departacnt 
reads  these  cases  completely  out  of  their  largely  pre-vlabillty 
context. 

As  already  noted,  £&afiYr  unlike  poe.  authorises  regulation 
throughout  the  pregnancy  in  behalf  of  the  interests  of  the  unborn 
child.  This  was  not  the  law  applied  in  Danforth  where  the  state's 
ban  on  "saline  or  other  solution"  abortions  in  the  pre-viability 
second  trinester  had  to  be  sustained  only  in  light  of  the  health 
interests  of  the  Bother,  How,  of  course,  the  Interest  of  the 
unborn  child  is  relevant  as  well.  Danforth  is  also  distinguishable 
because  it  effectively  banned  the  most  prevalent  fon  of  abortion 
at  the  tiaa,  and  not,  as  in  this  legislation,  an  abortion  practice 
that  is  enployed  in  far  less  than  one  percent  of  all  abortions. 
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Siallarly,  Thorntaurafa^B  invalidation  of  a  state  atatute 
davigned  to  hava  a  physician  «aiploy  the  abortion  taohniqua  that 
would  provida  the  bast  opportunity  for  the  unborn  child  to  be 
Aborted  alive  is  both  pre-£ABBy  and  t^  ^'ore  lixiting  upon  a  doctor 
and  patient  than  the  legislation  bafore  the  coaanlttee  —  which  is 
aiaed  at  prohibiting  the  abortion  technique  that  is  the  nost  cruel 
and  inhunana  to  the  unborn  child.  Th^rnburofa  aorvives  C^sey  to  the 
extent  that  Thomtaurcrh^s  holding  stands  for  the  proposition  that 
prior  to  viability  a  woman  has  a  right  to  teminate  her  pregnancy 
free  of  an  undue  burden,  and  that  prior  to  viability,  directing  a 
doctor  to  use  a  particular  abortion  technique  is  likely  to 
constitute  such  a  burden.  Thomburoh  has  no  constitutional 
relevance,  however,  to  banning  a  particularly  hideous  abortion 
technique  that  is  used  alatost  exclusively  post-viability. 

The  olaia  that  a  woman  has  an  unfettered  choice  to  any 
abortion  technique  disregards  the  basic  constitutional  fact  and 
acknowledgement  of  caaev  that  there  are  two  lives  in  the  balance 
throughout  the  pregnancy  and  especially  late  in  the  term  when 
partial-birth  abortions  are  performed.  [1X2  S.Ct.  at  2616).  The 
holding  that  a  state  cannot  i* interfere  with  a  woman's  choice  to 
undergo  an  abortion  procedure  if  continuing  her  pregnancy  would 
constitute  a  threat  to  her  health"  cannot  be  transmuted  into  the 
proposition  that  a  state  cannot  interfere  with  a  woman's  choice  to 
undergo  a  particular  abortion  procedure.  [ld«.  at  2822].  Even  in 
fiOft  the  Court  e3q>licitly  rejected  the  argiiment  that  a  woman  "is 
entitled  to  terminate  her  pregnancy  at  whatever  time,  in  whatever 
way,  and  for  whatever  reason  she  alone  chooses.'*  [410  U.S.  at 
153]. 

The  constitutionality  of  this  legislation  does  not  depend  on 
a  comparison  of  the  relative  safety  of  abortion  procedures.  That 
is,  the  Caofiy  exception  for  the  health  of  the  mother  is  not  an 
entitlement  to  a  specific  abortion  procedure,  even  if  it  were 
believed  marginally  safer.  [112  6.Ct.  at  2821].  That  would  ignore 
the  interests  of  the  child  acknowledged  in  Casey.  \li,  at  2816]. 
In  other  words,  the  issue  is  whether  taking  into  account  both  the 
mother  and  the  child's  interests,  the  health  of  the  mother  is 
capable  of  being  preserved  following  the  legislative  ban,  and  not 
whether  a  particular  means  of  abortion  remains  available.  Justice 
O'Connor,  a  meabGr  of  the  Casey  plurality,  made  this  point  in  her 
ThombuTXTh  dissent.  In  paortloular,  she  concluded  that  a  state 
Statute  which  mandated  an  abortion  method  most  likely  to  save  a 
post-viability  child  should  not  be  enjoined  even  as  it  posed  some 
additional  risk  to  the  life  of  the  mother.  [476  U.S.  at  830]. 
Since  the  unborn  child's  interest  is  more  clearly  articulated  and 
re-stated  in  Casey,  it  cannot  be  seriously  argued  —  as  the 
opponents  of  this  legislation  do  —  that  a  partial-birth  abortion 
method  must  be  available  because  for  some  women  the  method  poses 
fewer  medical  risks. 

Abortion  partisans  claim  that  Casev  upheld  the  24  hour  waiting 
period  only  because  the  medical  emergency  exception  was  construed 
by  the  Third  Cirouit  Court  of  Appeals  to  not  pose  any  significant 
threat  to  the  life  or  health  of  a  woman.  [Statement  of  Kathryn 
Kolbert,  The  Center  for  Reproductive  Law  &  Policy,  before  the 
Constitution  Subcommittee  of  the  House  Judiciary  Conmittee,  June 
22,  1995  at  8],  That  may  be  true,  but  again,  it  has  no  relevance 
to  the  issue  at  hand,  since  under  Casev  there  is  an  elementary 
difference  between  banning  all  abortions  —  even  for  a  24  hour 
period  when  the  life  or  health  of  the  mother  may  be  jeopardized  — 
and  banning  one  gruesome  procedure  that  medical  testimony  indicates 
is  not  at  all  necessary  to  save  a  mother's  life.  [112  fi.Ct.  at 
2825-26]. 


180 

A  woman  is  entitled  to  •  post-vlBbillty  abortion  only  when 
her  life  or  health  is  threatened  by  a  continuation  of  her 
pragnanoy.  She  ie  not  entitled  to  a  poat-viability  abortion 
without  thie  threat.  [2Ai.  &t  2821],  In  the  House  Hearings  on  this 
legislation.  Dr.  Paaela  Bslth,  Director  of  Kedioal  Eduoatlon  at  Kt. 
Binai  Hospital/  stated  that  in  her  extensive  years  of  professional 
experience  in  obstetrics  and  gynecology,  she  has  **never  encountered 
a  case  in  which  it  vould  be  necessary  to  deliberately  kill  the 
fetus  in  [the  partial -birth]  aanner  in  order  to  save  the  life  of 
the  nother***  [House  Hearing  Tranacript  at  38] .  But  even  were  we  to 
oonjure  up  such  a  life  threatening  case,  the  legislation  allows  for 
the  procedure  to  be  used  without  orisinal  or  civil  penalty  if  a 
dootor  can  reasonably  deaonstrate  that  he  or  she  reasonably 
belisved  it  was  aore  likely '  than  not  that  only  a  partial-birth 
abortion  could  save  the  life  of  the  nother. 

Bven  if  £A6£y  could  be  read  as  an  entitleaent  to  a  specific 
abortion  procedure,  prenised  exoltisively  on  the  health  interests  of 
the  xothsr,  ths  partial-birth  abortion  procedure  would  not 
qualify.  The  partial-birth  abortion  technique,  itself,  ie  not 
zieoeesarily  safe  even  for  the  nother.  As  Dr.  saith  relates,  the 
clalKs  of  safety  are  not  substantiated.  [House  Hearing  Transcript, 
supra,  at  35] .  nie  data  for  a  safety  evaluation  is  not  available, 
1^,  and  even  within  the  small  sampling  that  exists,  there  is 
evidence  of  severe  heaorrhaging,  id, ,  and  infectious  cardiac 
boaplications,  ijL..  The  Congressional  Research  Service  slsilarly 
reveals  that  "[Ijittle  infomatlon,  if  any,  has  been  ptiblished  in 
the  aedical  literature  on  the  [partial -birth)  procedure  .  .  .  ." 
[CRS  R^ort,  eupra  at  6]. 

Under  standard  aedlcal  teaching,  the  partial-birth  procedure 
is  a  variant  of  a  breech  delivery  which.  Itself,  creates  asternal 
risks.  As  the  well-known  text  used  world-wide  Williams  obstetrics 
19th  Bdition  (i^gs^  coaaentss  "[w]ith  ooaplicated  breech 
deliveries,  there  are  increased  risks  of  asternal  health." 
CWi4.1iaa8  at  58$].  nie  partial-birth  procedure  aagnifies  this 
because  it  is  a  deliberate  oanlpulatlon  of  a  favored  birth 
presentation  into  a  reverse  and  less  desirable  presentation. 
Again,  wnnaww  observes:  "[ajanual  aanipulatlons  within  the  birth 
canal  increase  the  risk  of  asternal  Infection. ••  [Id.].  What's 
aore,  it  is  the  reverse  aanipulatlon  precipitated  l^  the  partial- 
birth  procedure  that  likely  increases  the  risk  of  rupture  of  the 
uterus,  lacerations  of  the  cervix,  or  both.  "Such  nanlpulations 
also  aay  lead  to  extensions  of  the  aplslotony  and  deep  perineal 
tears.  Anesthesia  sufficient  to  induce  appreciable  uterine 
relaxation  may  cause  uterine  atony  and,  in  turn,  postpartum 
henaorrediage . "  [Id.]  While  Williaws  suggests  a  noraal  breech 
delivery  aay  be  preferable  in  sooe  oontextB  to  a  cesarean  delivery, 
a  manipulated,  reverse  partial-birth  procedure  under  the  logic  of 
Eiiliflaa's  discussion  of  manipulation  is  not. 

An  abortion  advocacy  orgeuiization  asserts  that  late  tera 
abortions  are  pursued  by  woaen  with  heart  disease,  kidney  failure, 
or  rapidly  advancing  cancer.  [Fact  sheet  prepared  by  Mary 
Caspbell,  M.D.  of  the  National  Abortion  Pederation,  and  cited  in 
the  CRS  Report,  supra,  at  6].  But,  in  truth,  these  conditions 
along  with  others  such  as  "sickle  cell  trait,  uterine  prolapse, 
depression  and  diabetes  .  .  .  [are  all)  .  .  .conditions  [] 
frequently  associated  with  the  birth  of  a  totally  noraal  child." 
[House  Hearing  Transcript,  Dr.  Paaela  Saith,  supra,  at  39).  In 
this  regard,  the  partial-birth  procedure  is  not  designed  to  aeet 
any  specialised  health  risk  of  the  aother.  induction  aethods  of 
abortion  and  preaature  delivery  of  the  child  by  Cesarean  section 
would  also  alleviate  these  conditions.  The  violent  procedure 
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outlawed  by  thla  Isgislation  !■  •specially  unsuited  to  dealing  with 
•marganoy  haalth  risks,  sinoa  it  is  dasoribed  by  ona  of  its 
practitioners,  Dr.  Haskall,  as  taking  ttafifi  days .  C>tojorlty  Report, 
supra  at  9 ] . 

According  to  the  Aserioan  Medical  Association,  ppjaycilooedia  of 
tcadioina.  Random  Houss,  (New  York,  1989)  at  68:  "[ajftar  tha  I6th 
week,  it  is  nonutlly  coneiderad  safer  to  perfom  an  abortion  by 
causing  the  uterus  to  contract  so  that  the  fetus  is  expelled,  as  in 
natural  labor.  Contraotions  are  induced  by  introducing  saline 
solution  or,  «ore  ooamonly,  a  proytacflandin  honaone  into  the 
uterus."  [Cf.,  CRfl  Report,  supra, indicating  a  decline  in 
preference  for  instillation  nethode  in  favor  of  dilation  and 
evacuation  (D  &  B)  in  tha  second  trimester  (weeks  13  to  24) , 
apparently  to  avoid  such  side  effects  as  diarrhea  and  vomiting,  and 
the  fact  that  sometimes  the  induced  labor  solves  the  mother's 
olaiaed  health  problem  by  ending  the  pregnancy  with  a  "living 
abortus"  (i.e.,  a  child)  which,  in  the  words  of  the  CRfl  Report,  can 
be  "problematic."] 

Again,  none  of  this  is  intended  to  disparage  women  who  face 
health  problems  in  the  context  of  a  pregnancy;  rather,  it  is  merely 
to  indicate  that  following  passage  of  the  legislation  any  believed 
health  risks  can  be  addressed  —  according  to  the  available  medical 
testimony  and  information  ~  by  either  alternative  abortion 
procedures,  or  often,  by  delivery  via  cesarean  section.  Therefore, 
as  a  matter  of  law,  the  Congress  is  under  no  constitutional 
obligation  to  leave  the  partial-birth  abortion  siethod  in  plaoe  or 
to  oarve  an  explicit  health  eacoeption  In  the  available  affirmative 
d'efense.  Certainly,  the  partial-birth  abortion  method  need  not  be 
made  available  for  the  80%  of  mothers  who  choose  to  have  their 
partially-born  child's  brains  brutally  extracted  for  "purely 
elective"  reasons.  [Majority  Report,  House  Hearings,  supra,  at  8, 
citing  Dr.  Haskell,  one  of  the  primary  providers  of  partial-birth 
abortions]. 

In  the  Bouse,  there  was  testimony  indicating  that  mothers  of 
eeverely  deformed  children  have  on  occasion  used  the  partial-birth 
abortion  method,  rather  than  delivery  or  an  alternative  abortion 
method.  These  are  truly  tragic  cases.  Tlieir  re-telling  touch 
every  heart,  as  they  should.  But  it  is  the  judgment  of  the  House, 
and  I  believe  it  should  be  that  of  the  Senate  as  well,  that  a 
severely  deformed,  partially-born  child  should  not  have  bis  head 
punctured  and  brains  siactioned  out  of  his  or  her  living  body.  The 
Court  has  never  held  that  the  severity  of  a  child's  deformity 
euthoriiee  the  taking  of  the  child's  life.  We  would  never  tolerate 
such  a  practice  at  tha  moment  of  birth.  We  must  never  tolerate 
such  a  practice  at  the  moaent  of  partial-birth.  Because  a 
partially-born  child's  deformity  has  nothing  to  do  with  preserving 
the  life  or  health  of  the  mother,  no  constitutional  analysis 
impedes  Congress'  uniform  proscription  of  a  practice  already 
outlawed  in  several  states. 

a .  Pre-Viability 

Under  QSMB^  at  the  pre-viability  stage,  abortion  regulations 
are  permissible  so  long  as  they  do  not  constitute  an  undue  burden. 
[112  s.ct.  at  2819].  According  to  the  Center  for  Disease  Control, 
"the  most  frequently  used  method  for  pregnancy  termination  in  the 
first  trimester  is  the  suction  dilation  and  curettage  (D  &  c) 
technique."  (CRfi  Report,  supra,  at  4,  specifying  this  technique  as 
that  used  in  97 1  of  first  trimester  abortions].  From  13  to  24 
weeks,  the  most  common  for*  of  abortion  is  dilation  and  evacuation 
(D  &  E),  although  several  types  of  instillation  methods  are  also 
available.  fid.]  None  of  these  procedures  are  affected  by  this 
legislation.  It  is  therefore  untenable,  if  not  illogical,  to  argue 
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that  th«  laglslation  constitutes  "«  substantial  obstaol*  in  the 
path  of  a  vowui  sesXing  an  abortion  befora  the  fetus  attains 
viability."   (119  S.Ct.  at  2820]. 

It  sight  be  argued  that  partial-birth  abortion  is  often  used 
^n  a  middle  cose  [the  near-viability  stage  at  or  about  20  weeks] , 
and  that  removing  the  partial-birth  nethodology  aalces  abortions 
Bore  difficult  or  acra  expensive  to  procure.  The  argument  is 
without  weight,  as  near-viability  is  Btill  pre-viability  where  the 
undue  burden  standard  governs.  As  the  Cas^y  plurality  explained: 
'*[t]he  faot  that  a  law  %ihioh  serves  a  valid  purpose,  one  not 
designed  to  strike  at  the  right  itself,  has  the  inoldental  effect 
of  making  it  aore  difficult  or  expensive  to  procure  an  abortion 
oannot  be  enough  to  invalidate  it.  Only  where  state  regulation 
iaqposes  an  undue  burden  on  a  women's  ability  to  nake  this  decision 
does  the  power  of  the  State  reach  into  the  heart  of  the  liberty 
protected  by  the  Due  Process  Clause. «  [112  S.  Ct.  at  28191. 
Congress'  purpose  to  proscribe  a  gross  and  Inhuxana  practice  is 
patent  and  specifically  aimed.  The  abortionists  concede  that 
alternative  sethods  of  abortion  are  available  and  unaffected. 
[Statement  of  Professor  David  M.  Emolln,  Suboonaittee  on  the 
Constitution,  U.S.  House  of  Representatives,  June  15,  1995,  citing 
the  paper  of  Dr.  Haskell,  at  4].  There  is  no  undue  burden  pre- 
viability;  no  substantial  obstacle. 

3.  mational  Basis 

Because  the  legislation  here  does  not  offend  the  Casev 
standard  with  regard  to  either  pre-  or  post-viability  abortions, 
the  government  may  regulate  "in  ways  rationally  related  to  a 
legitimate  state  interest."  112  S.Ct.  at  2818,  citing  Webster  v. 
Reproductive  Health  flervtg««.  492  U.S.  at  518  (opinion  of 
Rehnquist,  C.J. ,  concurring  in  the  judgment  in  part  and  dissenting 
in  part} .  Ibis  lenient  standard  of  review  is  easily  satisfied  by 
the  government's  interest  in  promoting  childbirth  over  abortion, 
112  S.Ct.  at  2820  (state  may  seek  to  peirsxiade  the  woman  to  choose 
childbirth  over  abortion) .  obviously,  too,  allowing  doctors  —  who 
are  understood  as  healers,  rather  than  destroyers  of  life  —  to 
kill  a  partially-born  child  in  a  brutal  manner  may  seriously 
undermine  confidence  in  the  viedical  profession.  Thus,  a  partial- 
birth  abortion  ban  can  be  justified  as  maintaining  aedicil 
standards.  Ss£,  410  U.S.  at  154.  The  Ho\ise  found  the  purpose  of 
simply  protecting  human  life  to  be  sufficient  (•'rt]he  difference 
between  partial-birth  abortion  and  infanticide  is  a  mere  three 
inches.**  [Majority  Report,  supra.,  at  11].  2be  govemaent'e 
rational  interest  in  the  "prevention  of  cruel  and  inb;iAcine 
treatment"  is  equally  furthered.  [Id.,  at  12]. 

Z.  The  XTflrmatlve  Defense 

The  Justice  Department  argues  that:  "(b]y  exposing  physicians 
to  the  risk  of  criminal  sanction  regardless  of  the  circruastances 
under  which  they  perform  the  outlawed  procedure,  the  statute 
undoubtedly  would  have  a  chilling  effect  on  physicians'  willingness 
to  perform  [abortions]."  [Latter  from  Andrew  Fois,  Assistant 
Attorney  General  to  Senator  Dole,  November  7,  1995  at  2].  The 
argument  assumes  wrongly  that  the  killing  of  a  partially-born  child 
falls  within  the  abortion  right,  as  earlier  explained,  it  does 
not;  it  is  a  form  of  homicide  under  some  state  law,  and  it  should 
be  under  federal  law  as  well. 

But  even  accepting  the  Department's  sweeping  abortion  right 
assumption,  it  is  note%rorthy  that  the  Department  does  not  make  its 
"chillina"  argument  in  freestanding  constitutional  terms.  That  is 
because  it  is  not  a  separata  constitutional  argument,  but  only  a 
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rapetitlvtt  variation  of  its  claia  that  mvry  abortion  prooadture, 
•van  ona  which  ia  mora  alignad  with  partial-birth  homioida  than 
abortion. must  ba  availabla  to  a  vonan  and  h«r  dootor.  For  all  of 
tha  reasons  disoussad  abova  rajaotiaa  this  spacious  clais,  it  faras 
no  batter  hare  drassad  in  tha  lan^uaya  of  first  aaendaant  freo 
apeeoh  jurisprudence.  The  daoision  of  Katcahum  v.  Ward.  422  P. 
8upp.  934,  affirmed  SS«  P. 2d  557  (2d  Cir.  1977)  (upholding  the 
oonviotion  of  an  abortionist  for  negligent  criminal  homicide) 
settled  this  long  ago.  When  Dr.  Ketohom  argued  that  the  abortion 
practice  %faa  preBuaptivaly  privileged  and  that  the  state's  criminal 
law  could  not  apply  to  him,  tha  co\irt  responded  that; 

"the  petitioner's  argument  that  this  court  should  apply  a 
stricter  standard  of  review  in  this  allegedly  privileged  area 
cannot  be  accepted,  for  that  standard  is  restricted  for 
statutes  which  involve  first  amendment  freedoms  euid  is 
inappropriate  here."  [422  F.  Sv^.   at  939]. 

Casey  as  well  does  not  allow  anyone  to  conjure  up  a  presumptive 
privilege  to  abort  by  any  means,  including  means  which  though 
called  "abortion"  cross  thie  line  of  Court-approval. 

A  pregnant  woman  has  no  oonstitutional  right  to  a  particular 
abortion  prooadura  absent  -a  showing  that  a  particular  procedure, 
and  no  other,  is  necessary  to  aave  her  life  or  preserve  her  health. 
With  regard,  to  the  procedure  outlawed  by  this  legislation,  this 
showing  cannot  be  made  in  terms  of  health,  and  it  is  pure 
speculation  and  highly  unlikely  in  tens  of  life.  A  doctor's 
oonstitutional  interests  in  this  context  are  derivative  of  the 
mother's.  As  £ASflX  recited:  "[w]hatever  constitutional  status  the 
doctor-patient  relation  may  have  as  a  general  matter,  in  the 
present  context  it  is  derivative  of  the  woman's  position."  112 
S.Ct.  at  2823.  Since  a  pregnant  woman  is  highly  unlikely  to  havii 
any  oonstitutional  claim  to  thia  particular  abortion  procedure  to 
save  her  life,  the  doctor's  constitutional  claim  is  also  non- 
existent. By  the  terms  of  the  statute,  both  the  woman  and  her 
doctor  may  use  the  partial-birth  abortion  method  only  where  the 
doctor  proves  that  he  reasonably  believed  it  is  necessary  to  save 
the  life  of  the  mother  and  no  other  procedure  is  available  for  that 
purpose.  The  statute  is  thus  carefully  crafted  to  track  the 
genuine  constitutional  interests  of  the  doctor  and  hie  or  her 
patient. 

niere  is  nothing  at  all  unusxial  in  having  even  someone's 
personal  claim  of  right  evaluated  by  means  of  affirmative  defense. 
For  example,  throughout  the  criminal  law,  it  is  common  practice  to 
place  upon  criminal  defendants  the  burden  of  proving  affirmative 
defenses.  The  best  exasgple  is  the  affirmative  defense  of  insanity, 
18  U.S.C.  section  17.  ttiis  section  requires  that  the  defendant 
prove  this  defense  by  the  higher  clear  and  convincing  standard,  and 
not  mere  preponderance,  as  under  the  proposed  legislation.  The 
Supreme  Court  has  even  approved  of  states  requiring  defendants 
prove  insanity  "beyond  a  reasonable  doubt."  Leland  v.  Oregon.  343 
U.S.  790  (1952)  .  As  a  matter  of  constitutional  fairness,  the  Court 
has  held  that  the  prosecution  must  prove  beyond  a  reasonable  doubt 
only  those  elements  included  in  the  definition  of  the  offense  of 
which  the  defendant  is  charged,  f Patterson  v.  Hew  York.  432  U.B. 
197  (1977)  (affirmative  defsnae  of  emotional  disturbance  to  reduce 
criminal  charge  from  second-degree  murder  to  manslaughter  properly 
placed  on  the  defendant;  the  constitution  does  not  require  that  the 
prosecution  "disprove  beyond  a  reasonable  doubt  every  fact 
constituting  any  and  all  affirmative  defenses  related  to  the 
culpability  of. an  accused."  Id.  at  210.] 
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The  oonnon  law  has  traditionally  placed  the  burden  of  proof  on 
the  defendant  to  show  that  he  killed  in  self-defense.  While  aany 
states  have  changed  this  to  the  burden  of  going  forward,  several 
states  have  kept  the  burden  of  proof  on  the  defendant.  In  Martin 
V.  ohipf  480  D.e.  228  (1987),  the  U.S.  Supreme  Court  upheld  this 
approach  aa  constitutionally  sound. 

The  Vindication  of  a  personal  constitutional  right  often 
depends  upon  the  defendant  raising  the  issue.  For  exas^le,  in 
order  to  effectuate  the  Fourth  Aaendaent's  guarantee  of  freedom 
fron  unreasonable  searches  and  eeisures,  the  Court  allows 
defendants  in  federal  proseoutionG  to  file  a  notion  to  suppress. 
fWacks  V.  nnited  States.  233  U.S.  383 ]<  There  is  no  reason  to 
apply  different  constitutional  principlss  in  the  abortion  context. 
Neither  the  Supreme  Court  nor  any  federal  court  has  ever  held  that 
the  abortion  context  is  so  privileged  that  norval  standards  of 
constitutional  due  process  and  fairness  are  insufficient.  Indeed, 
the  Supreae  Court  as  early  as  Roe  held  the  exact  opposite, 
recognizing  that  if  an  individual  abortion  practitioner  abused  the 
privilege  of  exercising  proper  medical  judgment,  "the  usUfil 
remedies,  judicial  and  intra-profcssional,  are  available."  [410 
U.S.  at  !££].  The  lower  federal  ooxurts  have  similarly  applied  the 
usual  negligent  homicide  lavs  and  defenses  to  the  aboirtion  context. 
rKetehua  V.  ward.  422  F.Supp.  934  (W.D.  N.Y.  197$),  affirmed  556  F. 
2d  557  (2d  Cir  1977) . 

niere  are  special  reasons  to  have  doctors  bear  the  slight 
preponderance  burden  of  proof  here.  First,  as  suggested  by  the 
common  law  recited  above,  there  is  but  a  head's  lengl^  between  the 
partial-birth  abortion  and  criminal  Infanticide.  There  is 
obviously  no  defense  to  infanticide  and  it  is  extraordinarily 
generoxis  for  the  government  to  make  a  possible  defense  available 
here  where  there  is  a  very  slim  chance  of  justification.  Second, 
the  defense  is  premised  upon  the  reasonable  belief  of  the  doctor, 
and  obviously,  only  he  knows  what  he  "believed,"  and  he  is  in  the 
best  position  to  present  evidence  pertaining  to  the  mother's 
medical  condition.  Third,  it  has  long  been  established  that  it  is 
constitutional,  even  pre-CaaeVf  to  place  the  burden  of  going 
forward  on  the  person  seeking  to  justify  an  abortion  as  a  medical 
necessity.  fiinoDouloe  v.  vtrainia.  462  U.S.  506  (1983).  In 
flimopouloa ,  a  Virginia  statute  made  it  a  crime  to  administer  an 
abortion  outside  a  hospital,  subject  to  medical  necessity  and 
various  other  defenses.  The  prosecution  was  not  obliged  to  prove 
lack  of  medical  necessity  until  the  issue  was  raised  as  a  defense 
by  the  defendant.  The  Court  explicitly  found  that  placing  the 
burden  on  the  defendant  of  going  forwiurd  with  evidence  on  an 
affirmative  defense  is  normally  permissible.  462  U.S.  at  510.  The 
Court  expressly  distinguished  United  States  v.  Vuitch.  402  V.S.  62 
(1971) ,  where  the  burden  was  placed  on  the  prosecution  as  merely  a 
matter  of  the  interpretation  of  the  particular  statute  there 
involved. 

ZZ.  Vagueness 

The  dissenting  views  in  the  House  Judiciary  Committee  assailed 
the  legislation  for  its  "extreme  vagueness,"  claiming  that  the 
legislation  does  not  give  fair  warning  of  the  prohibited  acts,  and 
therefore,  the  legislation  is  unconstitutional.  Like  all  of  the 
other  arguments  discussed  above,  the  hallmark  of  this  claim  is 
over-statement.   It  is  an  argument  of  last  resort. 

As  a  matter  of  law,  a  facial  ohallenge  for  vagueness  oan  only 
be  sustained  if  the  law  is  substantially  overbroad  or  impermissibly 
vaoue  in  all  of  its  applications,  village  of  Hoffman  Estates  v. 
Plipslde.  Hoffnan  Eetatea.  Tnc.  455  U.S.  489  at  493  (1982).   As 
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dis<m«s«d  above,  the  legisletlon  does  not  reach  any«  let  alone,  a 
substantial  aaount  of  oonstitutionally  protected  conduct.  There  is 
no  constitutional  rl^t  to  Icill  a  partially-born  child  and  the 
traaan's  right  to  an  abortion  under  OULKi.  is  either  not  iisplicated 
by  the  targeted  nature  of  the  legislation's  prohibition  or 
satisfied  in  the  extreae  hypothetical  case  by  the  affimative 
defense  for  the  life  of  the  vother  and  tha  unaffected  abortion  and 
birth  alternatives  that  can  addresa  a  mother's  health  interests. 

Beymid  overbreadth,  a  vagueness  challenge  nay  go  to  the  person 
vithin  the  statute,  to  the  conduct  made  unlawful,  or  to  the 
sanction  to  be  iaposed.  The  test  for  vagueness  is  in  teras  of  the 

{erapeotive  of  "men  of  coaaoh  intelligence,"  but  it  is  also 
nflnenoed  by  whether  it  would  be  clear  to  any  of  a  wore  narrow 
class  of  persons  to  whoa  the  statute  is  directed.  fFlioside.  supra 
•t  49Bteravned  v.  Citv  of  Rockford.  408  U.S.  104  (1972)].  The 
standards,  however,  are  not  to  be  aechanlcally  applied,  since  the 
Constitution,  given  the  iiQirsoision  of  language,  do  not  expect 
aatheaatioal  certainty.  Sraynad.  supra  at  110.  So  too,  the  Court 
has  recognized  that  a  scienter  requireaent  nay  nitigate  any 
residual  vagueness  vithin  a  lav's  terainology.  colautti  v. 
rrnnKlJB/  439  u.s.  379,  395  (1979). 

J^lying  the  above  standards  to  the  legislation  before  the 
ooaaittee,  it  is  obvious  that  a  person  covered  is  anyone  in  or 
effecting  interstate  or  foreign  connerce  who  knov^naly  perforas  a 
partial-birth  abortion.  [ea{^iasis  of  scienter  elenent  added] . 
While  the  tera  partial-birth  abortion  has  been  assailed  as  a  non- 
aedioal  term,  that  is  not  the  legal  standard  for  vagueness.  The 
standard  is  whether  the  terainology  used  gives  "fair  warning"  of 
the  conduct  aade  unlawful  to  that  "narrow  class"  of  individuals  to 
whoa  the  statute  is  prinarlly  directed  [doctors] .  Here,  the  tera 
partial-birth  abortion  is  fully  defined  as  "an  abortion  in  which 
the  person  perforaing  the  abortion  partially  vaginally  delivers  a 
living  fetus  before  Killing  tha  fetqe  and  conpleting  the  dslivery.^ 
This  terminology  and  aooon^anying  definition  is  sufficient  to 
convey  that  any  of  the  varying  aedical  descriptions  —  dilation  and 
extraction  or  intact  dilation  and  evacuation  are  covered.  As  Or. 
Pamela  Saith  testified  in  the  House,  the  prohibited  practice  is 
well-differentiated  froa  the  dilation  and  evacuation  method  used 
earlier  in  a  pregnancy.  Indeed,  Dr.  smith  noted  that  the  fact 
sheets  provided  by  one  abortionist  distinguishes  the  partial-birth 
abortion  froa  other  nethodologies,  [Hearing  Transcript,  Or.  Paaela 
Saith  at  39].  In  Dr.  Smith's  words,  "the  tera  you  have  chosen, 
pafrtial-birth  abortion,  is  straightforward.  Your  definition  is 
straight  forward,  and  in  ay  opinion,  covers  this  procedure  and  no 
other."  [Id.] 

Other  terminology,  suoh  as  "living  fetus,"  is  ascertainable 
from  ooBBon  usage  and  the  generally  applicable  "born  alive" 
standards  that  apply  throughout  vital  statistics  statutes  and  the 
law  of  infanticide.  The  fact  that  a  doctor  must  demonstrate  a 
"reasonable  belief"  of  the  life  threatening  nature  of  a  given 
health  condition  is  nothing  more  than  the  kind  of  judgment 
physioiana  are  called  iqpon  to  aake  routinely  in  their  practice. 
Pnited  states  v.  Vulteh.  402  U.S.  62  at  71  (1971)  (sustaining  an 
abortion  restriction  as  not  unconstitutionally  vague) .  As  to 
applicable  penalty,  both  the  criminal  penalty  of  not  more  than  two 
years  in^risonment  and  the  civil  penalty  of  actual  and  statutory 
damages  are  contained  on  the  face  of  the  statute. 

There  is  no  unconstitutional  vagueness;  if  anything,  there  is 
only  extraordinary  leniency  for  a  heinous  crime. 
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Sttavary 

By  way  of  sunnaaryt 

*  the  killing  of  a  partially-born  child  is  homicide,  not 
abortion; 

-  today,  th«  killing  of  a  partially-born  child  is  treated 
as  hoiaicide  aooe  state  law; 

>  as  a  natter  of  aedical  science,  abortion  has  not  boon 
defined  to  include  the  killing  of  a  viable  unborn  child, 
let  alone  a  partially-born  child;  even  though  the  Court 
oonteoplated  in  dicta  extending  abortion  past  viability 
in  Cagey  that  extension  should  be  construed  narrowly  when 
it  runs  directly  counter  to  nedical  reality; 

-  the  availability  of  post-viability  abortions  pursuant 
to  pasey^a  dictua  should  also  be  construed  narrowly 
because  it  is  at  odds  with  the  substantial  ooismon  law 
allowing  recovery  under  wrongful  death  statutes  for 
prenatal  Injuries  that  result  in  stillbirth  where  the 
injury  causing  death  (or  at  least  the  death  itself) 
occurs  after  viability;  the  dictun  is  also  contrary  to 
the  aore  than  one- third  of  the  states  that  have  defined 
by  statute  the  killing  of  an  unborn  child  (outside  the 
context  of  abortion)  as  a  fora  of  honlcide,  with  nearly 
half  of  these  statutes  vaking  it  a  crime  to  take  the  life 
of  an  xinborn  child  at  tiny  stage  of  pregnancy. 

*  Were  Casev  assumed  to  apply,  caaey^s  post-viability  health 
exception  language  is  satisfied  when  the  legislation  at  issue 
is  a  targeted  ban  of  a  single,  radically  violent  abortion 
practice  and  alternative  procedures  meet  the  life  and  health 
interests  of  the  mother; 

*  Casey  requires  a  calibration  of  the  separate  life  interests 
of  the  mother  and  the  child  throughout  the  pregnancy;  the 
targeted  ban  here  is  directed  at  a  procedure  that  gives  zero 
weight  to  the  interests  of  the  child; 

*  the  doctor-patient  relationship  has  always  been  subject  to 
criminal  and  civil  laws  protecting  against  nedical  actions 
that  Bhov  a  grave  indifference  to  human  life; 

*  post-viability,  a  woman  hae  a  constitutional  right  to 
terminate  a  pregnancy  if  her  life  or  health  is  threatened  by 
continuation  of  the  pregnemcy;  she  does  not  have  a 
constitutional  right  to  have  an  abortion  absent  that  threat  to 
life  or  health; 

*  the  affirmative  defense  adequately  addresses  any  possible 
claim  that  this  procedure  is  needed  for  preservation  of  life; 
so  too,  any  threats  to  the  health  of  the  mother  caused  by  the 
pregnancy  can  be  addressetd  by  delivery  or  alternative  weems  of 
abortion ; 

*  the  issue  is  not  whether  one  abortion  procedure  is  or  is  not 
aarginally  safer  than  an  alternative;  the  issue  is  whether 
only  the  partial-birth  abortion  can  save  a  women's  life  or 
preserve  her  health  when  considered  along  with  the 
government's  interests  in  the  life  of  the  child  that  exist 
throughout  the  pregnancy; 
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*  even  if  the  issue  were  the  marginal  safety  of  relative 
abortion  prooedxires,  there  is  no  credible  shoving  that  the 
partial-birth  abortion  procedure  is  safer  than  alternative 

Procedures  or  courses  of  action  available  to  a  woman, 
ncluding  the  preaature  delivery  of  the  child; 

*  the  partial-birth  abortion  uethod  takes  three  days,  and 
therefore,  is  not  well-suited  to  dealing  with  life-threatening 
situations; 

*  since  the  preghant  woman  does  not  have  an  entitlement  to 
this  specific  abortion  procedure,  a  doctor  may  be  required  to 
justify  his  actions  in  this  context; 

*  the  statute  gives  "fair  warning"  of  the  prohibited  conduct 
under  the  constitutional  standards. 

Nothing  in  the  Constitution,  as  interpreted,  impedes  the  ban 
on  partial-birth  abortion  oontenplated  by  S.939.  In  ny  judgment, 
the  legislation  should  be  adopted  by  the  Senate  in  its  present  form 
without  delay. 
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The  Chairman.  Professor  Seidman. 

STATEMENT  OF  PROF.  LOUIS  MICHAEL  SEIDMAN 

Mr.  Seidman.  Thank  you,  Senator  Hatch.  Mr.  Chairman,  mem- 
bers of  the  committee,  I  am  grateful  indeed  to  have  the  opportunity 
to  express  my  views  on  the  constitutionaUty  of  H.R.  1833. 

To  start  by  being  nontechnical,  this  bill  is  a  mess.  In  my  judg- 
ment, it  is  riddled  with  unconstitutional  provisions.  In  fact,  there 
are  so  many  of  them,  I  am  a  little  worried  about  getting  through 
all  of  them  in  5  minutes.  I  am  going  to  detail  a  few  of  them  in  a 
moment,  but  before  I  do,  I  want  to  try  to  make  clear  why  I  think 
even  opponents  of  abortion  who  believe  that  Roe  v.  Wade  was  a 
tragic  mistake  ought  to  be  against  this  legislation. 

It  is  important  to  understand  that  this  bill  does  nothing  to  dis- 
courage abortion,  per  se.  It  does  nothing  to  protect  the  rights  of 
fetuses.  It  does  nothing  to  protect  potential  life.  It  does  nothing  to 
protect  actual  life.  All  that  the  bill  does  is  to  channel  women  from 
one  less  risky  abortion  procedure  to  another  more  risky  abortion 
procedure. 

This  alternative  procedure  that  they  are  channeled  toward  is 
every  bit  as  deadly  to  the  fetus.  Graphic  descriptions  of  it  are  every 
bit  as  disturbing.  The  only  distinction  between  what  is  permitted 
and  what  is  outlawed  is  that  what  is  outlawed  is  safer  for  the 
woman,  and  whatever  our  views  about  abortion,  I  think  we  should 
all  be  able  to  agree  that  it  is  simply  not  legitimate  for  the  Grovem- 
ment  to  try  to  discourage  women  from  having  abortions  by  delib- 
erately risking  their  health.  It  follows,  I  think,  that  this  bill 
achieves  no  legitimate  State  interest  and  that  even  under  the  most 
lenient  standard  of  review,  it  is  unconstitutional. 

In  addition  to  this  basic  defect,  there  are  numerous  other  con- 
stitutional problems  with  the  legislation.  They  can  be  grouped 
under  5  separate  categories.  First,  in  its  landmark  decision  in 
Planned  Parenthood  of  Southeastern  Pennsylvania  v.  Casey,  the  Su- 
preme Court  held  that  government  may  not  regulate  abortions 
prior  to  fetal  viability  if  the  regulation  unduly  burdens  the  wom- 
an's abortion  right. 

This  legislation  by  its  terms  applies  to  previability  abortions.  The 
Casey  Court  held  that  out  of  respect  for  potential  life,  the  Grovem- 
ment  can  try  to  persuade  women  not  to  have  an  abortion  and  that 
it  need  not  subsidize  abortions.  But  the  Court  also  held  that  the 
abortion  right  is  unduly  burdened  when  the  Government  prevents 
a  woman  from  making  the  ultimate  decision.  This  legislation  does 
just  that.  It  therefore  runs  afoul  of  Casey. 

Second,  Casey  also  holds  that  the  Government  can  ban  abortions 
altogether  after  the  fetus  is  viable.  It  made  clear,  however,  that 
even  for  postviability  abortions  the  Grovernment  must  make  an  ex- 
ception for  abortions  necessary  to  preserve  the  woman's  health. 
This  legislation  contains  no  exception  for  the  woman's  health,  and 
it  is  therefore  unconstitutional  even  as  applied  to  abortions  per- 
formed after  viability. 

Third,  this  legislation  unconstitutionally  chills  patients  and  phy- 
sicians in  the  exercise  of  their  constitutional  rights.  We  saw  this 
morning  a  panel  of  experts  debating  among  themselves  as  to  ex- 
actly what  procedure  was  covered  by  this  bill,  and  if  I  might  say 
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so,  it  seems  to  me  a  good  deal  of  the  disagreement  on  the  commit- 
tee is  that  some  people  imagine  one  procedure,  another  people 
imagine  another  procedure,  and  people  don't  meet  because  they  are 
talking  about  different  procedures. 

The  fact  is  that  this  bill  makes  doctors  guess,  at  the  pain  of 
criminal  punishment,  whether  the  procedure  that  they  are  engaged 
in  is  covered  or  not.  Although  the  statute  contains  an  exception  for 
cases  where  dilation  and  extraction  is  necessary  to  save  the  life  of 
the  mother,  it  subjects  the  physician  to  criminal  liability  in  cases 
where  he  cannot  establish  by  a  preponderance  of  the  evidence  that 
the  exception  is  applicable. 

There  will  be  many  cases,  at  least  potentially,  where  maternal 
life  is,  in  fact,  at  risk  but  where  no  doctor  will  be  willing  to  perform 
the  abortion  for  fear  that  he  cannot  establish  to  a  jury's  satisfaction 
that  that  is  true,  and  the  provision  will  therefore  have  the  effect, 
as  indeed  we  heard  this  morning,  of  preventing  some  women  from 
vindicating  their  constitutional  right  to  an  abortion  even  in  cases 
where  their  life  is  at  stake. 

Fourth,  prosecutions  brought  under  this  bill  would  face  very  sub- 
stantial constitutional  hurdles  posed  by  federalism  limits  contained 
in  article  I.  As  most  of  you  know,  just  a  few  months  ago  in  the 
Lopez  case,  the  Supreme  Court  invalidated  a  Federal  statute  pro- 
hibiting the  possession  of  guns  near  a  school  on  the  ground  that 
it  exceeded  Congress'  commerce  clause  powers.  The  Court  empha- 
sized that  possession  of  a  gun  was  in  no  sense  economic  activity, 
and  here,  as  in  Lopez,  the  regulated  activity  is  not  economic. 

True,  most,  though  by  no  means  all,  abortions  are  purchased, 
and  article  I  probably  does  reach  legislation  that  would  prohibit  the 
interstate  payment  of  money  for  certain  tjrpes  of  abortions.  But 
most  guns  are  also  purchased.  Just  as  Congress  can  regulate  the 
interstate  purchase  of  guns  but  not  their  intrastate  possession,  so 
it  would  seem  it  can  regulate  the  interstate  purchase  of  abortions 
but  not  the  intrastate  procedure  itself. 

Finally,  this  bill  creates  a  civil  cause  of  action  for  the  maternal 
but  not  the  paternal  grandparents  of  the  fetus.  That  constitutes 
gender  discrimination  under  the  Supreme  Court  precedent  and  it 
is  unconstitutional  unless  it  serves  an  important  governmental  ob- 
jective. It  is  impossible  to  imagine  any  governmental  objective 
served  by  this  provision,  much  less  an  important  one.  What  could 
people  be  thinking,  that  paternal  grandparents  care  less  about 
their  kids  than  maternal  grandparents? 

In  a  bill  filled  with  other  constitutional  defects,  perhaps  this 
problem  is  too  trivial  to  require  comment.  I  mention  it  only  because 
I  think  it  is  unfortunately  emblematic  of  the  unfortunate  haste 
with  which  this  measure  as  a  whole  was  drafted. 

In  summary,  although  Americans  remain  sharply  divided  about 
the  status  of  the  fetus,  about  the  rights  of  pregnant  women,  and 
the  constitutional  propriety  of  Roe  v.  Wade,  there  are  a  few  things 
we  all  should  be  able  to  agree  upon.  One  is  that  a  measure  that 
harms  women  without  protecting  fetuses  achieves  nothing  of  value. 

Another  is  that  neither  side  of  the  abortion  debate  gains  any- 
thing by  the  enactment  of  a  statute  with  obvious  constitutional  de- 
fects certain  to  be  invalidated  as  soon  as  it  is  tested.  A  third  is  that 
all  sides  have  a  duty  to  avoid  easy  and  misleading  sloganeering 
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about  abortion  and  to  think  hard  and  carefully  about  the  actual  im- 
pact of  the  legislation  that  they  propose. 

This  bill,  in  my  judgment,  Mr.  Chairman,  fails  each  of  these 
tests.  It  is  bad  legislation  and  therefore  I  urge  this  committee  to 
disapprove  it. 

Thank  you  very  much. 

[The  prepared  statement  of  Mr.  Seidman  follows:] 

Prepared  Statement  of  Louis  Michael  Seidman 

Mr.  Chairman  and  Members  of  the  Committee:  I  am  grateful  indeed  for  the 
opportunity  to  express  my  views  on  the  constitutionality  of  H.R.  1833.  I  should 
begin  by  making  clear  that  the  views  I  express  today  are  my  own  and  are  not  posi- 
tions endorsed  by  either  of  the  institutions  with  which  I  am  presently  affiliated. 

It  is  easy  to  understand  why  people  of  good  faith  on  all  sides  of  the  abortion  de- 
bate are  troubled  by  graphic  descriptions  of  abortions  performed  by  dilation  and  ex- 
traction and  why  the  authors  of  this  measure  would  want  to  place  limits  on  this 
abortion  technique.  I  am  nonetheless  convinced  that  supporters  of  H.R.  1833  are 
less  than  fully  informed  as  to  both  the  facts  and  the  law  and  that,  once  the  facts 
and  law  are  made  clear,  even  firm  opponents  of  abortion  should  agree  that  this 
measure  is  counterproductive. 

With  regard  to  the  facts,  supporters  of  this  measure  make  two  significant  mis- 
takes. First,  it  is  important  to  understand  that  this  bill  does  nothing  to  discourage 
abortion  per  se.  It  does  nothing  to  protect  the  rights  of  fetuses,  nothing  to  protect 
potential  Ufe,  and  nothing  to  protect  actual  life.  The  bill's  only  effect  is  to  cnannel 
women  from  a  less  risky  abortion  procediire  to  a  more  risky  procedure.  Hence,  there 
is  simply  no  legitimate  or  even  plausible  State  interest  that  supports  the  measure. 
Even  if  it  had  no  other  defects  (and,  as  I  will  make  clear  shortly,  it  has  many)  it 
would  be  unconstitutional  for  this  reason  alone. 

It  follows  that  even  people  who  believe  tiiat  the  Supreme  Court  made  a  tragic 
mistake  in  Roe  v.  Wade  should  oppose  this  legislation.  Subject  to  qualifications  that 
I  will  introduce  in  a  moment.  Congress  could,  if  it  wished  to  do  so,  ban  all 
postviability  abortions.  Perhaps,  too,  someday  the  Supreme  Court  will  change  its 
mind  and  permit  more  extensive  regulation  ot  even  previability  abortions.  But  even 
if  one  believed  that  these  objectives  were  desirable,  tJiis  bill  does  nottiing  to  advance 
them.  So  long  as  other  abortion  techniques  remain  legal,  the  bill's  only  effect  is  to 
require  a  woman,  who  wiU  legally  abort  their  fetus  in  any  event,  to  undergo  a  proce- 
dure that  poses  wholly  unnecessary  risks  to  their  health.  This  alternative  procedure 
is  every  bit  as  deadly  to  the  fetus.  Graphic  descriptions  of  it  are  every  bit  as  disturb- 
ing. The  only  real  distinction  between  what  is  permitted  and  what  is  outlawed  is 
that  what  is  outlawed  is  safer  for  the  woman.  And  whatever  one's  views  about  abor- 
tion, we  should  all  be  able  to  agree  that  it  is  simply  not  legitimate  for  the  govern- 
ment to  try  to  discourage  women  fi-om  having  abortions  by  deliberately  risking  their 
health. 

Supporters  of  H.R.  1833  also  make  a  second  factual  mistake.  They  suppose  that 
this  bill  will  apply  primarily  to  late  pregnancy  abortions.  I  want  to  make  clear  that 
my  area  of  expertise  is  constitutional  law  and  not  obstetrics.  However,  it  is  my  un- 
derstanding fi*om  discussions  with  obstetricians  that  late  pregnancy  abortions  vir- 
tually never  result  in  the  delivery,  or  partial  delivery,  of  a  live  fetus.  This  is  so  be- 
cause it  is  standard  procedure  for  the  obstetrician  to  inject  the  fetus  with  fatal  doses 
of  potassium  chloride  or  digitalis  before  beginning  the  procedure. 

It  does  not  foUow  that  the  bill  will  have  no  impact,  however.  Contrary  to  the  ap- 
parent intent  of  its  authors,  the  bill's  primary  effect  will  be  one  much  more  common, 
previability  abortions.  Obstetricians  performing  this  procedure  occasionally  inad- 
vertently remove  a  fetus  which,  although  not  viable  and  certain  to  die,  is  nonethe- 
less technically  alive  at  the  moment  of  removal.  If  this  bill  becomes  law,  doctors  who 
perform  these  procedures  will  do  so  at  the  risk  of  criminal  prosecution  if  the  fetus 
IS  not  dead  at  the  moment  of  removal — an  outcome  that  is  plainly  unfair.  It  is  pre- 
dictable that  doctors  will  be  unwilling  to  take  this  risk  and,  therefore,  will  resort 
to  alternative  abortion  techniques  that  risk  maternal  health. 

H.R.  1835  also  reflects  serious  misunderstandings  of  the  law.  Indeed,  it  is  remark- 
able that  a  single  piece  of  legislation,  only  a  page  and  a  half  in  length,  could  contain 
so  many  blatant  and  serious  constitutional  violations.  I  rarely  predict  the  behavior 
of  the  Supreme  Court,  but  in  this  case  there  can  be  little  doubt  that  the  measure 
will  quickly  be  invalidated  if  it  ever  becomes  law. 

The  bill's  constitutional  defects  can  be  grouped  under  five  major  categories: 
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1.  Maternal  Health.  The  bill  as  currently  written  contains  no  exception  for  abor- 
tions necessary  to  preserve  maternal  health.  In  Roe  v.  Wade,  410  U.S.  113  (1973), 
the  Supreme  Covul  clearly  held  that  the  government  may  not  limit  even 
postviability  abortions  when  the  abortion  is  necessary  to  preserve  the  pregnant 
woman's  health. 

For  the  stage  subsequent  to  viability,  the  State  in  promoting  its  interest 
in  the  potentiaUty  of  human  life  may,  if  it  chooses,  regulate,  and  even  pro- 
scribe, abortion  except  where  it  is  necessary  in  appropriate  medical  judg- 
ment, for  the  preservation  of  the  life  or  health  of  the  mother. 

410  U.S.,  at  164-65  (emphasis  added). 

More  recently,  in  its  landmark  decision  in  Planned  Parenthood  of  Southeastern 
Pennsylvania  v.  Casey,  505  U.S.  833  (1992),  the  Court  explicitly  reaffirmed  this  as- 
pect of  Roe.  The  controlling  opinion,  authored  by  Justices  O'Connor,  Kennedy,  and 
Souter,  provides: 

It  must  be  stated  at  the  outset  and  with  clarity  that  Roe's  essential  hold- 
ing, the  holding  we  reaffirm,  *  *  *  [confirms]  the  State's  power  to  restrict 
abortions  after  fetal  viability,  if  the  law  contains  exceptions  for  pregnancies 
which  endanger  a  woman's  life  or  health. 
505  U.S.,  at (emphasis  added). 

H.R.  1833  contains  no  such  exception.  Section  (e)  of  the  bill  provides  an  affirma- 
tive defense  to  a  prosecution  if  the  doctor  bears  the  burden  of  proving  that  she  rea- 
sonably believed  the  abortion  was  necessary  to  save  the  woman's  Ufe,  but  provides 
for  no  defense  whatsoever  in  cases  where  it  is  necessary  to  save  her  health.  The 
bill  is  therefore  plainly  unconstitutional  even  if  it  were  applied  solely  to  postviability 
abortions. 

2.  Undue  Burden.  Subject  to  the  requirement  of  an  exception  for  maternal  life  and 
health,  the  government  may,  if  it  wishes,  altogether  outlaw  postviability  abortions. 
However,  H.R.  1833  is  not  Umited  to  abortions  performed  after  the  fetus  is  viable. 
The  controlling  opinion  in  Casey  reaffirms  the  "right  of  the  woman  to  choose  to  have 
an  abortion  before  viability  and  to  obtain  it  without  undue  interference  from  the 
State."  505  U.S.,  at . 

As  applied  to  previabUity  abortions,  the  restrictions  contained  in  the  bill  plainly 
constitute  "undue  interference."  This  is  true  for  two  reasons.  First,  although  the 
Casey  Court  approved  some  regulation  of  the  abortion  decision,  it  did  so  only  in 
order  to  protect  the  State's  interest  in  potential  human  life  and  in  maternal  health. 

The  woman's  right  to  terminate  her  pregnancy  before  viability  is  the  most 
central  principle  of  Roe  v.  Wade.  It  is  a  rule  of  law  and  a  component  of  lib- 
erty we  cannot  renounce. 

On  the  other  side  of  the  equation  is  the  interest  of  the  State  in  the  pro- 
tection of  potential  life.  The  Roe  Court  recognized  the  State's  "important 
and  legitimate  interest  in  protecting  the  potentiality  of  hiunan  Ufe.    ♦  ♦  * 

As  with  any  medical  procedure,  the  State  may  enact  regulations  to  fur- 
ther the  health  and  safety  of  a  woman  seeking  an  abortion.  Unnecessary 
health  regulations  that  have  the  purpose  or  effect  of  presenting  a  substantial 
obstacle  to  a  woman  seeking  an  abortion  impose  an  undue  burden  on  the 
right. 
505  U.S.,  at (emphasis  added). 

The  regulations  approved  in  Casey  were  all  plainly  designed  to  vindicate  these 
State  interests  in  potential  human  life  or  maternal  health.  In  contrast,  H.R.  1833 
does  not  purport  to  achieve  either  of  these  objectives.  For  reasons  that  I  have  al- 
ready discussed,  this  bill  does  nothing  to  further  the  protection  of  potential  human 
life.  It  does  not  prohibit  abortion  or  attempt  to  persuade  the  woman  not  to  undergo 
the  procedixre.  Instead,  it  simply  forces  women  to  choose  a  more  risky  abortion  pro- 
cedure over  a  less  risky  one.  Far  from  being  a  reasonable  measure  designed  to  pro- 
tect the  woman's  healtn,  the  bill  deliberately  endangers  health. 

The  measure  constitutes  an  "undue  burden"  for  a  second  reason  as  well.  The  con- 
trolling opinion  in  Casey  goes  to  some  lengths  to  refine  and  clarify  the  concept  of 
"undue  burden." 

A  statute  [that  imposes  an  undue  burden]  is  invalid  because  the  means 
chosen  by  the  State  to  further  the  interest  in  potential  Ufe  must  be  cal- 
culated to  inform  the  woman's  free  choice,  not  to  ninder  it.  *  *  * 

Some  guiding  principles  should  emerge.  What  is  at  stake  is  the  woman's 
right  to  make  the  ultimate  decision,  not  a  right  to  be  insvilated  from  all  oth- 
ers in  doing  so.  Regulations  which  do  no  more  than  create  a  structural 
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mechanism  by  which  the  State,  or  the  parent  or  guardian  of  a  minor,  may 
express  profound  respect  for  the  life  of  the  unborn  are  permitted,  if  they 
are  not  a  substantial  obstacle  to  the  woman's  exercise  of  the  right  to  choose. 
Unless  it  has  the  effect  on  her  right  of  choice,  a  State  measure  designed 
to  persuade  her  to  choose  childbirtti  over  abortion  will  be  upheld  if  reason- 
ably related  to  that  goal. 
505  U.S.,  at 

Plainly,  this  measure  does  not  fit  within  this  narrow  State  authority  to  regulate 
previability  abortions.  Unlike  the  parental  notification  and  informed  consent  provi- 
sions upheld  in  Casey,  this  statute  is  not  "calculated  to  inform  the  woman's  fi-ee 
choice."  It  is  not  a  measxire  that  permits  the  State  to  "persuade  her  to  choose  child- 
birth over  abortion."  Nor  is  it  a  mere  refusal  to  subsidize  or  encoxirage  abortions, 
such  as  the  Court  upheld  in  the  abortion  finding  cases.  See  Maker  v.  Roe,  432  U.S. 
464  (1977);  Harris  v.  McRae,  448  U.S.  297  (1980).  It  is,  instead,  a  direct,  criminal 
restriction  on  the  abortion  technique  best  designed  to  preserve  her  health.  This  is 
precisely  the  sort  of  "undue  burden"  that  the  Casey  Court  condemned. 

3.  Chilling  effect.  In  Colautti  v.  Franklin,  439  U.S.  379  (1979),  the  Supreme  Court 
invaUdated  a  statute  that  imposed  criminal  penalties  on  doctors  who  f^ed  to  exer- 
cise care  to  preserve  the  health  and  life  of  the  fetus  in  circumstances  where  there 
was  sufficient  reason  to  beUeve  that  the  fetus  might  be  viable.  The  Court  held  that 
this  provision  was  unconstitutionally  vague  because 

the  statute  does  not  afford  broad  discretion  to  the  physician.  Instead,  it  con- 
ditions potential  criminal  liability  on  confusing  and  ambiguous  criteria.  It 
therefore  presents  serious  problems  of  notice,  discriminatory  application, 
and  chilling  effect  on  the  exercise  of  constitutional  rights. 
439  U.S.,  at  394.  This  problem  was  compounded,  in  the  Covirt's  judgment,  by  the 
fact  that,  in  some  circumstances,  the  statute  subjected  physicians  to  criminal  Uabil- 
ity  without  fault.  See  439  U.S.,  at  394-95. 

H.R.  1833  runs  afoul  of  Colautti  in  three  separate  respects.  First,  although  the 
statute  contains  an  exception  for  cases  where  so-called  "partial-birth  abortions"  are 
necessary  to  save  the  life  of  the  mother,  the  government  need  not  prove  the  inappli- 
cability of  the  exception  beyond  a  reasonable  doubt.  Instead,  the  physician  is  subject 
to  criminal  liability  in  cases  where  she  cannot  establish  by  a  preponderance  of  the 
evidence  that  the  procedure  is  necessary  to  preserve  maternal  life.  There  will  be 
many  cases  where  maternal  life  is  in  fact  at  risk,  but  where  no  doctor  will  be  willing 
to  perform  the  abortion  for  fear  that  he  cannot  estabUsh  to  a  jxrry's  satisfaction  that 
this  is  true.  This  provision  will  therefore  have  the  effect  of  preventing  women  from 
vindicating  their  constitutional  right  to  an  abortion  even  in  cases  where  their  lives 
are  at  stake.  It  is,  of  course,  true  that  Congress  may  in  some  circumstances  require 
defendants  to  establish  affirmative  defenses  to  ordinary  criminal  statutes.  See,  e.g., 
Patterson  v.  New  York,  432  U.S.  197  (1977).  However,  this  principle  does  not  apply 
to  cases  where  the  underlying  conduct  would  be  constitutionally  protected  if  the  af- 
firmative defense  were  estabUshed.  For  example,  in  Philadelphia  Newspapers,  Inc. 
V.  Hepps,  475  U.S.  767  (1986),  the  Supreme  Court  held  that  when  a  newspaper  pub- 
Ushes  speech  of  public  concern,  the  State  may  not  place  the  burden  of  proof  on  the 
defendant  to  demonstrate  that  the  statement  is  true.  This  was  so  because  "place- 
ment by  State  law  of  the  burden  of  proving  truth  upon  media  defendants  *  *  *  de- 
ters such  speech  because  of  the  fear  that  liability  will  unjustifiably  result."  If  it  is 
unconstitutional  to  shift  the  burden  of  proof  in  civil  litigation,  where  the  State  has 
broad  powers  to  adjust  the  burden,  then  it  is  surely  unconstitutional  in  the  context 
of  a  criminal  statute,  where  the  chilling  effect  is  much  more  severe  and  where  there 
is  a  general  constitutional  requirement  of  proof  beyond  a  reasonable  doubt. 

Second,  the  exception  that  allows  abortions  to  "save  the  life  of  the  mother"  is  itself 
unconstitutionally  vague.  The  bill  fails  to  recognize  that  risk  to  life  is  inherently 
probabilistic.  Suppose,  for  example,  that  if  the  abortion  is  not  performed,  there  is 
a  10  percent  chance  that  the  woman  will  die.  Physicians  are  forced  to  guess  on  the 
pain  of  criminal  penalty  whether  this  risk  is  large  enough  to  come  within  the  statu- 
tory exception. 

Finally,  this  bill,  like  the  statute  invalidated  in  Colautti,  provides  for  liability 
without  fault.  Physicians  routinely  perform  previability  abortions  using  dilation  and 
evacuation.  In  the  vast  majority  of  cases,  tiiis  method  destroys  the  fetus  before  it 
is  removed  fi-om  the  womb.  In  some  instances,  however,  through  no  fault  of  the  phy- 
sician, the  nonviable  fetus  is  technically  "alive"  at  the  point  of  removal.  The  bill  con- 
tains no  exception  for  cases  where  the  physician  did  not  intend  to  engage  in  the  pro- 
hibited conduct  and  was  not  at  fault  for  doing  so.  Absolute  criminal  liabiUty  in  these 
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circiimstances  is  not  only  grossly  unfair,  but  is  certain  to  deter  physicians  from  con- 
stitutionally protected  activity. 

4.  Commerce  Clause  Violation.  Prosecutions  brought  under  this  bill  would  face 
very  substantial  constitutional  hurdles  posed  by  the  limited  enumeration  of  federal 
powers  contained  in  Article  I  of  the  Constitution.  The  first  sentence  of  the  bill  limits 
its  reach  to  activity  "in  or  affecting  interstate  or  foreign  commerce."  Perhaps  this 
language  saves  the  measure  from  racial  unconstitutionality,  but  it  does  so  only  by 
making  it  entirely  meaningless.  This  language  cannot  by  itself  expand  congressional 
power.  Therefore,  unless  me  regulated  activity  is  in  fact  "in"  or  does  in  fact  "affect" 
interstate  commerce,  any  application  of  the  statute  would  be  unconstitutional. 

Just  a  few  months  ago,  tne  Supreme  Court  invalidated  a  federal  statute  prohibit- 
ing the  possession  of  guns  near  a  school  on  the  ground  that  the  statute  exceeded 
Congress'  Article  I  Commerce  Clause  power.  See  United  States  v.  Lopez,  115  S.  Ct. 
1624  (1995)  The  Court  held  that  the  measure  in  question  did  not  fall  within  Con- 
gress' powers  to  regulate  the  use  of  the  channels  of  interstate  commerce,  to  protect 
the  instrumentalities  of  interstate  commerce,  or  to  regulate  activities  having  a  sub- 
stantial relation  to  interstate  commerce.  The  Covirt  especially  emphasized  that  the 
"possession  of  a  gun  in  a  local  school  zone  is  in  no  sense  an  economic  activity  that 
might,  through  repetition  elsewhere,  substantially  affect  any  sort  of  interstate  com- 
merce." 115  S.  Ct.,  at  1634. 

My  own  view  is  that  the  Lopez  Court  went  further  than  it  should  have  in  hamper- 
ing congressional  legislation  that  impacts  on  interstate  commerce.  It  must  be  ac- 
knowledged as  well  that  the  precise  contours  of  Lopez's  holding  are  not  yet  clear. 
Predictions  as  to  how  the  Court  will  apply  Lopez  to  future  cases  must  therefore  re- 
main tentative.  Still,  ii  Lopez  is  taken  literally,  this  measure  seems  to  run  afoul  of 
the  new  standards  the  Court  has  announced. 

Here,  as  in  Lopez,  the  regulated  activity  is  not  "economic."  Having  an  abortion 
is  no  more  a  commercial  activity  than  possessing  a  gun.  True,  most  (although  by 
no  means  all)  abortions  sire  purchased,  and  Article  I  probably  does  reach  legislation 
that  would  prohibit  the  payment  of  money  for  certain  types  of  abortions  (at  least 
in  cases  where  an  effect  on  interstate  commerce  can  be  shown).  But  most  guns  are 
also  purchased.  Just  as  Congress  can  regulate  the  interstate  purchase  of  guns,  but 
not  the  intrastate  possession,  so,  it  would  seem,  it  can  regulate  the  interstate  pur- 
chase of  abortions,  but  not  the  intrastate  procedure  itself. 

Moreover,  even  if  abortions  were  viewed  as  "economic  activity,"  it  must  stiU  be 
shown  that  this  activity  is,  itself,  interstate  or,  at  a  minimum  has  an  effect  on  inter- 
state commerce.  The  biU  contains  no  findings  to  this  effect,  and  it  is  hard  to  imagine 
what  theory  could  be  advanced  to  support  such  findings.  Perhaps  a  few  people  who 
seek  so-called  "partial  birth  abortions '  cross  State  lines  in  order  to  do  so,  out  the 
numbers  are  surely  very  small,  and  the  notion  that  this  travel  imposes  a  "substan- 
tial" effect  on  interstate  commerce  seems  altogether  fanciful.  Cf  Heart  of  Atlanta 
Motel  V.  United  States,  279  U.S.  241  (1964)  (upholding  federal  prohibition  on  dis- 
crimination in  pubUc  accommodations  on  the  ground  that  racial  discrimination  de- 
terred a  large  number  of  African-Americans  from  traveling  interstate). 

In  Lopez,  the  Court  rejected  the  Government's  argument  that  "possession  of  a  fire- 
arm in  a  school  zone  may  result  in  violent  crime  and  that  violent  crime  can  be  ex- 
pected to  affect  the  functioning  of  the  national  economy."  115  S.  Ct,  at  1632.  In  the 
Court's  view,  this  reasoning  "pile[d]  inference  upon  inference  in  a  manner  that 
would  bid  fair  to  convert  congressional  authority  under  the  Commerce  Clause  to  a 
general  police  power  of  the  sort  retained  by  the  States."  115  S.  Ct.,  at  1634.  Pre- 
cisely the  same  problem  is  apparent  here.  Perhaps,  through  some  extended  chain 
of  argument,  a  woman's  decision,  made  in  the  privacy  of  her  physician's  office,  to 
utilize  a  particular  abortion  technique  has  an  impact  on  the  nation's  economy,  but 
the  chain  of  causation  that  would  produce  this  impact  is  much  longer  and  more  at- 
tenuated than  that  found  insufficient  in  Lopez.  Surely,  if  any  activity  is  local  and 
noncommercial,  it  is  the  procreative  decisions  of  individual  women.  In  Lopez,  the 
Court  worried  that  acceptance  of  the  government's  argument  for  federal  power 
would  lead  to  the  conclusion  that  "Congress  could  regulate  any  activity  that  it  found 
was  related  to  the  economic  productivity  of  individual  citizens:  family  law  (including 
marriage,  divorce,  and  child  custody)  for  example.  By  regulating  intimate  details  of 
family  and  procreative  choice,  H.R.  1833  reaches  tne  bottom  of  the  very  slippery 
slope  that  the  Lopez  Court  was  intent  on  avoiding. 

5.  Gender  Discrimination.  The  bill  creates  a  civil  cause  of  action  in  the  father  of 
the  fetus  and  in  its  maternal  grandparents  if  the  mother  has  not  reached  the  age 
of  18.  It  therefore  unaccountably  discriminates  between  maternal  grandparents  and 
paternal  grandparents.  In  Craig  v.  Boren,  429  U.S.  190  (1976),  the  Supreme  Court 
established  that  gender  classifications  such  as  this  are  unconstitutional  unless  they 
serve   important   governmental   objectives   and   are   substantially   related   to   the 
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achievement  of  those  objectives.  It  is  impossible  to  imagine  any  governmental  objec- 
tive served  by  this  provision,  much  less  an  important  one.  Do  the  authors  of  the 
bill  suppose  tiiat  paternal  grandparents  are  less  concerned  about  fetal  rights  than 
maternal  grandparents?  That  the  parents  of  women  under  age  18  can  appropriately 
stand  in  their  stead,  but  that  parents  of  men  under  the  age  of  18  cannot?  In  a  bill 
filled  with  other  constitutional  defects,  perhaps  this  problem  is  too  trivied  to  require 
comment.  It  is,  however,  unfortunately  emblematic  of  the  evident  haste  with  which 
the  measure  as  a  whole  was  drafted. 

In  siuimiary,  H.R.  1833  is  poorly  written  and  poorly  conceived.  It  is  riddled  with 
constitutional  defects  and  bound  to  produce  unintended  and  unfortunate  con- 
sequences. It  does  nothing  to  protect  fetal  rights,  but  does  substantially  endanger 
the  health  of  women  who  wish  to  engage  in  constitutionally  protected  activity. 

We  are  at  a  point  in  the  abortion  debate  when  virtually  all  Americans  are  tired 
of  divisive  rhetoric  and  eager  for  common  ground.  To  be  sure,  we  remain  sharply 
divided  about  the  status  of  the  fetus,  the  rights  of  pregnant  women,  and  the  con- 
stitutionality of  antiabortion  statutes.  There  are  a  few  tlungs  that  we  should  be  able 
to  agree  upon,  however.  One  is  that  a  measure  that  harms  women  without  protect- 
ing fetuses  achieves  nothing  of  value.  Another  is  that  neither  side  of  the  abortion 
debate  gains  anjrthing  by  the  enactment  of  a  statute  with  obvious  constitutional  de- 
fects certain  to  be  invalidated  as  soon  as  it  is  tested.  A  third  is  that  all  sides  have 
a  duty  to  avoid  easy  and  misleading  sloganeering  about  abortion  and  to  tJiink  hard 
and  carefully  about  the  actual  impact  of  legislation  they  propose. 

This  bUl  fails  each  of  these  tests.  It  is  bad  legislation,  and  I  strongly  lu-ge  this 
Committee  to  disapprove  it. 

The  Chairman.  Thank  you.  We  appreciate  both  of  you  being  here 
to  testify. 

Professor  Kmiec,  could  you  comment  on  Professor  Seidman's  ar- 
gument that  any  Federal  law,  or  State  law  for  that  matter,  con- 
cerning abortion  must  have  an  explicit  exemption  for  abortions  per- 
formed to  save  the  health  of  the  mother?  Doesn't  this  bill  provide 
that  protection  by  allowing  a  woman  to  resort  to  other  safer  and 
more  common  procedures? 

Mr,  Kmiec.  Well,  I  think  it  is  a  misunderstanding  of  the  Casey 
Court  decision.  First  of  all,  if  you  assume  that  this  is  an  abortion 
procedure  and  not  the  taking  of  a  life  a  partially-born  child  which 
would  fall  under  the  homicide  statutes  and  outside  the  abortion 
procedure — I  will  assume  that  for  purposes  of  your  question — Casey 
requires  that  after  viability,  the  State  may  proscribe,  may  ban 
abortion  altogether  except  for  the  preservation  of  the  life  or  health 
of  the  mother. 

Casey  is  not  an  entitlement  to  a  specific  abortion  procedure. 
Casey,  if  anj^hing,  is  a  reaffirmation  and  a  reacknowledgment  that 
there  are  two  lives  at  stake.  Both  the  mother's  life  and  the  child's 
life,  especially  after  viability,  are  at  stake,  and  in  light  of  that, 
what  health  measures  have  to  be  available  are  considered  in  light 
of  those  two  factors. 

This  bill  bans  only  one  specific  abortion  procedure.  It  does  not 
ban  others,  and,  by  virtue  of  that,  the  health  of  the  mother  is  not 
in  jeopardy  and  the  affirmative  defense  mechanism  that  is  struc- 
tured within  the  bill  provides  adequately  for  the  life  of  the  mother 
as  well. 

The  Chairman.  Professor  Kmiec,  what  do  you  think  of  the  argu- 
ment that  the  bill  we  are  considering  places  an  "undue  burden," 
using  Casey  language,  on  a  woman's  right  to  abortion? 

Mr.  Kmiec.  Well,  it  is  an  argument  that  again  is  misplaced  be- 
cause, first  of  all,  factually  it  is  wrong.  It  is  medically  wrong  be- 
cause as  we  know  from  this  morning,  most  of  the  children  who  are 
subject  to  this  type  of  procedure  are  postviability.  But  even  if  we 
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wanted  to  focus  on  those  few  that  would  be  previability  children, 
the  standard  under  Casey  is  "a  substantial  obstacle."  Well,  this  is 
not  a  substantial  obstacle.  This  is  cornering  off  one  procedure. 

There  are  induction  methods.  There  is  the  D&E  method.  There 
is,  of  course,  the  alternative  of  a  live  birth  which  can  frequently  ad- 
dress the  health  concerns  and  the  life  concerns  of  the  mother.  All 
of  those  are  there.  None  of  those  are  affected  by  this  legislation,  so 
there  really  is  not  a  constitutional  previability  problem  in  this  stat- 
ute at  all. 

The  Chairman.  Could  you  comment  on  the  argument  that  the 
bill  imposes  a  "chilling  effect"  on  physicians?  Is  this  argument  real- 
ly one  of  constitutional  significance? 

Mr.  Kmiec.  Well,  the  Supreme  Court  said  that  the  doctor-patient 
relationship  is  not  a  constitutionalized  relationship.  If  the  doctor 
has  any  right  at  all,  it  is  derivative  of  the  mother's.  Since,  in  fact, 
the  mother  does  not  have  the  right  to  take  the  life  of  a  partially 
bom  child,  neither  does  the  doctor.  Since  the  mother  does  not  have 
an  entitlement  to  a  particular  abortion  procedure,  neither  does  the 
doctor  have  the  right  to  purvey  it. 

Doctors  have  made  these  arguments  in  court  that  just  because 
abortion  has  been  given  this  kind  of  constitutional  status  that  their 
medical  judgment  cannot  be  questioned.  I  respect  doctors.  They  are 
healers,  they  are  important  parts  of  our  community,  but  the  courts 
have  uniformly  said  your  practice  is  not  presumptively  privileged 
or  immune  from  the  criminal  law  or  from  the  law  of  personal  in- 
jury. If  a  doctor  causes  an  injury  negligently  or  recklessly  with  a 
depraved  indifference  to  human  life,  he  can  be  subject  to  the  law, 
and  the  same  is  true  here.  So,  yes,  his  criminal  behavior  could  be 
chilled,  but  that  is  exactly  what  we  want  to  be  chilled.  There  is  no 
constitutional  right  that  is  affected. 

Let  me  just  say  on  that  affirmative  defense  issue,  you  know,  it 
is  extraordinary  to  me  that  that  could  be  characterized  as  a  con- 
stitutional matter  because  it  is  commonplace  under  the  law  to  put 
criminal  defendants  to  the  burden  of  proving  an  affirmative  de- 
fense. Insanity — in  some  places,  the  defendant  has  to  prove  it  be- 
yond a  reasonable  doubt;  self-defense,  and  so  forth.  These  things 
are  all  allocated  to  the  criminal  defendant. 

Even  in  places  where  a  constitutional  right  is  at  issue,  you  know, 
we  have  a  constitutional  right  to  not  have  our  homes  searched  un- 
reasonably or  to  undergo  a  seizure  unreasonably,  but  if  that  issue 
is  going  to  be  raised,  it  has  to  be  raised  as  a  motion  to  suppress 
by  the  defendant.  So  I  just  don't  think  there  is  either  a  constitu- 
tional claim  on  the  part  of  the  doctor  or  that  this  is  at  all  unusual. 

Mr.  Seidman.  Senator,  before  we  lose  track  of  all  these  points, 
I  wonder  if  I  might  be  allowed  to  respond  to  them. 

The  Chairman.  Sure. 

Mr.  Seidman.  Thank  you.  First,  on  the  issue  of  health,  really  this 
ought  not  to  be  in  dispute  because  we  have  the  Casey  opinion,  and 
the  Casey  opinion  says  in  so  many  words  that  a  woman  has  a  right 
to  the  procedure  in  circumstances  where  the  procedure  is  necessary 
for  her  health.  Now,  maybe  the  Supreme  Court  ought  not  to  have 
said  that,  but  that  is  what  it  said. 

Second,  as  to  the  undue  burden  point,  the  3-Justice  controlling 
opinion  goes  to  some  length  to  describe  what  it  meant  and  what 
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it  did  not  mean  by  an  undue  burden.  What  it  said  it  meant  was 
that  the  Government  is  allowed  to  try  to  persuade  the  woman  not 
to  have  an  abortion;  that  the  Government  is  allowed  to  try  to  give 
information  to  the  woman;  that  they  are  allowed  not  to  subsidize 
it,  but  that  the  ultimate  decision  about  the  procedure  had  to  be 
made  by  the  woman  and  that  it  was  an  undue  burden  if  it  was  not. 

It  also  said  that  the  only  legitimate  government  interests  that 
justified  interference  with  that  right  were  in  the  interests  of  mater- 
nal health  and  in  the  interests  of  the  protection  of  fetal  life.  This 
measure  doesn't  protect  fetal  life  and  this  measure  doesn't  protect 
maternal  health,  so  I  think  it  is  an  undue  burden. 

Just  a  short  point  about  the  chilling  effect.  In  many  contexts,  in- 
cluding the  abortion  context,  the  Supreme  Court  has  held  that 
where  the  underlying  activity  is  or  would  be  constitutional  that  the 
Government  cannot  then  place  an  affirmative  defense  on  the  de- 
fendant to  show  that  his  constitutional  rights  are  being  violated.  I 
would  refer  the  Senators,  for  example,  to  the  Hepps  case  which  I 
cite  in  my  written  testimony.  The  same  point  is  made  in  Colautti. 
Yes,  it  is  true  that  the  government  often  creates  affirmative  de- 
fenses, but  not  in  circumstances  where,  if  the  defense  were  estab- 
lished, the  underlying  activity  would  be  constitutionally  protected. 

Mr.  Kmiec.  Well,  I  respectfully  disagree  with  my  colleague.  I 
don't  know  how  much  surrebuttal  you  want,  but  my  sense.  Senator, 
is  that  my  colleague  is  confusing  a  woman's  access  to  abortion  with 
a  woman's  access  to  a  particular  abortion  procedure.  I  don't  think 
there  is  anything  in  Casey  that  says  a  woman  has  an  entitlement 
to  a  particular  abortion  procedure.  Indeed,  it  would  be  quite  ex- 
traordinary if  it  did.  The  State's  interests  here,  the  Gk)vernment's 
interests  here  are  quite  clearly  within  the  range  of  those  interests 
that  Casey  acknowledged  as  rational. 

The  Chairman.  Well,  thank  you.  My  time  is  up,  so  we  will  now 
turn  to  Senator  Feinstein. 

Senator  Feinstein.  Thank  you  very  much,  Mr.  Chairman. 

I  would  like  to  ask — is  it  Mr.  Kmiec? 

Mr.  Kmiec.  Kmiec. 

Senator  Feinstein.  Mr.  Kmiec.  I  would  like  to  ask  you  this  ques- 
tion, if  I  might.  You  mentioned  that  you  felt  that  this  was  constitu- 
tional and  you  mentioned  that  you  felt  it  was  well-known  what  pro- 
cedure is  being  spoken  about.  Could  you  identify  for  me  in  medical 
terms  the  procedure  that  is  being  spoken  about  in  this  legislation? 

Mr.  Kmiec.  I  am  not  going  to  identify  it  in  medical  terms,  Sen- 
ator, with  due  respect,  because  I  am  not  a  medical  person.  On  the 
other  hand,  I  have  noted  in  the  House  hearing  transcript  medical 
testimony  to  the  effect  that  both  proponents  and  opponents  of  this 
legislation  understand  quite  well  what  is  involved. 

Senator  Feinstein.  Could  you  tell  me  what  it  is? 

Mr.  Kmiec.  Well,  it  is  killing  a  live  fetus  in  the  birth  canal  in 
the  process  of  a  vaginal  delivery. 

Senator  Feinstein.  Which  therefore  could  mean  any  second-tri- 
mester abortion,  as  well,  or  any  abortion  where  the  fetus  was  alive. 

Mr.  Kmiec.  I  beg  to  differ.  As  I  understand  the  dilation  and  evac- 
uation procedure,  that  is  not  one  that  takes  place  in  terms  of  the 
delivery  of  a  live  child  where  he  is  killed  as  a  partially-born  child. 
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So  at  least  in  terms  of  that  one  procedure,  as  the  opponents  of  this 
legislation  have  pointed  out  themselves,  that  is  not  affected. 

Senator  Feinstein.  Professor  Seidman,  can  you  comment  on 
that? 

Mr.  Seidman.  Well,  yes.  I  am  not  a  doctor  either.  I  think  that 
is  part  of  the  problem  here,  but  I  can  read  the  language  and  as  I 
read  the  language,  in  a  second-trimester  previability  abortion 
where  the  fetus  will  in  any  event  die,  if  any  portion  of  the  fetus 
enters  the  birth  canal  prior  to  the  technical  death  of  the  fetus,  then 
the  physician  is  guilty  of  a  crime  and  goes  to  prison  for  2  years. 

Senator  Feinstein.  So  you  are  saying  realistically,  if  I  under- 
stand you,  that  any  physician  could  be  hauled  into  court  and  have 
to  justify  first,  that  the  procedure  that  was  done  did  not  qualify 
under  this  legislation  or,  second,  its  use  was  necessary  on  other 
grounds. 

Mr.  Seidman.  If  I  were  a  lawyer  advising  a  physician  who  per- 
formed abortions,  I  would  tell  him  to  stop  because  there  is  just  no 
way  to  tell  whether  the  procedure  will  eventuate  in  some  portion 
of  the  fetus  entering  the  birth  canal  before  the  fetus  is  teclmically 
dead,  much  less  being  able  to  sort  of  demonstrate  that  after  the 
fact. 

Senator  Feinstein.  Thank  you  both  very  much. 

Senator  Simpson  [presiding].  Senator  Specter,  please,  now. 

Senator  Specter.  Thank  you  very  much,  Mr.  Senator. 

Professor  Kmiec,  while  I  am  aware  of  the  range  of  affirmative  de- 
fenses placing  the  burden  of  proof  on  defendants,  it  seems  to  me 
you  go  a  little  far  when  you  say  that  the  burden  of  proof  ought  to 
be  placed,  as  I  wrote  down  your  testimony,  on  the  person  who  has 
the  most  information.  If  you  take  the  burden  of  proof  to  that  ex- 
tent, you  would  be  requiring  defendants  who  know  the  most  about 
what  occurred  relative  to  their  charge  to  prove  that  they  were  inno- 
cent. 

Where  you  have  Roe  v.  Wade  which  deals  with  the  authority  of 
the  State,  and  the  essential  holding  is  squarely  reaffirmed  in  Casey 
V.  Planned  Parenthood,  where  Roe  v.  Wade  talks  about — "the  au- 
thority of  the  state  to  protect  fetal  life  after  viability"  is  the  term 
the  Court  uses.  If  the  State  is  interested  in  protecting  fetal  life 
after  viability,  it  may  go  so  far  as  to  proscribe  abortion  during  that 
period,  except  when  it  is  necessary  to  preserve  the  life  or  health 
of  the  mother. 

Now,  the  Congress  has  a  lot  of  experience  in  dealing  with  the  ex- 
ception of  life  of  the  mother  on  our  appropriations  bills.  Consist- 
ently, we  say  Federal  funds  may  not  be  used  except  where  the  life 
of  the  mother  is  involved,  the  most  stringent  kind  of  limitation.  In 
other  cases,  the  appropriations  bills  permit  funding  to  be  used  for 
rape  or  incest. 

But  don't  you  have  a  fundamentally  different  constitutional  issue 
where  you  have  the  Supreme  Court  limiting  the  authority  of  the 
State?  The  Supreme  Court  says  the  State  has  no  authority  to  stop 
abortions  in  the  first  trimester,  and  it  has  no  authority  even  after 
viability  where  the  life  of  the  mother  is  at  issue.  So  where  you  have 
the  issue  of  authority  of  the  State,  doesn't  that  preclude  putting 
the  affirmative  defense  on  a  defendant  where  the  State  has  no  au- 
thority to  define  a  criminal  offense  in  the  first  instance? 


198 

Mr.  Kmiec.  Senator,  I  think  you  don't,  and  my  reasons  would  be 
as  follows.  First  of  all,  we  already  have  a  Supreme  Court  decision, 
the  Simopoulos  decision,  which  held  that  it  was  entirely  constitu- 
tional to  put  the  burden  of  going  forward  on  the  medical  doctor  to 
justify  medical  necessity  in  the  context  of  abortion. 

Second,  we  have  the  Vuitch  decision  also  by  the  Supreme  Court 
which  held  that  it  was  entirely  reasonable  to  ask  doctors  to  explain 
their  medical  judgment,  again,  in  the  context  of  abortion. 

My  third  reason  for  differing  somewhat  with  your  premise  is  that 
we  are  several  inches  from  infanticide.  In  fact,  the  doctors  that  I 
consulted  before  coming  here  today — as  they  explained  to  me  the 
kind  of  reverse  breech  manipulation  that  takes  place  and  how  the 
child  is  held,  part  of  that  head  is  indeed  frequently  outside  of  the 
cervix,  the  lower  portion  of  the  mouth  and  chin,  and  so  forth.  We 
are  within  inches  of  infanticide,  and  there  is  no  defense  to  infan- 
ticide. 

So  we  both  have  abortion  case  law  which  indicates  that  it  is  en- 
tirely reasonable  to  place  this  kind  of  affirmative  defense  on  a  doc- 
tor and,  second,  I  think  we  are  more  closely  analogous  to  homicide 
and  infanticide  than  we  are  to  abortion. 

Senator  Specter.  Well,  if  it  is  infanticide,  you  don't  have  an  af- 
firmative defense  at  all. 

Mr.  Kmiec.  That  is  correct. 

Senator  Specter.  That  is  an  entirely  different  matter.  Where  you 
have  infanticide,  I  don't  think  that  deals  with  an  abortion  situation 
at  all.  Abortion  and  the  constitutional  issues  relate  to  the  authority 
of  the  State  to  limit  abortion.  There  is  no  limitation  on  the  author- 
ity of  the  State  to  limit  homicide.  Homicide  is  the  cardinal  offense. 
Murder  has  no  statute  of  limitations,  unlike  all  other  offenses,  but 
the  question  then  arises  as  to  whether  it  is  infanticide  or  it  is  not. 

Mr.  Kmiec.  Right,  and 

Senator  Specter.  Let  me  finish.  When  you  talk  about  3  inches, 
lines  are  drawn  a  lot  more  finely  than  that.  I  don't  accept  the 
premise  as  to  the  inches.  From  what  I  understand  of  this  proce- 
dure—and there  is  candidly  a  lot  more  I  don't  know  about  this  pro- 
cedure than  I  do  know  about  this  procedure  even  after  spending  a 
day  of  hearing  here,  but  whether  you  call  it  3  inches  or  call  it  a 
centimeter,  we  lawyers,  especially  those  of  us  who  profess  to  be 
constitutional  lawyers,  draw  finer  lines  than  that. 

So  moving  away  from  the  infanticide  question,  because  if  it  is  in- 
fanticide I  agree  with  you 

Mr.  Kmiec.  Senator,  I  am  not  arguing  it  is  infanticide.  As  I  said 
at  the  beginning  in  my  statement,  I  believe  it  is  in  this  middle  case 
of  partially-born  children,  and  the  example  that  we  have  from  the 
States  is  that  the  murder  or  the  taking  of  the  life  of  these  partially- 
born  children  is  treated  as  homicide.  Therefore,  there  is  a  substan- 
tial argument  that  none  of  the  abortion  case  law  is  even  directly 
applicable  to  what  you  have  in  front  of  you. 

Senator  Specter.  One  final  question.  Professor  Kmiec.  Don't  you 
think  it  would  be  crisper,  at  a  minimum,  on  this  statute  to  trace 
the  appropriations  language  and  except  the  life  of  the  mother,  con- 
trasted with  setting  up  an  affirmative  defense  where  it  calls  upon 
the  doctor  to  face  an  indictment  and  face  a  trial  and  face  the  pros- 


199 

ecution's  evidence,  in  the  context  of  the  whole  legislative  history  of 
abortions  and  limitations? 

Mr.  Kmiec.  I  appreciate  the  abortion  history  that  you  have  out- 
lined, Senator,  but  because  I  think  this  middle  case  is  closer  to  in- 
fanticide than  to  abortion,  I  would  still  respectfully  disagree  be- 
cause I  believe  the  doctor  is  in  possession  of  the  information  that 
is  needed  and  his  conduct  here  is  one  that  is  the  proper  subject  of 
the  law. 

Senator  SPECTER.  Well,  thank  you  very  much  for  coming  in.  Five 
minutes  is  a  little  long  to  discuss  a  matter  of  this  constitutional  im- 
port. Thank  you. 

Senator  Simpson.  The  Senator  from  Tennessee,  Senator  Thomp- 
son. 

Senator  Thompson.  Thank  you,  Mr.  Chairman,  It  seems  that  the 
case  law  has  dealt  with  this  subject  in  terms  of  previability  and 
postviability,  and  I  take  it,  Professor  Kmiec,  that  one  of  the  things 
you  are  saying  is  what  we  are  dealing  with  here  today  is  more  or 
less  a  different  category,  or  a  third  category.  You  point  out  that  in 
other  areas  of  criminal  law,  apparently,  several  States  treat  the 
partial-birth  situation  as  if  they  were  dealing  with  a  person  and 
not  a  fetus 

Mr.  Kmiec.  That  is  correct. 

Senator  Thompson  [continuing].  And  that  you  can  actually  send 
somebody  to  the  penitentiary  for  destroying  a  fetus  or  a  person, 
however  it  is  determined  to  be. 

Professor  Seidman,  what  do  you  say  of  that  analogy?  That  seems 
to  be  a  valid  analogy  that  he  draws  there. 

Mr.  Seidman.  Senator,  infanticide  is  illegal  in  every  jurisdiction 
in  the  United  States.  It  is  illegal  because  it  is  murder,  and  infan- 
ticide is  not  punished  in  Tennessee  by  2  years'  imprisonment.  It  is 
punished  by  life  imprisonment  or  by  death.  The  only  reason — by 
the  way,  I  should  add  if  anybody  thought  this  was  infanticide  and 
murder,  the  people  who  show  a  disrespect  for  human  life  would  be 
the  people  who  would  say  it  ought  to  be  punishable  by  only  2  years' 
imprisonment. 

Senator  Thompson.  Can  I  interrupt  you  there  for  a  second?  It 
seems  to  me  that  the  question  is  whether  or  not  a  partial-birth 
abortion  should  be  treated  as  infanticide.  I  mean,  isn't  that  the 
issue? 

Mr.  Seidman.  Senator,  the  difficulty  I  have  every  time  people  use 
this  word  is 

Senator  Thompson.  Which  word? 

Mr.  Seidman.  Partial-birth  abortion,  is  that  I  don't  know  what 
they  are  talking  about.  If  you  are  talking  about 

Senator  Thompson.  Well,  can  you  generalize  as  to  how  these 
States  define  it,  because  they  obviously  talk  about  it  and  define  it 
and  apparently  have  been  able  to  constitutionally  send  people  to 
the  penitentiary  using  that  defininition. 

Mr.  Kmiec.  I  can  read  you  the  Texas  statute.  Senator.  If  I  might. 
Professor,  they  use  the  medical  term  "parturition,"  which  is  the 
process  of  giving  birth. 

Whoever  shall,  dviring  parhmtion  of  the  mother,  destroy  the  vitality  or  life  in  a 
child  in  a  state  of  being  bom  and  before  actual  birth,  which  child  would  otherwise 
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have  been  bom  alive,  shall  be  confined  in  the  penitentiary  for  life  or  for  not  less 
than  5  years. 

It  seems  pretty  straightforward  to  me. 

Mr.  Seidman.  Senator,  I  am  not  familiar  with  the  Texas  statute. 
I  would  have  to  study  whether  that  statute  is  constitutional  or  not. 
I  do  know  this.  This  legislation  covers  a  situation  where  a  previable 
fetus  is  being  aborted  by  standard  abortion  procedures  and  where, 
through  no  fault  of  the  doctor,  it  so  happens  that  a  portion  of  the 
fetus  enters  the  birth  canal  before  the  fetus  is  technically  dead. 
Now,  that  is  not  infanticide.  That  is  abortion. 

If  people  seriously  thought  it  was  infanticide,  they  wouldn't  be 
talking  about  punishing  it  for  2  years.  The  reason  why  Congress 
is  interested  in  punishing  this — ^why  some  Members  of  Congress 
are  interested  in  punishing  it  is  not  because  it  is  infanticide.  It  is 
precisely  because  it  is  abortion. 

Senator  Thompson.  Well,  that  is  all  well  and  good,  and  those  are 
all  valid  arguments,  but  I  am  not  here  to  talk  about  the  details  of 
the  procedure.  You  all  have  done  that  and  you  can  do  it  some  more. 
Part  of  what  we  need  to  do  is  to  look  at  the  law  as  it  exists  and 
what  the  Supreme  Court  has  said,  whether  you  agree  with  it  or 
not.  Then  we  need  to  look  at  what  we  are  dealing  with  here  and 
see  whether  or  not  the  arguments  hold  up  and  say  that  is  either 
consistent  with  what  the  Supreme  Court  said  or  that  is  inconsist- 
ent with  what  the  Supreme  Court  said,  but  I  think  if  they  get  a 
shot  at  this,  they  may  change  their  mind  on  it. 

This  is  the  Judiciary  Committee  and  we  should  have  a  judicial 
thought  occasionally,  I  would  think,  and  it  seems  to  me  that  under 
Casey,  there  is  clearly  a  required  exception  for  the  life  and  health 
of  the  mother.  You  have  to  contend  with  that.  I  mean,  the  health 
is  in  there,  and  we  have  a  statute  here  that  doesn't  mention  health. 
So  on  the  face  of  it,  that  is  a  question. 

But  the  other  side  points  out  that  the  Casey  Court  wasn't,  well, 
they  weren't  dealing  with  this  factual  situation;  that  if  they  were 
dealing  now  with  this  factual  situation,  they  would  hold  that  the 
health  consideration  more  or  less  is  trumped  by  the  uniqueness  of 
this  partial -birth  situation.  In  order  to  support  that  argument,  they 
refer  to  the  criminal  law  analogy,  and  what  I  am  asking  is,  besides 
all  the  emotional  arguments,  as  a  lawyer,  is  that  a  valid  analogy 
or  not? 

Mr.  Seidman.  May  I  respond  to  that  briefly.  Senator?  My  dif- 
ficulty again  is  when  you  use  the  phrase  "this  factual  situation," 
I  am  quite  uncertain  which  factual  situation  you  are  talking  about. 

Senator  THOMPSON.  I  am  talking  about  partial-birth  abortion. 

Mr.  Seidman.  I  suppose  if  Congress  wants  to  pass  a  law  that  pro- 
hibits stabbing  a  scissors  into  the  head  of  a  baby  where  everything 
is  out  of  the  birth  canal  but  a  portion  of  the  head,  that  would  be 
something  we  could  consider.  That  is  not  this  bill.  This  bill  makes 
illegal  much  more  activity  than  that,  including  activity  that  by  all 
sorts  of  standard  definitions  constitutes  abortions,  the  very  kinds 
of  procedures  that  the  Court  was  talking  about  in  Casey. 

Senator  Thompson.  My  time  is  up. 

The  Chairman.  Senator  DeWine? 

Senator  DeWine.  I  have  no  questions. 
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The  Chairman.  Senator  Simpson,  you  will  be  our  final  ques- 
tioner. 

Senator  Simpson.  Thank  you,  Mr.  Chairman.  Obviously,  all  of  us, 
including  myself,  have  great  emotion  on  this.  It  would  seem  to  me 
that  over  the  years  of  dealing  with  it,  it  never  goes  away,  and  yet 
nobody  ever  changes  their  opinion,  if  they  understand  it.  There  are 
a  few  in  the  House  who  said  they  voted  for  this  who  were  pro- 
choice  and  they  would  like  to  look  at  it  again.  It  will  always  be  this 
way. 

We  deal  with  this  issue  on  four  appropriations  bills.  What  in  the 
world  is  abortion  doing  on  appropriations  bills  in  the  U.S.  Con- 
gress? It  comes  back,  back,  back,  but  this  time  it  has  come  back 
in  a  form  that,  to  me,  is  very  wily,  very  crafty,  very  manipulative, 
very  diabolical  in  its  construction. 

As  I  say,  I  think  the  failure  is  because  it  is  just  too  clever.  They 
made  it  in  a  way  in  which — I  am  going  to  find  out  who  concocted 
it.  I  want  to  find  out  how  that  worked.  I  think  I  can  somewhere. 
It  seems  to  me,  Mr.  Chairman,  that  the  sole  purpose  of  this  bill  is 
to  stop  abortion.  There  is  no  other  purpose  for  it,  as  I  see  it.  I 
think,  Professor,  you  testified  if  you  were  advising  a  client,  a  doc- 
tor, what  to  do  under  this  law  if  it  passed,  you  would  say  I  would 
advise  you  not  to  perform  an  abortion  because  you  will  go  to  jail 
for  2  years  for  killing  a  child.  Now,  isn't  that  absurd?  You  only  get 
2  years  for  killing  a  child.  Everjrwhere  else,  you  know,  they  string 
them  up  still  for  killing  a  child,  but  under  this  law  2  years  for  kill- 
ing a  child.  Now,  if  that  isn't  selective  mumbo-jumbo,  I  don't  know 
what  is. 

Then  we  have  terms,  and  I  have  heard  them  here  today,  "elec- 
tive." "Elective"  is  apparently  a  word  intended  to  have  a  very  sin- 
ister connotation.  The  word  "killing"  has  enough  of  a  connotation 
and  it  is  used  in  the  bill,  and  the  word  "kill"  is  in  the  bill.  That 
is  a  pretty  good  connotation.  "Criminal"  is  what  we  are  talking 
about  here.  We  are  talking  about  criminal  activity,  a  doctor  com- 
mitting a  crime  for  a  procedure  that  heretofore,  before  this  bill 
came  before  us,  has  not  been  a  crime. 

Mr.  Kmiec.  Except  in  some  States. 

Senator  SIMPSON.  That  may  well  be.  We  are  talking  about  a  Fed- 
eral law.  We  are  not  talking  about  the  States.  We  are  talking  about 
a  Federal  statute,  a  House-Senate  bill. 

Now,  to  those  who  abhor  all  abortion  and  to  whom  all  abortion 
is  baby-killing,  any  abortion  is  infanticide.  That  is,  I  think,  a  given, 
no  matter  how  you  put  it.  Here  is  this  term  "partial-birth  abortion" 
which,  according  to  every  doctor  that  testified  today,  they  never 
heard  of  until  this  bill  came  up.  Where  did  the  term  "partial-birth 
abortion"  come  from?  It  came  from  the  creators  of  this  bill.  Nobody 
had  heard  of  it  before.  It  is  not  in  the  medical  texts,  but  now  it  is 
before  us  as  lajrmen  to  deal  with,  and  the  doctors  can't  even  deal 
with  it. 

If  those  who  call  this  killing,  murder,  and  use  all  the  terms  of 
Lady  Macbeth,  put  it  all  together  and  use  every  term,  if  this  is  all 
that — "out,  out,  damn  spot,"  "sleep  that  nips  up  the  raveled  sleeve 
of  care";  she  brought  a  lot  on  herself— how  do  you  think  a  lot  of 
women  feel  who  go  through  this  procedure?  I  don't  think  either  of 
you  know.  I  don't  know,  this  chairman  doesn't  know,  Fred  Thomp- 
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son  doesn't  know.  I  will  tell  you  somebody  that  does  know,  the 
woman  involved,  and  that  is  where  this  ought  to  be.  It  should  not 
be  in  this  chamber;  it  should  not  be  anywhere.  If  you  voted  on 
abortion  and  let  women  cast  every  vote  and  turned  off  the  lights, 
this  issue  would  never  appear  here  under  any  kind  of  guise  or  dis- 
guise, period. 

Finally,  Mr.  Chairman,  if  this  is  what  genuinely  the  people  who 
propose  this  amendment  to  them  is  murder — if  this  really  is  as  hei- 
nous, as  foul,  as  ugly,  as  demonic  as  this  is,  then  how  in  Grod's 
name  do  they  get  away  with  putting  up  a  bill  which  allows  it  to 
take  place  only  if  you  are  involved  in  interstate  commerce  and  then 
leave  it  so  that  the  hacking  and  chopping  and  murder  can  go  on 
intrastate  just  as  much  as  you  want  to?  Now,  that  is  a  flight  of 
fancy  beyond  my  comprehension. 

That  is  where  we  are,  and  it  seems  to  me  very  unfortunate  that 
it  comes  to  us,  and  it  is  going  to  come  to  us  as  men  deciding  for 
women  what  is  best  for  them  under  the  most  painful,  anguishing 
of  circumstances,  as  that  remarkable  witness  has  testified  earlier 
who  is  a  pro-life.  God-fearing  woman  and  said  that  this  procedure 
saved  her  life,  her  mental  health,  gave  her  the  right  to  go  on  to 
have  another  child,  and  she  couldn't  have  had  if  she  had  had  other 
procedures,  while  others  outside  are  sajdng,  have  a  cesarean,  have 
this,  have  that. 

I  think  that  is  arrogance  beyond  the  pale,  and  I  will  be  watching 
very  closely  and  will  do  all  in  my  power  to  amend  this  particular 
bill,  if  we  are  going  to  do  anything  with  it,  to  reflect  things  like  re- 
ality, honesty,  and  not  just  a  guise,  a  disguise,  to  stop  abortion. 

The  Chairman.  Did  you  want  to  comment.  Professor? 

Mr.  Kmiec.  If  I  might  respond,  it  seems  to  me  that  the  law  tends 
to  get  itself  in  trouble  when  it  disregards  reality.  The  law  can't 
simply  define  personhood  however  it  wants.  This  wasn't  a  term. 
Senator,  that  was  thought  up  in  some  back  room  yesterday.  The 
problem  of  taking  the  life  of  a  child  in  the  process  of  birth — one  can 
find  cases  going  back  to  the  19th  century,  and  that  is  why  these 
State  laws  that  I  previously  referred  to  exist.  It  is  a  question  of 
judgment,  it  is  a  question  of  standard,  it  is  a  question  of  human 
life. 

I  think  you  are  mistaken  with  regard  to  your  premise  with  re- 
gard to  the  authority  of  Congress  under  interstate  commerce.  The 
Lopez  decision  does  reflect  some  rethinking  there,  but  there  is 
nothing  that  is  in  that  opinion  which  suggests  that  wholly  intra- 
state activity  of  this  type  would  not  be  reached  by  this  statute,  and 
reached  by  this  statute  constitutionally. 

So  with  all  due  respect.  Senator,  we  do  count  on  the  Congress 
and  the  Senate  to  exercise  reasoned  judgment  because  freedom  is 
important  to  us,  but  it  is  freedom  not  to  do  whatever  we  want;  it 
is  freedom  of  the  type  that  will  advance  our  human  good,  and  kill- 
ing partially-born  children  does  not  advance  human  good. 

Senator  Simpson.  Mr.  Chairman,  may  I  respond,  please,  just  a 
moment  because  it  always  goes  to  this? 

The  Chairman.  Sure. 

Senator  Simpson.  I  went  to  high  school  in  Cody,  WY,  in  1945 
through  1949,  and  do  you  realize  that  people  had  abortions  in  those 
years?  If  you  had  a  little  money,  you  could  go  to  Spokane  and  get 
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an  abortion  if  you  lived  in  Cody,  WY.  So  if  you  were  fortunate,  you 
went  to  Spokane  and  you  could  get  a  "legal  abortion,"  if  there  was 
such  a  thing,  and  there  wasn't. 

I  think  Congress  and  the  courts  have  responded  pretty  well. 
They  took  away  a  bizarre,  foul,  illegal  procedure  called  illegal  abor- 
tion, which  is  going  to  take  place  whether  you  like  it  or  whether 
I  like  it.  Abortion  will  take  place  in  the  world,  and  if  you  want  to 
continue  to  talk  about  that,  then  that  is  the  flight  from  reaJity. 
That  is  a  flight  from  all  human  logic.  Abortions  are  going  to  take 
place  because  women  will  choose  to  have  abortions  whether  you 
like  it  or  I  like  it — sad,  but  true.  If  they  are  going  to  have  them, 
let  us  hope  that  they  are  legal  procedures,  with  proper  hygiene, 
proper  medical  care,  everything  that  goes  with  it.  If  you  want  to 
go  back  to  this  kind  of  thing,  then  get  back  in  the  back  room  with 
a  coat  hanger.  That  is  the  reality.  There  is  no  other  reality  if  you 
want  to  talk  about  that.  People  will  have  abortions. 

To  speak  for  the  world  at  large  about  cultures,  you  know,  there 
are  some  cultures  where  they  allow  a  woman  to  have  a  baby  and 
if  it  doesn't  look  right  to  them,  to  some  shaman  or  someone  else, 
they  just  lay  it  on  a  stump  and  walk  away. 

Mr.  Kmiec.  It  is  not  ours,  is  it.  Senator? 

Senator  Simpson.  It  is  not  my  idea,  not  my  idea  at  all.  It  is  foul 
and  terrible, 

Mr.  Kmiec.  We  are  going  down  that  road. 

Senator  Simpson.  Well,  I  don't  believe  that  at  all.  We  are  going 
down  the  road  to  illegal  abortion.  That  is  where  we  are  going,  and 
that  is  a  very,  very  sad  human  prospect  for  an  American  to  con- 
sider. 

The  Chairman.  Well,  this  commerce  clause  issue  is  an  important 
one  because  Congress'  commerce  clause  authority  certainly  is  in- 
volved here.  If  this  bill  is  unconstitutional,  are  other  bills  address- 
ing abortion,  such  as  the  Freedom  of  Choice  Act  or  bills  protecting 
access  to  clinics,  unconstitutional? 

Mr.  Seidman.  Senator,  I  don't  know.  I  would  want  to  study  that, 
but  there  is 

The  Chairman.  But  you  see  the  issue. 

Mr.  Seidman.  Yes,  but  there  is  this  distinction,  sir.  The  other 
legislation  may  well  be  constitutional  not  under  the  commerce 
clause,  but  under  Congress'  powers  to  enforce  the  14th  amendment 
under  section  5.  The  Supreme  Court  has  said 

The  Chairman.  The  great  catch-all? 

Mr.  Seidman.  Well,  that  is  your  word.  That  is  not  mine. 

The  Chairman.  That  is  the  word  of  a  lot  of  people. 

Mr.  Seidman.  There  are  Supreme  Court  cases 

The  Chairman.  Anything  we  can't  justify  in  the  law,  we  say  it 
is  justified  there. 

Mr.  Seidman.  Well,  there  are  Supreme  Court  cases  that  hold 
that  Congress  has  power  under  section  5  of  the  14th  amendment 
to  enforce  the  rights  enumerated  there,  including  the  due  process 
clause  which  contains  the  abortion  right.  The  problem  with  using 
that  source  of  authority  for  this  legislation  is  that  the  Court  has 
also  held  that  fetuses  are  not  persons  within  the  meaning  of  the 
14th  amendment. 
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Now,  again,  I  just  work  here;  I  am  just  reporting  what  the  Su- 
preme Court  has  said.  That  doesn't  mean  I  agree  with  it,  but  that 
is  currently  the  law. 

The  Chairman.  That  is  a  pretty  big  stretch.  Go  ahead.  Professor 
Kmiec. 

Mr.  Kmiec.  Well,  as  you  might  suspect,  we  disagree.  The  Lopez 
decision  says  quite  clearly  that  you  and  Congress  retain  the  au- 
thority to  regulate  instrumentalities  of  commerce,  channels  of  com- 
merce, and  those  things  which  substantially  affect  interstate  com- 
merce and  that  pertain  to  economic  activity. 

What  we  have  is  one  decision,  an  important  decision,  one  that 
many  of  us  hail  and  are  cheered  by  that  says  if  you  don't  have  eco- 
nomic activity,  if  you  don't  have  channels  of  interstate  commerce 
involved,  if  you  don't  have  instrumentalities  involved,  then  it  is 
perhaps  beyond  Federal  authority. 

Here,  we  do  have  channels  of  interstate  commerce  involved.  We 
do  have  people  traveling  in  interstate  commerce  to  obtain  these 
procedures,  and  in  the  third  category  of  substantially  affecting 
interstate  commerce,  I  think  we  clearly  have  an  economic  activity. 
I  am  a  little  bit  surprised  here,  as  I  suspect  the  chairman  is.  Every 
other  time  this  issue  has  come  up,  those  who  want  far-flung,  ex- 
pansive Federal  authority  have  just  kind  of  written  the  commerce 
clause  a  blank  check.  Well,  the  commerce  clause  is  not  a  blank 
check.  The  Supreme  Court  says  that,  but  it  is  at  least  within  the 
four  corners  of  that  negotiable  instrument  this  statute  falls. 

The  Chairman.  Well,  it  is  surprising  that  some  of  our  folks  on 
the  left  all  of  a  sudden  want  to  decrease  the  reach  of  the  commerce 
clause  in  this  matter,  and  I  might  add  in  other  matters.  Take  the 
Hobbs  Act. 

Mr.  Seidman.  Senator,  I  think,  in  fairness,  people  on  both  sides 
tend  to  read  the  commerce  clause  the  way  it  favors  them. 

The  Chairman.  That  is  right,  and  I  think  both  extremes  are 
more  sanctimonious  than  those  who  are,  let's  say,  in  the  80  percent 
of  the  public.  But  the  fact  of  the  matter  is  that  as  I  look  at  the 
Hobbs  Act,  you  know,  union  violence  is  a  very  bad  thing  until  you 
try  to  federalize  the  remedy  for  it,  knowing  that  some  States  are 
so  unionized  that  the  public  officials  are  afraid  to  do  anj^hing 
about  it.  Well,  here  we  have  a  situation  where  if  you  address  and 
look  at  the  history  of  the  commerce  clause,  it  is  clear  that  it  is  con- 
stitutional. 

Mr.  Kmiec.  And  if  I  might  just  add,  Senator,  if  there  was  even 
any  question,  what  you  have  here,  at  best,  is  a  jurisdictional  predi- 
cate. 

The  Chairman.  Yes. 

Mr.  Kmiec.  It  is  not  going  to  make  the  statute  unconstitutional. 
It  may  have  some  effect  on  where  it  is  applied,  and  I  don't  even 
believe  that. 

The  Chairman.  Well,  there  is  one  last  question  I  would  like  to 
ask.  I  think  all  of  us  would  be  interested  in  it,  and  that  is  regard- 
less of  which  side  of  this  you  are  on,  comment  on — and  I  would  like 
both  of  you  to  if  you  would  like  to — Professor  Seidman's  contention 
that  this  particular  bill  may  amount  to — or  I  think  you  say  it 
amounts  to  unconstitutional  gender  discrimination.  Did  I  misquote 
you  there? 
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Mr.  Seidman.  Well,  this  provision  in  the  bill  is  just  bizarre.  That 
is  the  only  way  I  can  refer  to  it.  I  don't  think  this  is  the  most  im- 
portant thing  for  us  to  talk  about  here,  but  the  fact  is 

The  Chairman.  But  it  is  an  interesting  thing  to  me.  That  is  why 
I  am  asking. 

Mr.  Seidman.  The  bill  provides  a  right  of  action  for  the  maternal 
grandparents  of  the  fetus,  but  not  for  the  paternal  grandparents  of 
the  fetus,  in  circumstances  where  the  mother  has  not  attained  the 
age  of  18.  Now,  I  have  to  confess.  Senator,  I  just  don't  know  what 
the  people  who  wrote  that  language  were  thinking  about.  The  only 
word  I  can  think  of  to  describe  it  is  bizarre  and,  as  I  say,  I  bring 
it  to  your  attention  not  because  that  matters  a  whole  lot  in  the 
great  scheme  of  things,  but  because  I  think  it  says  something  in 
general  about  the  way  in  which  this  bill  was  crafted. 

The  Chairman.  Professor  Kmiec. 

Mr.  Kmiec.  It  is  new  constitutional  law  to  me  to  think  that  pa- 
ternal grandparents  have  a  fundamental  right  to  sue  doctors. 

Mr.  Seidman.  I  didn't  say  that. 

Mr.  Kmiec.  I  think,  fundamentally,  under  the 

The  Chairman.  Now,  this  is  the  kind  of  thing  I  like  to  get  into. 
My  gosh,  if  we  are  going  to  have  a  debate,  let's  have  one.  [Laugh- 
ter.] 

Mr.  Seidman.  I  think,  in  fact,  the  bill  was  drafted  reasonably 
carefully.  Assuming  that  one  wanted  to  apply  the  abortion  cases 
and  the  abortion  case  framework  to  this  legislation,  giving  a  cause 
of  action  is  entirely  rational  to  maternal  grandparents,  given  the 
fact  that  they  are  the  parents  of  the  minor  daughter  who  is  consid- 
ering the  abortion  and  so  they  are  literally  tracking  the  abortion 
case  considerations. 

The  Chairman.  I  understand  that  Senator  DeWine  would  like  to 
put  something  in  the  record. 

Senator  DeWine.  Thank  you,  Mr.  Chairman.  Earlier  today,  our 
first  witness  was  Brenda  Shafer  and  her  credibility  was  attacked 
by  several  of  my  colleagues  based  on  an  allegation  that  a  Federal 
judge  in  Ohio  had  not  accepted  an  affidavit  from  her.  I  have 
checked  into  this  and  what  I  have  found,  Mr.  Chairman,  is  that 
this  affidavit  was  offered  by  the  Ohio  attorney  general's  office.  The 
court  said  that  they  declined  to  accept  into  evidence  at  this  time, 
at  least,  the  affidavit  of  Brenda  Shafer.  The  court  then  goes  on  to 
give  the  rationale  for  that. 

I  would  like  this  made  a  part  of  the  record.  This  is  a  transcript 
from  the  court.  I  think  I  will  let  every  member  judge  for  himself 
or  herself  when  they  read  it,  but  I  think  a  fair  reading  of  this  is 
that  her  affidavit  that  the  Ohio  attorney  general's  office  offered 
was  not  rejected  on  any  merits  on  the  basis  of  veracity  or  credibil- 
ity of  the  witness.  It  was  rejected,  as  the  court  says,  because  the 
witness  is  not  available  for  cross-examination,  and  it  is  my  under- 
standing also  it  was  rejected  because  of  the  time  it  was  actually  of- 
fered, but  it  had  nothing  to  do  with  credibility  of  the  witness  at  all. 

The  Chairman.  Well,  thank  you.  We  will  put  that  in  the  record. 

[The  information  referred  to  follows:] 
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Transcript  From  Judge  Rice's  Chambers,  November  15,  1995 

IN  OPEN  court: 

The  Court:  I  apologize  for  keeping  everyone  waiting. 

I  have  some  comments  that  I  woiild  like  to  deliver.  Then  I  need  to  meet  with  the 
Attorneys. 

For  reasons  that  will  or  shovild  become  apparent,  this  Court  would  decline  to  ac- 
cept into  evidence  at  this  time  at  least  the  amdavit  of  Brenda  Shafer. 

The  Court  sees  a  distinction  for  purposes  of  receiving  an  affidavit  into  evidence, 
one  which  sets  forth  opinions  and  facts  of  a  general  nature  on  which  opinions  are 
offered,  such  affidavits  being  admitted  with  regularity  in  preliminary  injunction  pro- 
ceedings on  the  one  hand,  and  on  the  other  hand  an  affidavit  setting  forth  simply 
facts  and  observations  by  a  particular  witness  who  is  not  available  for  cross-exam- 
ination. 

This  case  presents  as  we  know  a  challenge  to  the  constitutionality  of  house  bill 
135  which  was  enacted  by  the  Ohio  General  Assembly  on  August  sixteenth  of  nine- 
teen ninety  five  and  which  is  to  become  effective  at  twelve  on  one  a.m.,  tomorrow, 
November  fourteenth  of  nineteen  ninety  five. 

The  act  itself  creates  two  separate  bans.  First,  the  act  bans  the  use  of  the  dilation 
and  extraction,  D  and  X  procedure  in  all  abortions  including  those  performed  *  *  ♦ 

Senator  Simpson.  Mr.  Chairman? 

The  Chairman.  Yes? 

Senator  Simpson.  May  I  thank  you  for  your  work  here  today. 
Knowing  you  as  I  do,  and  yet  knowing  your  views,  too,  and  they 
are  strongly  held,  this  is  tough  for  you,  tough  for  all  of  us,  tougn 
for  these  men,  tough  for  these  women,  tough  for  these  mothers, 
tough  for  all  of  America.  You  have  been  very  fair.  You  let  every- 
body express  themselves.  I  know  how  deeply  you  feel,  and  I  just  ad- 
mire you,  the  way  you  have  handled  it  today.  You  couldn't  have 
been  more  fair. 

The  Chairman.  Well,  thank  you.  Senator  Simpson.  That  means 
a  great  deal  to  me.  I  have  to  sav  that  I  fought  having  this  hearing 
because  I  just  felt  like  it  would  oe  superfluous,  and  again  that  was 
a  shallow  viewpoint,  I  have  to  confess  here,  because  I  think  this 
hearing  has  been  an  excellent  hearing.  We  have  had  top  people 
from  both  sides. 

I  do  think  it  was  unseemly  to  question  the  integrity  of  our  first 
witness.  Nobody  is  questioning  the  integrity  of  Dr.  Haskell.  We  will 
just  take  his  words  for  what  they  say,  and  they  are  horrifying  if 
you  read  them.  I  will  be  happy  to  take  every  word  and  just  say  that 
he  means  them  and  he  believes  them  and  tnat  is  the  way  it  is. 

Senator  Thompson.  Mr.  Chairman? 

The  Chairman.  Yes,  sir.  Senator  Thompson. 

Senator  Thompson.  I  don't  want  to  prolong  it.  You  mentioned 
one  thing  that  I  just  wanted  to  make  a  brief  comment  on,  one  of 
the  difficulties  that  this  situation  presents  here,  and  that  has  to  do 
with  the  commerce  clause.  It  has  been  alluded  to,  and  the  professor 
is  exactly  right.  Each  side  in  these  arguments  takes  the  position 
of  the  commerce  clause  that  helps  them  at  the  moment. 

Many  of  us  have  been  arguing  for  years,  and  one  of  the  reasons 
why  we  came  up  here  was  because  we  felt  like  the  Federal  Govern- 
ment should  not  be  encroaching  on  every  aspect  of  everybody's  life. 
The  Lopez  decision  comes  along  and  we  say  alleluia;  finally,  the  Su- 
preme Court  is  getting  some  reasonableness  into  their  interpreta- 
tion of  the  commerce  clause.  They  said  that  possession  of  a  gun  in 
a  school  does  not  affect  interstate  commerce.  Not  all  guns  are  made 
in  Arkansas.  Presumably,  they  were  sent  in  from  out  of  State.  In 
many  cases,  they  were  commercial  transactions  where  those  guns 
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were  purchased,  but  still  the  Supreme  Court  said  that  does  not 
substantially  affect  interstate  commerce. 

I  am  not  arguing  against  the  ban.  I  have  taken  a  position  on  that 
for  my  own  good  reasons  and  I  will  stick  there,  but  I  think  we 
should  realize  that  if,  in  fact,  this  turns  out  to  be  upheld  under  the 
commerce  clause,  I  don't  see  a  whole  lot  that  the  Federal  Govern- 
ment can't  reach.  If  we  in  Congress  go  into  the  smallest  community 
in  America  and  regulate  this  kind  of  procedure — sure,  somebody 
may  travel  across  interstate  lines,  but,  you  know,  these  guns  travel 
across  interstate  lines,  too. 

It  is  a  real  dilemma  for  me,  and  a  problem,  and  I  don't  think  we 
ought  to  sweep  it  under  the  rug,  those  of  us  who  are  concerned 
about  the  centralization  of  our  Government  and  our  regulating  ev- 
erything from  up  here.  If  this  is  consistent  with  Lopez,  then  I  don't 
see  that  many  of  us  who  were  cheered  by  Lopez  have  much  to  cheer 
about  an3rmore  from  the  standpoint  of  interpretation  of  the  com- 
merce clause. 

The  Chairman.  Well,  I  think  that  is  a  good  point.  Unlike,  say, 
the  Freedom  of  Choice  Act,  this  act  does  not  enforce  so-called 
rights,  but  instead  regulates  a  procedure  used  by  physicians,  and 
I  think  many  would  argue  that  it  is  constitutional  under  Lopez  be- 
cause it  regulates  an  industry;  that  is,  the  medical  industry. 

Both  of  you  have  been  excellent  here  today.  As  far  as  I  am  con- 
cerned, I  think  we  have  had  a  fair  airing  of  the  two  sides  here  and 
I  think  this  has  been  a  very  good  hearing.  I  want  to  thank  all  of 
my  colleagues  for  participating  so  much  in  it. 

Senator  Thurmond  has  asked  that  we  insert  a  statement  on  the 
legislation  into  the  record  and  we  will  do  so  at  this  point,  without 
objection. 

[The  prepared  statement  of  Senator  Thurmond  follows:] 

Prepared  Statement  of  Senator  Strom  Thurmond 

Mr.  Chairman:  I  firmly  believe  that  this  legislation  is  needed  and  should  be 
passed  by  the  Congress. 

This  bill  will  be  discharged  from  the  Judiciary  Committee  on  November  27,  1995, 
pvirsuant  to  our  directions  from  the  Senate. 

It  is  my  belief  that  this  legislation  will  pass  and  then  the  President  should  sign 
it  into  law. 

Mr.  Chairman,  we  have  heard  many  examples  of  partial-birth  abortions  being  per- 
formed late  in  pregnancy.  The  need  for  legislation  to  ban  partial-birth  abortions  is 
clear. 

One  important  issue  that  must  be  addressed  here  is  the  constitutionality  of  the 
partial-birth  abortion  ban.  I  beUeve  that  based  on  Supreme  Covirt  rulings  in  this 
area,  the  Partial-Birth  Abortion  Ban  Act  of  1995  would  survive  a  constitutional 
challenge.  In  fact,  in  Planned  Parenthood  of  Southeastern  Pennsylvania  v.  Casey  the 
Supreme  Court  stated. 

The  woman's  hberty  is  not  so  unlimited  *  *  *  that  from  the  outset  the 
State  cannot  show  its  concern  for  the  Ufe  of  the  unborn,  and  at  a  later  point 
in  fetal  development  the  State's  interest  in  Ufe  has  sufficient  force  so  that 
the  right  of  the  woman  to  terminate  the  pregnancy  can  be  restricted. 

The  Casey  decision  established  the  "undue  burden"  test  with  the  threshold  ques- 
tion being  whether  the  abortion-related  statute  imposes  an  "undue  burden"  on  a 
mother's  right  to  choose  to  have  an  abortion. 

Mr.  Chairman,  I  beUeve  that  H.R.  1833  would  survive  constitutional  challenge 
and  woiild  be  subject  to  the  "rational  basis"  scrutiny  because  it  does  not  impose  an 
"undue  burden"  on  the  mother's  right  to  choose  to  have  an  abortion.  The  legislation 
is  constitutionally  sound,  serves  a  legitimate  governmental  interest,  and  hopefully 
will  soon  become  law. 

Thank  you. 
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The  Chairman.  I  want  to  thank  both  of  you  for  being  here.  I 
know  it  has  been  uncomfortable  to  sit  around  here  all  day,  as  this 
has  taken  quite  a  bit  of  time,  but  you  have  given  our  country  a 
great  deal  of  service  and  we  appreciate  both  of  you  for  being  here. 

Mr.  Seidman.  Thank  you,  Senator. 

Mr.  Kmiec.  Happy  to  help.  Senator. 

The  Chairman.  Thank  you  very  much.  With  that,  we  will  end 
this  hearing.  I  guess,  on  the  27th  the  committee  will  be  discharged 
and  the  bill  will  go  to  the  floor,  and  then  we  will  just  have  to  face 
this  issue  there.  We  appreciate  the  advice  we  have  been  given 
today.  Thanks  so  much. 

With  that,  we  will  recess  until  further  notice. 

[Whereupon,  at  3:12  p.m.,  the  committee  was  adjourned.] 
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AN  ACT 

1  Be  it  enacted  hy  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  SECTION  1 .  SHORT  TITLE. 

4  Tliis  Act  may  be  cited  as  the  "Partial-Birth  Abortion 

5  Ban  Act  of  1995". 

6  SEC.  2.  PROHIBITION  ON  PARTIAL-BIRTH  ABORTIONS. 

7  (a)  Ix  Gexe]1.\L.— Title  18.  United  States  Code,  is 

8  amended  l)y  inserting  after  chapter  73  the  f■c)il()\vill^■: 

9  "CHAPTER  74— PARTIAL-BIRTH  ABORTIONS 

"Sec. 

"1531.   Partial-birth  abortions  prohibited. 

(209) 
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1  "§  1531.  Partial-birth  abortions  prohibited 

2  ''(a)  \\^ioever,  in  or  affecting;  interstate  oi-  foreigii 

3  commerce,   knowingly  i)erforms   a   partial-birth   abortion 

4  and  thereby  kills  a  human  fetus  shall  be  fined  under  this 

5  title  or  imprisoned  not  more  than  tvvo  years,  or  both. 

6  "(b)  As  used  in  tliis  section,  the  term  'partial-birth 

7  abortion'  means  an  abortion  in  which  the  person  perform- 

8  ing  the  abortion  partially  vaginally  delivers  a  living  fetus 

9  before  killing  the  fetus  and  completing  the  dehvei^\ 

10  "(c)(1)  The  father,  and  if  the  mother  has  not  at- 

11  tained  the  age  of  18  years  at  the  time  of  the  abortion, 

12  the  maternal  grandparents  of  the  fetus,  may  in  a  civil  ac- 

13  tion  obtain  appropriate  reUef,  unless  the  pregnancy  re- 

14  suited  from  the  plaintiffs  criminal  conduct  or  the  plaintiff 

15  consented  to  the  abortion. 

16  "(2)  Such  relief  shaU  include— 

17  "(A)   money  damages  for  all  injuries,  psycho- 

18  logical  and  physical,  occasioned  by  the  violation  of 

19  this  section;  and 

20  "(B)   statutory'  damages  equal   to  tlii-ee  times 

21  the  cost  of  the  partial-birth  abortion. 

22  "(d)  A  woman  uj)on  whom  a  pailial-birtli  abortion 

23  is  performed  may  not  be  prosecuted  under  this  section, 

24  for  a  conspiracy'  to  Aiolate  this  section,  or  for  an  offense 

25  under  section  2,  3,  or  4  of  tliis  title  based  on  a  \iolation 

26  of  this  section. 

HR  1833  RIS 
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1  "(e)  It  is  nil  affirmative  ileieiise  to  a  pi-osecutioii  or 

2  a  ei'vil  action  under  this  section,  which  must  be  proved  l)v 

3  a   pi-eponderauee  of  the  evidence,  that  the  partial-hirtli 

4  abortion  was  performed  by  a  physician  who  reasonably  be- 

5  Ueved — 

6  "(1)  tlie  partial -birth  abortion  was  necessary'  to 

7  save  the  hfe  of  the  mother;  and 

8  "(2)  no  other  procedure  would  suffice  for  that 

9  purpose.". 

10  (b)  Clerical  Amendment. — The  table  of  chapters 

11  for  part  I  of  title  18,  United  States  Code,  is  amended  by 

12  inserting  after  the  item  relating  to  chapter  73  the  follow- 

13  ing  new  item: 

"74.  Partial-birth  abortions  1531". 

Passed  the  House  of  Representatives  November  1, 
1995. 

Attest:  ROBIN  H.  CARLE, 

Ckrk. 
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QUESTIONS  AND  ANSWERS 


WRITTEN  QUESTIONS  OF  SENATOR  LEAHY 
TO  PANEL  II  (PHYSICIANS)  AT  HEARING  ON 
"H.R.  1833.  THE  PARTIAL-BIRTH  ABORTION  BAN  ACT  OF  1995" 

November  17, 1995 

1.  H.R.  1833,  "The  Partial-Birth  Abortion  Act,"  would  impose  criminal  liability  on  anyone 
who  "knowingly  performs  a  partial-birth  abortion,"  and  exempt  only  the  pregnant  woman  from 
prosecution  under  the  bill  and  under  other  current  criminal  statutes  that  impose  liability  for 
conspiracy,  aiding  and  abetting,  accessory  after  the  fact,  and  misprision  of  felony  (i.e.,  knowing 
about  the  actual  commission  of  a  felony  but  not  as  soon  as  possible  making  known  the  same  to 
the  appropriate  authorities).  The  scope  of  criminal  liability  under  this  bill  is  not  limited  solely  to 
the  physician  who  actually  performs  the  so-called  "partial-birth  abortion."  Nurses,  counselors, 
anesthesiologists  and  other  medical  personnel  providing  assistance  to  a  pregnant  woman 
imdergoing,  or  a  physician  performing,  such  an  abortion  would  face  possible  liability  as  co- 
conspirators or  aiders  and  abettors. 

(a)  Do  you  think  this  is  fair? 

(b)  Would  the  risk  of  criminal  liability  for  aiding  and  abetting  a  "partial-birth 
abortion",  for  being  an  accessory  after  the  fact  by  providing  comfort  and  assistance  to  physicians 
who  perform  or  women  who  undergo  this  abortion  procedure,  and  for  failing  to  report  the 
performance  of  this  procedure,  have  any  effect  on  the  willingness  of  medical  personnel  to 
provide  counseling  or  assistance  either  before  or  after  any  abortion  procedure? 

2.  This  bill  could  result  in  the  imposition  of  criminal  liability  on  anyone  who  knows  about 
the  performance  of  a  so-called  "partial  birth  abortion,"  and  fails  as  soon  as  possible  to  report  it  to 
the  authorities.  In  fact,  failure  to  report  this  crime  could  result  in  a  jail  term  of  three  years  under 

1 8  U.S.C.  §  4,  a  year  longer  than  the  penalty  provided  under  the  bill  for  performing  the  abortion 
itself     Do  you  have  any  concern  that  this  bill  would  threaten  the  ability  of  women  to  keep 
private  their  decision  to  have  such  an  abortion,  because  anyone  who  learns  about  it,  even  in  the 
context  of  providing  post-abortion  treatment  or  counseling,  would  risk  a  jail  sentence  for  failing 
to  report  it? 

3.  H.R.  1 833  defines  "partial-birth  abortion"  to  mean  "an  abortion  in  which  the  person 
performing  the  abortion  partially  vaginally  delivers  a  living  fetus  before  killing  the  fetus  and 
completing  the  delivery." 

(a)  Which  abortion  procedures,  if  any,  used  during  the  first  trimester  of  pregnancy 
could  be  covered  by  this  definition? 

(b)  Dr.  J.  Courtland  Robinson,  Professor  of  Gynecology  and  Obstetrics,  Johns 
Hopkins  School  of  Medicine,  points  out  in  his  written  testimony  that,  "in  a  2nd  trimester 
abortion  done  by  any  method,  you  may  have  a  point  at  which  part  of  the  fetus  passes  out  of  the 
cervical  os,  for  example,  the  hand  protrudes  an  inch,  before  fetal  demise  has  occurred."  Which 
abortion  procedures,  if  any,  used  during  the  second  trimester  of  pregnancy  could  be  covered  by 
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the  "partial-birth  abortion"  definition  in  the  bill? 

(c)        The  definition  of  "partial-birth  abortion"  under  H.R.  1 833  covers  only  procedures 
where  the  fetus  is  "vaginally"  delivered.  Would  this  bill  have  the  effect  of  promoting  caesarian 
section  as  an  abortion  procedure  since  that  procedure  would  carry  no  risk  of  criminal  liability 
under  this  bill? 

4.  Do  analgesics  and  anesthetics  given  to  a  pregnant  woman  undergoing  an  abortion  provide 
any  pain  relief  to  the  fetus,  even  if  the  medication  stops  short  of  killing  a  fetus? 

5.  If  a  doctor  began  an  induction  abortion  procedure  and  the  fetus  was  unable  to  fit  through 
the  cervix,  perhaps  due  to  an  enlarged  head,  what  options  would  that  doctor  have  to  ensure  that 
the  procedure  was  finished  safely? 

6.  The  Supreme  Court  has  repeatedly  held  since  Roe  v.  Wade  that  a  State  may  regulate  or 
even  ban  abortions  post-viability,  except  where  it  is  necessary  to  preserve  the  life  or  health  of  the 
mother.  In  a  companion  case  to  Roe  v.  Wade,  the  Supreme  Court  defined  "hejdth"  to  include, 
"all  factors-physical,  emotional,  psychological,  familial,  or  the  woman's  age-  relevant  to  the 
well-being  of  the  patient."  As  physicians,  how  do  you  distinguish  between  what  is  meant  by 
"life"  and  what  is  meant  by  "health"  of  the  mother? 

(a)  What  conditions  involving  the  "health"  of  the  pregnant  woman  would  in  your 
mind  justify  a  third  trimester  abortion? 

(b)  What  conditions  involving  the  "life"  of  the  pregnant  woman  would  in  your  mind 
justify  a  third  trimester  abortion? 

(c)  Would  a  pregnant  woman's  depression  justify  a  third  trimester  abortion? 
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Answers  to  Questions  Submitted  by  Senator  Leahy 

1.  This  question  needs  to  be  answered  on  three  different 
levels.  In  regards  to  the  patient,  es  a  physician  who  has 
counseled  many  women  who  are  considering  abortion,  i  know 
for  a  fact  that  women  in  these  circumstances  are  highly 
vulnerable;  generally  uninformed  in  regards  to  abortion 
procedures;  and  are  primarily  looking  for  a  health  care 
practitioner  who  will  empathize  with  them  and  tend  to  their 
needs.  They  will,  therefore,  'consent'  to  almost  anything. 
In  recognition  of  the  knowledge  and  the  power  differential 
that  exists  between  doctors  and  their  patients,  as  well  as 
the  high  level  of  trust  that  characterizes  the 
doctor/patient  relationship,  it  makes  perfect  sense  to  me 
that  women  should  not  be  penalized  for  trusting  and 
believing  their  doctors  and  are  therefore  exempt  from 
criminal  liability  under  HR  1833. 

Physicians  and  health  care  workers,  however,  are  very 
knowledgable  in  regards  to  abortion  options.  Should  this 
procedure  become  illegal,  as  responsible  adults,  I  think  our 
society  would  expect  such  individuals  to  obey  the  law  or 
suffer  the  consequences.  Willful  participation  in  outlawed 
abortion  procedures  should  not  be  treated  any  differently 
than  any  other  crime. 

If  we  are  to  believe  the  statistics  given  to  us  by  the 
abortion  industry,  outlawing  this  procedure  would  have  no 
effect  whatsoever  on  the  other  procedures  that  remain  legal. 
First  of  all,  relatively  few  abortionists  perform  this 
procedure  and  the  partial-birth  abortion  technique  is 
distinctly  different  from  other  methods.  Medical 
procedures  such  as  saline,  prostaglandins  and  oxytocin  are 
generally  performed  in  hospitals.  D&E  (dilatation  and 
evacuation)  involves  dismembering  the  fetus  and 
"reassembling  it"  on  the  table.  In  none  of  these  procedures 
does  the  operator  deliver  every  part  cf  the  anatomy,  except 
the  head,  before  striking  a  lethal  blow  and  completing  the 
delivery. 


2.  The  person  at  fault  in  this  question  is  once  again  the 
abortion  provider .. .not  the  patient.  if  a  woman  wants  to 
have  a  legal  procedure  done  and  presents  herself  to  an 
abortion  provider,  she  should  not  be  required  to  be 
knowledgable  of  surgical  abortion  techniques.  If  anything, 
the  first  two  questions  underscore  the  need  to  regulale  the 
aibortion  industry  so  that  the  entrusting  public  need  not  be 
concerned  with  practitioners  who  practice  medicine  anyway 
that  they  want  to  even  if  it  means  breaking  the  law  or 
having  flagrant  disregard  for  patient  safety. 


3.  Absolutely  none  of  the  first  trimester  procedures  are 
covered  by  the  definition  of  partie^l  birth  abortion. 
Suction  catheters  are  primarily  used  and  all  of  the  tissues 
are  removed  at  once. 

Dr.  Robinson's  comments  indicate  a  concern  that  the 
DiE,  or  dismemberment  procedure,  would  be  covered  by  this 
bill.   This  concern  is  unfounded.   Again,  in  a  dismemberment 
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procedure/  while  it  is  unknown  at  what  precise  point  fetal 
demise  occurs,  the  baby  is  torn  into  pieces  and  reassembled 
on  a  table.  It  is  never  the  intent,  nor  the  practice,  to 
extract  the  baby  whole  and  then  kill  it. 

Abortion  providers  always  have  two  goals  when  caring 
for  a  client:  to  make  sure  that  the  mother  physically 
survives  the  procedure  and  to  make  sure  that  the  baby  does 
not.  You  can  therefore  rest  assured  that  an  abortion 
provider  will  never  do  a  Cesarean  section  to  abort  a 
pregnancy  because  this  would  not  allow  this  person  to 
legally  accomplish  their  second  goal. 

The  second  goal  of  the  abortion  provider  should  also 
make  it  glaringly  apparent  why  the  abortion  industry  insists 
that  this  procedure  is  "safe"  even  though  medical  textbooks 
have  stated  the  contrary.  The  surgical  technique  of  total 
breech  extraction,  if  done  in  the  office,  allows  an  abortion 
provider  the  opportunity  to  claim  that  they  are  protecting 
the  woman's  life  and  health  by  killing  the  child  when  in 
reality  the  entire  scenario  is  set  up  to  allow  them  the 
legal  opportunity  to  end  a  child's  life  in  a  manner  that  has 
primarily  been  established  for  their  convenience. .. ignoring 
the  known  health  risks  to  the  mother. 


4.  There  is  no  "standard  of  care"  in  regards  to  the 
analgesia  given  to  mothers  who  have  undergone  this 
procedure.  What  can  be  stated,  however,  is  that  abortion 
practitioners  have  documented  that  they  administer  "local 
anesthetics",  nitrous  oxide  (or  laughing  gas)  and  anti- 
anxiety medications  to  their  patients.  An  eyewitness  also 
reports  seeing  a  baby  move  prior  to  having  the  base  of  its 
skull  punctured  at  which  time  the  baby  exhibited  a  "startled 
reaction".  From  these  reports,  it  can  therefore  be  safely 
said  that  in  some  instances  the  babies,  indeed,  feel 
everything. 

Additionally,  Dr.  Norig  Ellison,  the  President  of  the 
American  Society  of  Anesthesiologists,  stated  before  the 
Senate  Judiciary  Committee  the  following  in  regards  to 
erroneous  statements  made  about  the  effects  of  the 
anesthesia  administered  during  these  procedures  "According 
to  his  written  testimony,  of  which  I  have  a  copy.  Dr. 
Mcitehon  stated  that  anesthesia  given  to  the  mother  as  part 
of  the  procedure  eliminates  any  pain  to  the  fetus,  and  that 
a  medical  coma  is  induced  in  the  fetus,  causing  a 
'neurological  fetal  demise',  or--in  lay  terms-- 'brain 
death".  I  beleive  this  statement  to  be  entirely  inaccurate. 
I  am  deeply  concerned,  moreover,  that  the  widespread 
publicity  given  to  Dr.  McMahon ' s  teatimony  may  cause 
pregnant  women  to  delay  necessary  and  perhaps  life-saving 
medical  procedures,  totally  unrelated  to  the  birthing 
process,  due  to  misinformation  regarding  the  effect  of 
anesthetics  on  the  fetus ...  I  have  not  spoken  with  one 
anesthesiologist  who  agrees  with  Dr.  McMahon' s  conclusion, 
and  in  my  judgement,  it  is  contrary  to  scientific  fact.  It 
simply  must  not  be  allowed  to  stand." 
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5.  The  options  available  depend  on  the  gestational  age  and 
the  facility  in  which  the  abortion  is  taking  place.  If  its 
in  an  outpatient  surgical  facility  D4E  techniques  could  be 
used.  If  the  practitioner  discovers  during  the  process  of 
the  procedure  that  an  inaccurate  assessment  of  gestational 
age  has  been  made,  for  the  safety  of  the  mother,  immediate 
transfer  to  a  hospital  is  warranted  where  dismemberment 
techniques (D&E) ;  cephalocentesis  {drainage  of  fluid  from  the 
fetal  head)  with  continued  medical  induction;  relaxing  the 
uterus  with  more  potent  analgesics  or  a  low  transverse/low 
vertical  Cesarean  section  (depending  on  fetal  size  and 
viability)  become  realistic  surgical  options.  It  is  also 
important  to  differentiate  low  transverse/low  vertical 
CesareaJi  sections  from  "classical"  Cesarean  sections  and 
hysterotomy  incisions.  Hysterotomies  and  classical  Cesarean 
sections  are  techniques  in  which  the  surgeon  makes  a 
vertical  incision  through  the  thick,  muscular  portion  of  the 
upper  uterus.  These  types  of  C/sections  necessitate  repeat 
Cesarean  sections  in  subsequent  pregnancies.  In  contrast, 
the  low  transverse/vertical  incisions,  which  are  the 
incisions  of  choice  for  over  25%  of  the  births  in  our 
country,  allow  the  woman  the  opportunity  to  undergo  a  VBAC 
(vaginal  birth  after  C/section)  trial  with  subsequent 
pregnancies.  They  are  extremely  safe  incisions  and  are 
commonly  used.  It  should  also  be  noted  that  a  hysterotomy, 
or  classical  uterine  incision,  would  only  be  conteinplated 
in  a  pregnancy  that  was  premature  with  an  undeveloped  lower 
uterine  segment.  In  these  instances  pregnancy  termination 
with  medical  agents  of  induction  (ie  prostaglandins,  or 
oxytocin)  would  be  safer  and  more  appropriate.  A  D&E 
procedure  could  be  used  as  well. 


6.  As  an  obstetrician  when  you  perform  a  procedure  to  save 
the  "life"  of  the  mother  you  are  indicating  that  without 
your  prescribed  action  the  woman  would  die  as  a  direct 
result  of  some  complication  related  to  her  pregnancy.  The 
"health"  of  the  mother  is  an  entirely  different  issue.  The 
WHO  definition  of  health  that  was  referred  to  in  Doe  vs 
Bolton  is  wholistic  and  encompassess  social,  emotional  and 
economical  well  being.  It  does  not  correlate  directly  to 
the  absence  or  presence  of  disease.  Such  a  definition  of 
health  legally  results  in  abortion  on  demand  which  negates 
the  whole  concept  of  a  physician  having  to  "justify"  a 
woman's  decision  to  abort  a  pregnancy. 

I  have  at  least  two  to  three  cases  a  year  where  a  third 
trimester  pregnancy  must  be  interrupted  to  save  the  life  of 
the  mother.  In  such  cases  the  patient  needs  to  be 
dolivered.  The  child  frequently  does  not  have  co  die  to 
save  the  mother's  life.  If,  however,  one  has  to  deliver  a 
woman  at  a  stage  where  the  fetus  does  not  have  a  good  chance 
for  survival  there  is  no  question  in  my  mind  that  this  is 
what  you  must  do.   And  I  have  done  so  on  several  occassions. 

Additionally,  at  least  one  or  two  cases  of  fetal 
abnormalities  incompatable  with  life,  are  diagnosed  by  our 
group  every  year.  These  are  the  patients  who  may  have 
emotional  difficulties  with  continuing  the  pregnancy  once 
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they  are  aware  of  the  diagnosis.  Once  again,  in  these  late 
pregnancy  cases,  the  patient  needs  to  he  delivered,  in  a 
hospital  (in  an  area  where  the  patient  will  not  interact 
with  patients  who  are  delivering  normal  babies).,  with 
appropriate  emotional,  spiritual  and  medical  support.  The 
baby,  if  it  is  born  alive,  can  be  allowed  to  die  a  natural 
death  and  if  the  pregnancy  has  been  terminated  by  inducing 
labor  the  parents  frequently  request  to  hold  the  child, 
take  pictures,  and  undergo  the  normal  process  of  grieving. 

A  pregnant  woman  who  lives  in  a  state  that  does  not 
limit  late  pregnancy  abortions  has  the  legal  right  to  the 
procedure  as  a  measure  of  birth  control,  to  cure  depression 
or  anything  else.  "Justification",  by  a  physician  or  anyone" 
else,  is  an  irrelevant  term  given  this  legal  reality. 
However,  specifically  in  regards  to  your  question,  earlier 
this  year,  the  late  Dr.  James  McMahon  provided  to  the  House 
Judiciary  subcommittee  a  list  of  a  self-selected  sample  of 
175  cases  in  which  he  utilized  the  partial-birth  procedure 
for  so-called  "maternal  indications".  Of  this  list,  one- 
third  (33%)  of  the  time  the  partial-birth  procedure  would  be 
more  appropriately  classified  as  a  contraindication  because 
the  mother  already  had  medical  problems  that  are  associated 
with  excessive  bleeding,  premature  delivery,  infection  or  a 
need  to  be  delivered  quickly.  These  conditions  include 
eclampsia,  abruptio  placenta,  amnionitis,  premature  rupture 
of  membranes,  incompetent  cervix  and  blood  clotting 
abnormalities- 


In  addition,  another  22%  were  for  maternal  aepression 
and  16%  for  maternal  conditions  that  are  not  life  or  health 
threatening,  would  persist  after  the  abortion  and  are 
consistent  with  the  birth  of  a  totally  normal  child  (e.g. 
sickle  cell  trait,  prolapsed  uterus,  small  pelvis) , 


Egspectfully  submitt. 


^'-amela  E.  Smith  MD  FAC'C 
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Additional  Questions  Submitted  by  Senate  Judiciary 
Committee 

1.  The  partial  birth  abortion  method  should  never  be  used 
to  save  the  life  of  the  mother.  First  of  all,  it  takes  3 
days  to  perform  this  procedure  while  other  techniques  take 
between  12-35  hours.  Secondly,  the  procedure,  because  it 
involves  manipulating  and  turning  the  baby  inside  tho 
mother's  womb,  is  a  threat  to  maternal  health  and  such 
maternal  risk  are  widely  documented  in  standard  obstetrical 
textbooks.  Abortion  providers  have  even  acknowledged  this. 
Dr.  Warren  Hearn,  the  author  of  Abortion  Practice  was  quoted 
in  the  November  2Cth  edition  of  the  AMA  News  as  stating  in 
regards  to  this  procedure  "I  have  serious  reservations  about 
this  procedure ...  You  really  can't  defend  it... I  would 
dispute  any  statement  that  this  is  the  safest  procedure  to 
use.  Turning  the  fetus  to  a  breech  position  is  potentially 
dangerous .  You  have  to  be  concerned  about  causing 
amniotic  fluid  ©mbolism  or  placental  abruption  if  you  do 
that."  Amniotic  fluis  embolism  has  a  maternal  mortality 
rate  of  almost  100%.  Furthermore,  the  leading  cause  of 
maternal  mortality  in  this  country  is  hemorrhage,  a  defining 
characteristic  of  placental  abruption. 

Additionally,  Dr.  Harlan  Giles,  Professor  of  Obstetrics 
and  Gynecology  at  the  Medical  College  of  Pennsylvania,  who 
performs  medically  indicated  late  pregnancy  abortions  and 
who  is  a  perinatologist  specializing  in  high  risk 
obstetrics,  genetics,  maternal  fetal  medicine  and  ultrasound 
recently  testified  in  regards  to  a  similar  bill  passed  in 
Ohio  the  following  "I  do  not  think  there  are  any  maternal 
conditions  that  I'm  aware  of  that  mandate  ending  the 
pregnancy  that,  also,  require  that  the  fetus  be  dead  or  that 
fetal  life  be  terminated.  In  my  experience  for  twenty 
years,  one  can  deliver  these  fetuses  either  vaginally  or  by 
Cesarean  section  for  that  matter  depending  on  the  choice  of 
the  parents  with  informed  consent  and  with  a  full 
under  stcinding  of  the  risks  of  the  Cesarean  and  the 
likelihood  for  survival.  But  there's  no  reason  these 
fetuses  cannot  be  delivered  intact  vaginally  after  a 
miniature  labor,  if  you  will,  and  be  at  least  assessed  at 
birth  and  given  the  benefit  of  the  doubt." 

2.  A  partial  birth  abortion  represents  a  threat  to  the 
mother's  reproductive  organs  as  she  is  risking  uterine 
rupture,  cervical  incompetence  and  massive  hemorrhage. 
Furthermore,  there  are  at  least  37,000  practicing 
obstetrician/gynecologists  in  this  country,  why,  if  this  is 
the  only  or  the  best  procedure  for  anything,  aren't  more 
doctors   doing   this   procedure?     -nd   why   do   standard 
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obstetrical   textbooks   caution  doctors   against  performing 
procedures  that  involve  moving  the  baby  around  in  the  womb? 


3.  Question  number  three  appears  to  signify  a 
misunderstanding  of  the  "standard  of  care"  that  is 
appropriate  once  a  woman  has  been  told  her  baby  has  an 
abnormality.  Severely  deformed  babies  do  not  "release 
toxins".  A  living  fetus,  even  if  it  is  severely  malformed, 
is  not  a  health  risk  to  its  mother.  The  standard  of  care, 
in  such  cases,  involves  informing  the  mother  of  your 
diagnosis  and  working  together  with  her,  and  her  family,  to 
develop  a  plan  of  management  that  suits  her  emotional  and 
medical  needs.  Many  women  choose  not  to  abort  these 
pregnancies.  They  may  decide  not  to  have  a  C/section  if 
there  is  fetal  distress  or  they  may  not  want  the  baby 
monitored  during  labor.  In  cases  where  a  malformed  fetus 
dies  in  utero,  before  the  mother  goes  into  labor,  you  would 
treat  that  pregnancy  in  the  same  manner  that  you  would  if 
the  baby  did  not  have  abnormalities.  The  standard  of  care 
for  prenatal ly  diagnosed  fetal  abnormalities  is  not 
automatic  abortion. 

Dr.  Harlan  Giles  also  testified,  in  the  Ohio  case,  that 
automatic  abortion  of  a  malformed  fetus  is  not  necessary  and 
is  not  the  standard  of  care.  When  questioned  "are  there 
fetal  conditions  which  require  an  early  delivery  for  the 
safety  of  the  mother?"  He  responded  "...I've  thought  about 
that  very  carefully.  In  Pittsburgh  w©  happen  to  have  a 
significant  percentage  of  mothers  with,  found  to  have 
abnormal  babies  who  elect  to  carry  them  on  to  term  and  not 
end  the  pregnancy.  So  I've  followed  a  number  of  them.  And 
I  cannot  think  of  a  fetal  condition  or  malformation,  no 
matter  how  severe,  that  actually  causes  harm  or  risk  to  the 
mother  of  continuing  the  pregnancy.  In  most  cases  mothers 
carrying  an  abnormal  fetus  such  as  Down's  syndrome, 
anecephaly,  the  absence  of  a  brain  itself,  dwarfism.  Other 
severe  even  lethal  chromosome  abnormalities,  those  mothers 
if  you  follow  their  pregnancy  have  no  higher  risk  of 
pregnancy  con^lications  than  for  any  other  mother  who's 
progressing  to  term  for  a  delivery." 


4.  Again,  the  thousands  of  OBGYNs  in  this  country  manage 
these  difficult  problems  without  partial  birth  abortions. 
Cephaiocentesis  followed  by  vaginal  delivery,  D  &  E 
(dismemberment)  procedures  or  a  low  transverse/low  vertical 
Cesarean  section  are  generally  used  to  deal  with  this 
problem. 


21-191  95-8 
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5.  If  a  mother  is  a  hemophiliac,  a  partial  birth  eibortion 
would  be  even  riskier  for  her,  and  in  my  opinion  is  frankly 
contraindicated.  Number  one,  this  patient  should  not  be 
cared  for  in  an  outpatient  facility,  and  this  is  apparently 
where  most  of  these  procedures  are  now  taking  place.  Number 
two,  this  lady  already  has  a  tendency  towards  bleeding 
because  of  a  clotting  abnormality.  since  uterine  bleeding, 
during  pregnancy,  is  controlled  primarily  by  uterine 
contractions  that  tamponade  the  engorged  blood  vessels  that 
reside  in  the  muscular  portion  of  the  uterus;  to  "relax"  a 
hemophiliac  woman's  uterus  in  the  office  while  you  perform 
this  procedure  puts  this  patient  in  double  jeopardy  for  a 
hemorrhagic  catastrophy.  If  an  abortion  is  necessary  in 
this  patient  it  should  be  done  in  a  hospital  with  medical 
agents  that  promote  uterine  contractility  and  where  you  have 
an^le  access  to  blood  products,  fluids  and  replacement 
clotting  factors . 


6.  I  truly  do  not  understand  how  "sucking  a  baby's  brains 
out"  is  considered  by  anybody  to  be  a  humane  way  to  end  a 
child's  life.  I  would  much  rarher  deliver  the  child  and 
support  it  in  a  fashion  similar  to  that  given  to  hospice 
patients.  When  dealing  with  the  deveiopmentally  deformed  it 
helps  to  remember  that  "but  for  the  grace  of  G-d  go  I".  I 
would  never  want  my  life  to  be  ended  with  a  technique  like  a 
partial  birth  abortion. 


7.  As  I  stated  previously,  partial-birth  abortion  is  a 
perverted  variant  of  a  rarely  used  obstetrical  procedure 
called  total  breech  extraction  or  internal  podalic  version. 
In  Williams  Obstetrics,  a  standard  textbook  for  our  field  it 
emphatically  states  in  regards  to  the  safety  of  this 
procedure  "there  is  presently  insufficient  evidence  to 
docTiment  its  safety.  .  .There  are  few,  if  any  indications  for 
internal  podalic  version  other  than  the  delivery  of  a  seeond 
twin.  The  possiblity  of  serious  trauma  to  the  fetus  and  the 
mother  during  internal  podalic  version  of  a  cephalic 
presentation  is  apparent..."  If,  therefore,  it  is  not  in 
the  mother's  best  interest  to  perform  this  procedure  when 
the  intent  is  to  deliver  the  baby  alive,  and  when  you  are 
working  in  a  hospital  with  an  anesthesiologist  nearby,  why 
does  it  suddenly  become  the  "best,  safest  and  least 
traumatic  option"  when  you  are  operating  in  an  outpatient 
clinic,  with  local  anesthesia  and  the  intent  is  to  deliver  a 
dead  baby?  All  late  preganancy  termination  procedures, 
regardless  of  the  indications,  are  risky.  For  the  sake  of 
the  mother,  as  well  as  the  viaHe  child,  they  need  to  be 


221 

conducted  in  facilities  with  proper  monitoring  and 
equipment  that  is  readily  available  to  handle  unexpected 
medical  emergencies.  Abortion  procedures  that  miraick  the 
natural  process  of  labor  by  utilizing  uterine  contractions 
are  probably  the  safest  for  women  to  undergo  when  there  is  a 
need  or  desire  to  terminate  a  pregnancy. 


8.  It  is  never  necessary  to  destroy  human  life  in  the 
manner  in  which  it  is  done  in  a  partial-birth  abortion  to 
save  the  life  of  the  mother  nor  is  this  procedure  ever 
medically  indicated.  The  procedure  is  too  lengthy,  is  too 
risky  and  there  are  too  many  other  alternatives. 


9.    This  procedure  is  not  desirable  for  anything, 


10.  One  of  the  practitioners  of  this  procedure  is  quoted  as 
saying  that  it  was  hard  to  cut  the  baby  up  (ie  D&E)  as  the 
pregnancy  advanced.  He  also  wanted  to  make  sure  that  he 
could  continue  offering  this  service  as  an  outpatient  and 
thereby  would  not  have  to  hassle  with  hospitals  about  what 
he  was  doing.  It  seems  obvious  to  me,  therefore,  that  this 
procedure  was  embraced  by  abortion  providers  because  it  made 
the  task  of  abortion  easier  for  them  and  allows  them  to 
continue  to  operate,  with  impunity,  outside  of  the  watchful 
eye  of  hospital  peer  review  committees. 


Respectively  submitted. 
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November  28,  1995 

The  Honorable  Orrin  Hatdi 
Chair,  Judiciary  Committee 
United  States  Soiate 
Washington,  DC  20S 10 


Dear  Senator  Hatch: 

Thank  you  for  the  opportunity  to  submit  testimony  at  the  Judiciary  Committee's  hearing  on 
November  17,  1995,  regarding  the  so-called  "Partial-Birth  Abortion  Ban  Act."  I  appreciate  the 
opportunity  to  fiirther  clarify  the  record  regarding  the  medical  aspects  of  this  bill  by  responding  to 
the  questions  submitted  by  Soiator  Leahy. 

My  responses  follow.  I  did  not  restate  the  questions  as  written  by  Senator  Leahy,  but  noted  the 
question  number  and  subhead  next  to  each  re^onse.  Should  you.  Senator  Leahy,  or  any  other 
Members  of  the  Committee  have  further  questions,  please  feel  free  to  contact  me. 

Once  again,  I  cannot  urge  you  strongly  enough  to  reject  this  bill. 

Sincerely, 


Mary  Campbell,  MD 

Medical  Director 

Planned  Parenthood  of  MetropoUtan  Washington 
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RESPONSES  TO  THE  WRITTEN  QUESTIONS  OF  SENATOR  LEAHY 

TO  PANEL  II  (PHYSICIANS)  AT  THE  HEARING  ON 
"H.R.  1833,  THE  PARTIAL-BIRTH  ABORTION  BAN  ACT  OF  1995" 

\  PREPARED  BY  MARY  CAMPBELL,  MD 

a.  The  question  is  not  one  of  fairness  but  of  appropriate  medical  practice.  If 
phypcians,  nurses,  counselors,  and  otlier  medical  personnel  involved  in  providing 
an  abortion  are  left  open  to  charges  of  criminal  conspiracy,  accessory  after  the  fact, 
and  other  such  criminal  charges  should  they  violate  the  proposed  statute,  their 
medical  judgment  will  be  adversely  aflfected.  As  I  have  stated,  a  physician  should 
not  have  to  face  felony  charges  for  choosing  the  most  appropriate  surgical 
procedure  for  a  particular  patient  in  particular  circumstances;  the  same  appUes  to 
other  mescal  personnal  involved  in  providing  that  patient's  care.  One  cannot 
exercise  sound  medical  judgment  under  the  threat  of  criminal  prosecution; 
therefore,  the  bill  interferes  with  appropriate  medical  practice.  In  that  sense,  it 
certainly  is  not  "feir"  either  to  the  woman  seeking  treatment  or  the  medical  team 
attempting  to  provide  it. 

b.  Yes.  As  I  indicated  above,  medical  judgment  cannot  hej^  but  be  adversely  affected 
if  the  most  appropriate  medical  procediu'e  in  a  given  cirounstance  becomes  a 
criminal  act.  Counselors,  muses,  and  other  involved  personnel,  if  they  face 
criminal  charges  for  participating  in  that  act,  would  be  asked  to  choose  between 
counseling  and  treating  that  patient  to  the  best  of  their  abihties,  and  protecting 
their  own  fi^eedom,  famihes,  careers  and  futures.  This  is  a  choice  no  medical 
professional  should  have  to  make. 

Absolutely.  Anti-abortion  activists  have  akeady  used  excessive  measures  to  track  down 
and  pubhcize  the  identities  of  women  seeking  abortions    This  law  would  mandate  the 
pubUc  disclosure  of  a  woman's  abortion  decision,  and  its  specific  circumstances.  These 
issues  are  private  matters  v^ch  will  undoubtedly  be  invaded  if  H.R  1833/S.  939  is 
passed. 

a  It  is  imlikely  that  any  abortion  procedure  used  during  the  first  trimester  of 

pregnancy  would  be  affected  by  the  definition  of  "partial-birth  abortion"  as  written 
in  H.R  1833/S.  939.  These  methods  include  vacuum  aspiration,  menstrual 
extraction,  and  medical  abortion  using  drugs  such  as  methotrexate  or  mifepristone. 
The  fetus  is  at  such  an  early  stage  of  development  during  this  point  that  fetal 
demise  is  assured  prior  to  the  involvement  of  the  vaginal  canal. 

b.  Virtually  any  second-trimester  abortion  method  could  be  covered  by  the  definition 
written  in  H.R  1833/S  939.  In  addition  to  the  intact  D&E  as  described  by  Dr. 
James  McMahon  and  colleagues,  these  would  include  standard  D&E,  induction  of 
labor/instillation,  and  hysterotomy. 

c.  I  think  it  is  likely  that,  in  most  cases,  a  physician  would  not  opt  for  hysterotomy 
because  of  its  poor  showing  of  safety  as  compared  to  both  D&E  methods  and 
induction  of  labor.  A  physician's  next  method  of  choice  would  be  induction  of 
labor,  which  is  safer  than  caesarean  section/hysterotomy.  This,  however,  would 
not  always  be  an  option  since  some  fetal  and/or  maternal  conditions  absolutely 
prevent  vaginal  delivery  of  any  kind. 

Yes.  Anesthetics  and  analgesics  given  to  the  woman  intravenously  travel  transplacentally 
and  are  deUvered  to  the  fetus.  The  dosage  required  to  anesthetize  an  average-sized 
woman  is  likely  to  be  at  least  30  to  70  times  the  weight  of  a  third-trimester  fetus, 
particularly  one  with  severe  impairments. 
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Decompressing  the  head  through  the  aspiration  of  an  amount  of  cerebrospinal  fluid  is  the 
safest  technique  available.  Theoretically,  a  physician  might  also  attempt  an  emergency 
caesarean  section,  but  if  the  fetus  is  not  alrve,  not  viable  or  incompatible  with  life  due  to 
severe  anomahes,  to  select  a  procedure  which  carries  more  risk  to  the  pregnant  woman's 
life  or  health  is  medically  inappropriate  and  unethical  Though  many  women  have 
undergone  hysterotomy  safely,  the  cUnical  record  is  clear:  hysterotomy  is  nine  times  more 
Ukely  to  result  in  the  pregnant  woman's  death  than  a  D&E  method  abortion,  and  it  renders 
a  woman  for  more  likely  to  experience  uterine  rupture  in  future  pregnancies. 

As  physicians,  we  work  to  optimize  Ufe,  not  to  merely  prevent  death  at  all  costs.  A 
woman's  life  is  at  risk  wlien  a  continued  pregnancy,  because  of  her  own  medical  condition 
or  an  a^ect  of  the  pregnancy,  poses  an  immediate  or  clearly  recognizable  fiiture  threat  to 
her  survival  Medically,  I  would  consider  a  health  risk  to  involve  a  substantial  impairment 
to  the  woman's  fiiture  existence  and  quality  of  hfe  ~  the  potential  loss  or  in^airment  of  a 
bodily  fiinction. 

a.  Cases  that  I  have  either  personally  treated  or  seen  or  read  about  in  clinical  records 
mclude  severe  cardiomyopathy,  brittle  diabetes,  advancing  cancers  of  various 
types,  kidney  &ilure,  and  other  such  conditions.  In  some  such  cases,  the  continued 
pregnancy  poses  such  a  strain  on  the  pregnant  woman's  body,  or  prevents 
necessary  treatment  such  as  chemotherapy,  that  it  risks  her  health.  These  cases 
may  not  pose  a  clear  threat  of  imminent  death  for  the  woman,  but  the  conditions 
clearly  involve  a  serious  decrease  in  the  woman's  quality  of  life  and  a  long-term 
risk  of  drastic  health  impairment  or  shortened  lifespan. 

b.  Some  of  the  above  conditions,  depending  on  their  severity,  can  also  pose  an 
imminent  risk  to  the  pregnant  woman's  life.  Other  conditions  are  related  to  the 
fetus  and  its  condition  and  positioning.  An  exanq>le  heard  by  the  Judiciary 
Committee  was  that  of  Coreen  Costello.  Her  fetus  suffered  from  akinesia  and 
other  neuromuscular  impairments  which  left  it  incompatible  with  life,  frozen  rigid 
in  a  transverse  lie  which  absolutely  prevented  normal  vaginal  delivery.  Although 
Coreen's  life  was  not  in  immediate  danger  from  the  pregnancy's  continuation,  had 
she  gone  into  labor  her  life  would  have  certamly  been  endangered.  Uterine  rupture 
was  guaranteed  if  normal  labor  and  delivery,  or  mduced  labor,  were  attempted. 
Ehie  to  pol>diydramnios  (an  excess  of  amniotic  fluid),  early  labor  could  have 
occurred  at  any  time.  Coreen's  only  other  option,  a  caesarean  section,  was  riskier 
for  her,  particularly  at  that  stage  of  pregnancy.   She  was  not  yet  at  term  and  thus 
would  have  required  a  hysterotomy.  Ms.  Costello's  tragic  case  is  not  unique. 

c.  In  most  imaginable  circumstances,  no.   I  am  not  a  psycliiatrist  and  cannot  state  for 
the  record  that  there  would  never  be  a  case  in  which  "depression"  as  a 
manifestation  of  extreme  mental  ilhiess  could  impair  a  woman's  health  or  life  to 
such  a  degree  that  the  continued  pregnancy  would  cause  damage  as  indicated 
above  in  my  description  of  physical  conditions.  One  would  assume  that  in  most 
such  cases  an  abortion  would  be  obtained  earher  in  pregnancy    However,  just  as 
some  grave  physical  heahh  conditions  are  not  detected  until  later  in  pregnancy,  this 
may  be  the  case  with  extreme  mental  conditions  as  well. 
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November  22,  1995 


The  Honorable  Orrin  G.  Hatch,  Chairman 

Committee  on  the  Judiciary 

U.S.  Senate 

224  Dirksen  Office  Building 

Washington,  DC  20510-4402 

Re:       H.R.  1833,  the  Partial-Birth  Abortion  Ban  Act  of  1995 

Dear  Senator  Hatch: 

Thank  you  for  inviting  my  participation  in  your  Committee's  hearing  on  H.R.  1833. 

I  appreciate  the  opportunity  to  reply  to  the  written  questions  of  Senator  Leahy.  The  only 
one  of  the  six  questions  which  falls  within  my  area  of  expertise  is  number  four: 

4.  Do  analgesics  and  anesthetics  give"  to  a  pregnant  woman  undergoing  an 

abortion  provide  any  pain  relief  to  the  fetus,  even  if  the  medication  stops 
short  of  killing  a  fetus? 

Drugs  normally  cross  the  placenta  from  mother  to  fetus  according  to  a  concentration 
gradient.  The  effect  on  the  fetus  of  drugs  administered  to  the  mother  will  depend  on  (a) 
fetal  condition,  (b)  the  route  of  administration,  and  (c)  the  timing. 

a.  Fetal  acidosis  will  facilitate  transport  of  local  anesthesia  such  as  lidocaine, 
which  is  a  weak  base,  into  the  fetus. 

b.  Drugs  administered  intramuscularly  achieve  peak  concentrations  lower 
than  intravenous  administration,  with  the  resultant  decrease  m  piacenU 
transport  of  the  former. 

c.  Drug  administration  intramuscularly  will  have  no  effect  on  infants  born 
within  one  hour  after  administration;  in  contrast,  birth  2-3  hours  after 
intramuscular  administration  may  result  in  depressed  infants.  Conversely, 
intravenous  administration  of  drugs  will  have  maximum  depressed  effect 
in  babies  born  1/2-1  hour  after  the  administration. 

d.  Very  little  is  known  about  fetal  response  and  consciousness  to  pain  prior 
to  24-25  weeks  gestation.  It  is  clear  that  a  pregnant  woman  can  receive  an 
effective  anesthetic  for  cesarean  section,  and  the  fetus  when  delivered 
within  the  next  half  hour  will  be  exquisitely  sensitive  to  pain  stimulus  and 
will  respond  by  crying  and  avoiding  the  stimulus  more  than  95%  of  the 
time. 
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The  Honorable  Orrin  G.  Hatch,  Chairman 
November  22,  1995 
Page  2  of  2 


In  direct  answer  to  question  number  four,  DRUGS  ADMINISTERED  TO  THE 
MOTHER,  EITHER  LOCAL  ANESTHESIA  ADMINISTERED  IN  THE 
PARACERVICAL  AREA  OR  SEDATIVES/ANALGESICS  ADMINISTERED 
INTRAMUSCULARLY  OR  INTRAVENOUSLY,  WILL  PROVIDE  NO-TO-LITTLE 
ANALGESIA  TO  THE  FETUS. 

In  closing,  I  reiterate  that  the  pregnant  woman  in  need  of  urgent,  even  life-saving  surgery, 
need  not  defer  same  due  to  misinformation  regarding  the  effect  of  anesthetics  on  the 
fetus. 


Elliso/M 


Norig  Elliso^rMD. 
President 
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NANCY  G.  ROMER,  M.D. 

1126  South  Main  Street 
Dayton,  Ohio  45409 
Telephone  222-0297 


November  28,  1995 

Orrin  G.  Hatch 
United  States  Senate 
Committee  On  the  Judiciary 
Washington,  DC.  20510-6275 


Dear  Senator  Hatch, 


Enclosed  are  my  written  responses  to  the  questions  you  sent  me  in  response  to 
my  testimony  in  regards  to  H.R.  1833.  I  hope  they  are  complete  and 
satisfactory.  If  you  or  any  other  members  of  jhe  committee  have  further 
questions  please  don't  hesitate  to  contact  me. 

I  would  lil<e  to  thank  you  for  Inviting  me  to  testily  before  the  Senate  Judiciary 
Committee.  I  feel  this  legislation  is  important  and  appreciate  the  opportunity  to 
testify  in  regards  to  it. 

Sincerely, 

Nancy  G.  Romer.  M.D. 
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Answers  from  Dr.  Nancy  G.  Romer,  M.D.  to  Questions  from  Senator 
Leahy  on  H.R.  1833,  The  Partlal-Blrth  Abortion  Ban  Act  of  1995 


1  .(a).  Fairness  is  not  a  medical  Judgment  and  the  scope  of  the  criminal  liability  is 
best  left  up  to  attorneys  to  debate.  Should  the  federal  government  decide  that 
performing  a  partial  birth  abortion  is  a  felony,  and  someone  takes  overt  steps  to 
conceal  that  crime,  that  person  should  be  subject  to  the  same  legal  standards 
and  penalties  as  would  apply  to  any  other  person  who  knowingly  conceals  a 
crime. 

1  .(b).  Medical  personnel  are  required  to  report  many  medical  conditions  to 
authorities  sudi  as  venereal  diseases,  suspected  gunshot  wounds,  sexual 
abuse,  child  abuse.  In  teenagers  this  can  often  be  against  the  patient's  wishes. 
Since  the  patient  is  immune  to  prosecution,  the  medical  personnel  can  report  the 
abortion  without  putting  the  patient  at  risk  for  prosecution. 

2.  A  woman  can  report  she  had  an  abortion  without  giving  details  and  thus  seek 
counselling  and  still  maintain  privacy.  Since  all  second-trimester  abortions  are 
not  banned  the  fact  that  she  had  an  abortton  does  not  mean  she  had  a  partial- 
birth  procedure.  The  counselor  would  have  to  report  only  partial-birth  abortions 
and  not  all  late  term  abortions. 

3.(a).  None.  It  is  physically  Impossible  to  partially  deliver  a  ftrst  trimester  fetus. 
It's  too  small  to  partially  deliver.  First  trimester  terminations  are  all  done  by 
suction  curettage.  Dr.  Haskell  reported  that  this  method  is  used  beyond  20 
weeks. 

(b).  If  the  second  trimester  procedure  involves  feticide  by  the  injection  of 
digoxin  or  urea  it  would  result  in  fetal  death  prior  to  extraction  and  H.R.  1833 
would  not  apply.  Only  In  those  cases  were  no  attempt  at  feticide  prior  to 
extraction  was  made  would  the  fetus  still  be  alive  and  thus  H.R.  1833  applies.  In 
an  article  In  Obstetrics  &  Gynecology  in  Feb.  1993  Dr.  Warren  Hern  et  al. 
describe  their  experience  with  terminations  between  15  and  34  weeks  gestation, 
in  patients  over  20  weeks  the  fetus  was  given  an  injection  of  concentrated 
digoxin  on  day  2  and  extraction  was  carried  out  on  day  3,  thus  there  was  no 
question  the  fetus  was  dead  prior  to  extraction. 

(c).  Since  performing  a  cesarean  section  and  removing  a  live  fetus  results  in  a 
live  birth  and  any  attempt  to  kill  it  subsequently  would  surely  be  recognized  as 
homicide  i  do  not  see  this  as  a  likely  alternative.  Rather,  physicians  will  be  likely 
to  complete  a  premature  vaginal  delivery  and  give  the  baby  a  chance  at  survival 
with  neonatal  care,  or  again  the  use  of  fetiddal  agents  prior  to  delivery. 
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4.  Dr.  Norig  Ellison  addressed  this  issue  before  the  committee  and  I  would  have 
to  defer  to  his  expertise.  I  will  not  that  the  majority  of  second  trimester  ..!;ortion8 
are  not  done  under  full  general  anesthesia  but  rather  under  local  blocK  with 
sedation  given  intravenously.  Since  neither  of  these  is  enough  to  completely 
anesthetize  the  mother  and  only  a  small  portion  equilibrates  to  the  fetus  one 
would  theorize  that  the  fetus  is  not  completely  anesthetized.  General  anesthesia 
increases  the  maternal  morbidity  in  second  trimester  abortions  and  are  felt  to  not 
be  necessary  for  most  patients. 

5.  tf  the  doctor  used  good  abortion  technique  ,  that  resulted  in  adequate  cervical 
dilation,  and  Introduced  a  feticidal  agent  prior  to  extraction  he  could  do  any 
manipulation  that  was  necessary  to  extract  the  fetus  including  dismemberment 
and  crushing  the  skull. 

6.  Life  of  the  mother  means  a  condition  that  if  left  untreated  would  result  in  the 
mother's  death.  Healtti  of  the  mother  means  permanent  damage  to  a  major 
organ  or  organ  system. 

(a).  None.  What  is  required  is  separation  of  the  fetus  from  the  mother 
not  death  of  the  fetus.  Delivery  of  a  dead  fetus  is  not  faster  nor  safer  than 
delivering  a  live  one.  Delivering  a  live  fetus  has  the  added  advantage  of 
allowing  both  mother  and  baby  to  survive. 

(b).  None.  Again  there  is  no  advantage  to  delivery  of  a  dead  fetus  over  a 
live  one  at  this  stage  of  gestation.  In  the  most  severe  cases  of  toxemia  and 
eclampsia  were  the  mother  is  critically  ill  and  in  danger  of  dying  there  is  no 
advantage  to  killing  her  fetus.  We  deliver  a  live  preterm  infant  and  allow  both 
mother  and  infant  the  receive  the  intensive  care  that  they  need  to  survive.  The 
success  rates  in  Level  III  intensive  care  nurseries  for  babies  bom  in  the  third 
trimester  are  all  universally  good  and  keeps  us  from  having  to  choose  between 
the  life  of  the  mother  and  the  life  of  the  baby  in  the  third  trimester. 

(c).  Depression  is  a  medical  illness  and  I  was  not  aware  that  abortion 
was  considered  a  treatment  for  depression.  We  do  not  treat  post  partum 
depression  with  infanticide,  rather  we  treat  it  with  antidepressant.  The  baby  is 
not  the  cause  of  tfie  depression  and  infanticide  would  make  the  depression 
worse.  Likewise,  I  would  argue  that  many  parents  have  a  worsening  depression 
after  abortion.  I  find  Dr.  McMahon's  statistics  that  22%  of  his  sample  of  women 
seeking  late  term  abortion  for  maternal  indication  had  a  diagnosis  of  depression. 
1  have  knowledge  of  three  patients  v^o  sought  late  tenn  abortions  by  this 
method.  All  three  were  perfectly  healthy  and  had  perfectly  healthy  fetuses. 
Perhaps  you  could  say  all  women  vA^o  do  not  want  to  be  pregnant  are 
depressed. 
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WRITTEN  QUESTIONS  OF  SENATOR  LEAHY 

TO  PANEL  IV  AT  HEARING  ON  "H.R.  1833, 

THE  PARTIAL-BIRTH  ABORTION  BAN  ACT  OF  1995" 

November  17, 1995 

1 ..        The  Supreme  Court  has  repeatedly  held  since  Roe  v.  Wade  that  a  State  may  regulate  or 
even  ban  abortions  post-viability,  except  where  it  is  necessary  to  preserve  the  life  or  health  of  the 
mother.  In  Doe  v.  Bolton,  a  companion  case  to  Roe  v.  Wade,  the  Supreme  Court  defined 
"health"  to  include,  "all  factors-physical,  emotional,  psychological,  familial,  or  the  woman's 
age—  relevant  to  the  well-being  of  the  patient." 

(a)  How  have  the  courts  distinguished  between  v/bat  is  meant  by  the  "life"  and  the 
"health"  of  the  pregnant  woman? 

(b)  Under  the  Supreme  Court's  definition  of  "health"  would  a  pregnant  woman's 
depression  be  sufficient  to  justify  a  third  trimester  abortion? 

2.  H.R.  1 833  would  impose  criminal  liability  on  anyone  who  "knowingly  performs  a 
partial-birth  abortion,"  and  exempt  only  the  pregnant  woman  fiom  prosecution  under  the  bill  and 
under  other  current  criminal  statutes  that  impose  liability  for  conspiracy,  aiding  and  abetting, 
accessory  after  the  fact,  and  misprision  of  felony  (e.g.,  knowing  about  the  actual  commission  of  a 
felony  but  not  as  soon  as  possible  making  known  the  same  to  the  Expropriate  authorities). 

(a)  Does  this  bill  limit  criminal  liability  only  to  the  physician  actually  performing  the 
so-called  "partial-birth  abortion"? 

(b)  Would  nurses,  counselors,  anesthesiologists  and  other  medical  persoimel 
providing  assistance  to  a  pregnant  woman  undergoing,  or  a  physician  performing,  a  so-called 
"partial-birth  abortion"  face  possible  liability  as  co-conspirators,  aiders  and  abettors  or 
accessories  after  the  fact  under  this  bill? 

3.  H.R.  1833  would  impose  liability  on  anyone  who  knows  about  the  performance  of  a  so- 
called  "partial  birth  abortion,"  and  fails  as  soon  as  possible  to  report  it  to  the  authorities.  In  fact, 
failure  to  report  this  crime  could  result  in  a  jail  term  of  three  years  under  1 8  U.S.C.  §  4,  a  year 
longer  than  the  penalty  provided  under  the  bill  for  p>erforming  the  abortion  itself 

(a)  Would  this  bill  threaten  the  ability  of  women  to  keep  private  their  decision  to 
have  such  an  abortion,  because  anyone  who  learns  about  it,  even  in  the  context  of  providing 
post-abortion  treatment  or  counseling,  would  risk  a  jail  sentence  for  failing  to  report  it? 

(b)  Would  the  scope  of  criminal  liability  imposed  by  this  bill,  including  for  accessory 
after  the  fact  and  misprision  of  felony,  discourage  pregnant  women  fi'om  seeking,  and  counselors 
fiom  providing,  post-abortion  counseling? 

4.  H.R.  1 833  defines  "partial-birth  abortion"  to  mean  "an  abortion  in  which  the  person 
performing  the  abortion  partially  vaginally  delivers  a  living  fetus  before  killing  the  fetus  and 
completing  the  delivery."  This  definition  covers  only  procedures  where  the  fetus  is  "vaginally" 
delivered.  Would  this  bill  have  the  effect  of  promoting  caesarian  section  as  an  abortion 
procedure  since  that  procedure  would  carry  no  risk  of  criminal  liability  under  the  bill? 


231 


Notre   Dame    Law   School 
NoTxi    Dauc,    Indiana    46sse 


Direct:  310-456-4664 
Fax:  310-456-4063 


November  27,  1995 


To:  Senators  orrin  G,  Hatch  and  Patrick  Leahy 

From  Professor  Douglas  W.  Kofiiec 

University  of  Notre  Dame  [on  academic  leave] 

Straus  Distinguished  Chair  in  Law,  Pepperdine  University, 

1995-96 

Re:  senator  Leahy's  Additional  Written  Questions  Re:  H.R.  183  3 

In  compliance  with  your  request  of  November  21,  1995,  I  submit 
the  following  in  response  to  senator  Leahy's  written  questions. 

1.  With  due  respect,  the  premise  in  this  question  is  mistaKen. 
The  children  that  are  the  subject  of  H.R.  1833  are  partially-born, 
not  unborn.  Just  as  children  "born  alive"  do  not  fall  within  the 
decisional  framework  of  the  abortion  cases,  so  too,  partially-born 
children  are  not  specifically  governed  by  the  abortion  cases, 
including  those  that  you  cite.  Ha  supreme  Court  decision  has  held 
to  the  contrary.  As  indicated  in  my  written  and  oral  testimony  to 
the  Senate  Judiciary  Committee  of  November  17,  1995,  those 
^allenging  the  Texas  prohibition  of  abortion  of  yspborn  children  in 
Roe  v .  Wade  chose  deliberately  not  to  challenge  that  state's 
protection  of  partiallv-born  children,  and  the  supreme  Court  so 
noted,  410  U.S.  at  118  n.l.  The  Texas  statute  protecting  the  lives 
of  partially-born  children  is  still  in  effect  and  has  recently  be 
re-codified.  Vernon's  Ann.  Texas  Civ.  St.  Art  4512.5  (West  1995). 
The  Texas  statute  is  consistent  with  caselaw  in  other  states,  see 
People  v.  Chavez,  77  Cal.  App.  2d  621  (1947)  ("It  should  equally  be 
held  that  a  viable  child  in  the  process  of  being  born  is  a  human 
being  within  the  meaning  of  the  homicide  statutes,  whether  or  not 
the  process  has  been  fully  completed.");  accord.,  Keeler  v. 
Superior  Court.  2  Cal.  3d  619  (1970);  Perkins  on  Criminal  Law  at  30 
(2d  ed.  1969). 

Were  the  Supreme  Court  in  some  later  case  to  liken  the  taking 
of  partially-born  life  to  its  treatment  of  unborn  life,  it  is  again 
my  judgment  that  H.R.  183  3  meats  the  s|;^ndards  articulated  in 
Planned  Parenthood  v.  Casev.  112  S.Ct  2791  (^992)  (please  see  my 
written  testimony,  pp.  7-12,  indicating  t^t  the  life  and  health 
interests  of  a  mother,  when  considered  tpqpt^er  with  the  valid 
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state  interests  in  the  unborn  child  re-affirmed  in  Cag^y ,  are 
adequately  met  by:  H.R.  1833's  affirmative  defense,  the  bill's 
targeted  structure  which  leaves  Cesarean  delivery  and  other 
abortion  practices  unaffected,  and  the  highly  credible  medical 
testimony  and  discussion  in  well-recognized  medical  texts  that  the 
procedure  banned  by  H.R.  1833  not  only  gives  zero  weight  and  is 
unspeakably  painful  and  cruel  to  the  unborn  child,  but  is  unsuited 
to  meeting  medical  emergencies  [in  light  of  its  3  day  time  frame] 
and  the  serious  health  dangers  the  killing  of  a  living  child 
partially  vaginally  delivered  poses  to  the  mother. 

In  assuming,  for  the  sake  of  argument  only,  the  Senator's 
premise  that  Casev  might  some  day  be  extended  to  partially-born 
children,  notwithstanding  the  exact  opposite  approach  of  state  law 
to  protect  these  children  under  their  criminal  codes,  I  have  made 
reference  to  the  discussion  of  life  and  health  found  acceptable  by 
the  Court  in  Casey,  itself.  Presumably,  a  threat  to  life  means  a 
threat  presenting  a  significant  or  serious  possibility  of  death, 
although  this  terminology  has  not  been  separately  defined  by  the 
Court  to  my  knowledge.  As  to  "health,"  it  is  the  consensus  of  many 
legal  scholars,  on  both  sides  of  the  abortion  issue,  that  it  can  be 
inferred  from  the  definition  of  "medical  emergency"  as  construed  by 
the  Third  circuit  and  accepted  by  the  Court  in  Casey  as  meaning  "a 
serious  risk  of  substantial  and  irreversible  impairment  of  a  major 
bodily  function,"  112  S.Ct.  at  2822.  It  is  questionable  whether 
the  more  expansive  definition  in  Doe  v.  Bolton,  410  U.S.  179  (1973) 
was  intended  to  continue,  especially  post-viability,  in  light  of 
the  Court's  re-thinking  of  the  respective  maternal  and  unborn  child 
interests  in  Casey .  In  any  event,  it  is  reasonable  to  conclude  for 
the  reasons  given  above  that  whether  the  "health"  terminology  is 
construed  broadly  or  narrowly,  the  targeted  ban  in  H.R.  183  3  would 
not  run  afoul  of  either. 

In  Women's  Medical  Professional  Corp.  v.  Voinovich.  Case  No. 
C-3-95-414  (in  progress,  1995)  examining  the  validating  of  a 
similar,  but  not  identical,  ban  in  Ohio  as  that  proposed  by  H.R. 
1833,  Dr.  Harlan  Giles,  M.D. ,  a  board-certified  obstetrician 
gynecologist  euid  subspecialist  in  perinatology  [including  maternal 
fetal  medicine,  high  risk  pregnancy,  ultrasound  and  genetics],  who 
teaches  at  the  Medical  College  of  Pennsylvania  and  Allegheny 
General  Hospital,  was  asked  the  following  question: 

"Q.  Doctor,  with  regard  to  fetuses  which  have  reached  the 
gestational  age  of  twenty  three  to  twenty  four  weeks ,  are 
there  any  circumstances  in  which  termination  of  pregnancy  for 
the  necessary  benefit  of  the  mother  need  be  undertaken  by 
ending  the  life  of  the  fetus  as  opposed  to  trying  to  deliver 
the  fetus  in  a  live  condition? 

Dr.  Giles:  No,  Sir.  I  do  not  think  there  are  any  maternal 
conditions  that  I'm  aware  of  that  mandate  ending  the  pregnancy 
that,  also,  require  that  the  fetus  be  dead  or  that  the  fetal 
life  be  terminated. 
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Tn  my  experiance  for  twenty  years,  one  can  deliver  these 
fetuses  either  vaginally  or  by  Cesarean  section  for  that 
matter  depending  on  the  choice  of  the  parents  .... 

But  there's  no  reason  these  fetuses  cannot  be  delivered 
intact  vaginally  after  a  miniature  labor,  if  you  will,  and  be 
at  least  assessed  at  birth  and  given  the  benefit  of  the  doubt. 

Q.  Doctor,  are  there  fetal  conditions  which  require  an  early 
delivery  for  the  safety  of  the  mother? 

Dr.  Giles:  ....  I've  thought  about  that  very  carefully.  . 
.  .And  I  cannot  think  of  a  fetal  condition  or  malformation,  no 
natter  how  severe,  that  actually  causes  harm  or  risk  to  the 
mother  of  continuing  the  pregnancy.  I  guess  one  extremely 
rare  example  might  be  a  partial  hydatidiforra  mole.  But  that's 
a  one  in  a  million  situation.  In  most  cases  mothers  carrying 
an  abnormal  fetus  such  as  with  Down's  syndrome,  anencephaly, 
the  absence  of  a  brain  itself,  dwarfism.  Other  severe  even 
lethal  chromosome  abnormalities,  those  mothers  if  you  follow 
their  pregnancy  have  no  higher  risk  of  pregnancy  complications 
than  for  any  other  mother  who's  progressing  to  terra  for  a 
delivery." 

Transcript  of  Proceedings,  United  States  District  Court  for  the 
Southern  District  of  Ohio,  Western  Division,  November  13,  1995  at 
240  -242. 

While  my  written  testimony  explains  why,  under  Casey,  a  woman 
has  no  entitlement  to  a  particular  abortion  procedure  —  even  one 
that  is  arguably  marginally  of  lesser  risk,  pp.  11-12,  it  is  clear 
from  Doctor  Giles'  transcript  —  which  is  consistent  with  standard 
medical  texts  and  the  testimony  considered  by  the  House,  that 
killing  a  late-term  unborn  child  by  any  means  is  never  necessary  to 
meet  a  health  risk  to  the  mother.  Even  if  the  one-in-a-million 
case  was  to  present  itself,  Dr.  Giles  indicates  that  premature 
delivery  of  the  live  fetus  could  meet  that  risk.  If,  however,  an 
abortion  procedure  were  insisted  upon,  for  whatever  reason,  Dr. 
Giles  indicates  that  procedures  like  that  banned  by  H.R.  1833  are 
not  safer  than  abortion  alternatives,  and  there  would  "never  [be] 
a  need  or  requirement  for  [a  procedure  like  that  banned  by  H.R. 
1833]."   Transcript,  supra  at  252,  257. 

2.  By  its  terms,  the  ban  in  H.R.  1833  applies  to  anyone  who 
knowingly  performs  the  prohibited  practice  in  a  manner  that  is  in 
or  affects  interstate  commerce.  When  read  together  with  the 
affirmative  defense  in  subsection  (e),  however,  it  is  clear  that 
the  prohibition  is  aimed  at  "physicians."  since  under  state  law, 
no  one  other  than  physicians  is  licensed  to  perform  abortion- 
related  services,  including  nurses,  counselors,  anesthesiologists, 
subsection  [a)  [the  coverage  pro^)■iBion]  should  be  construed 
together  or  in  pari  materia  with  subsection  (e) .  Logic, 
prosecutorial  discretion  under  the  policies  of  the  Department  of 
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Justice,  the  strict  scienter  element  necessary  to  prove  beyond  a 
reasonable  doubt  the  underlying  offense,  all  suggest  that  any 
possible  criminal  liability  for  "nurses,  counselors, 
anesthesiologists  and  other  medical  personnel,"  under  freestanding 
conspiracy,  misprision,  or  aiding  and  abetting  statutes  is  highly 
speculative,  if  not  farfetched.  Given  the  focus  on  physicians  in 
H.R.1833,  and  the  fact  that  those  assisting  the  procedure  are 
likely  neither  to  have  the  training  nor  information  necessary  to 
know  whether  the  physician's  actions  fall  within  his  affirmative 
defense,  the  application  of  a  freestanding  criminal  code  provision 
to  "other  medical  personnel"  would  be  questionable,  if  not 
impossible. 

3 .  As  indicated  by  the  response  to  question  2 ,  the  assumption 
that  a  misprision  prosecution  would  be  possible  or  likely  is  open 
to  serious  doubt.  Misprision  requires  more  than  failure  to  report 
a  crime;  it  requires  active  concealment.  See  generally,  united 
states  V.  Johnson.  546  F.2d  1225  (5th  Clr.  1977);  United  States  v. 
Heckler .  428  F.  Supp.  269  (S.D.  N.Y.  1976).  Such  active 
concealment  is  especially  difficult  to  prove  where  the  vmderlying 
statute  has  not  even  created  a  formal  reporting  requirement  or 
place  of  reporting.  Should  such  an  unlikely  prosecution  be 
undertaken  and  then  occur  with  any  regularity  [a  further  enormous 
assumption],  any  sentencing  disparity  can  easily  be  addressed  by  a 
downward  departure  by  the  sentencing  judge,  and  over  the  long  term, 
within  sentencing  guidelines.  Far  wider  disparities  than  the  one 
you  cite  exist  within  existing  law  and  the  sentencing  Commission 
has  been  entrusted  with  on-going  responsibility  to  address 
questions  of  this  type. 

There  is  no  tenable  threat  to  privacy  presented  by  H.R.183  3, 
and  given  the  clarity  of  the  criminal  conduct  prohibited,  as 
distinguishstble  from  other  abortion  procedures,  there  is  no 
credible  basis  to  conclude  that  woman  would  be  discouraged  from 
seeking,  and  counselors  providing,  counseling. 
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Georgktown  Universitv  LawCpni  ER 

BOO  NEW  Jersey  AvtMue  N.W. 

Wasmincton,  DC.  ZOOOI 

202-ea2-oi02 


November  27, 1995 


The  Honorable  Orrtn  G.  Hatdi 
United  States  Senate 
Ommittec  on  the  Judiciary 
224  Diiksen  Senate  OfTicc  Quildin^ 
Wa^ngtoivD.C. 

Dear  Senator  Hatch; 

This  lenerlg  in  response  lo  your  request  for  answers  to  wriUcn  qucslioos  submitted  by  Senator  Leahy  in 
conjuDcUoo  with  hearings  on  H.E.  1 833.  the  "Partial-Birtli  Abortion  Ban  Act  of  1 995"    I  want  to  preface 
my  responses  by  noting  that  some  of  Senator  Leahy's  questions  would  require  more  research  than  1  have  lud 
fltc  opportunity  to  do  in  the  short  time  available.  I  hope  that  my  answers  are  nonetheless  of  sonie  use  to  you 
•nd  your  oollcagiics  in  considering  the  iitiporlonl  constitutional  and  policy  issues  raised  by  the  bill. 

Question  One.  To  my  knowledge,  the  Supreme  Court  has  never  addressed  the  precise  scope  of  the 
health  exception  for  third  trimester  abortions.  The  Court  has  held  that  it  is  unconstitutional  in  the  post- 
viability  context  for  the  state  to  force  (he  woman  to  trade  ofTher  liealtii  ogainst  (he  hcallh  of  the  fetus. 
Moreover,  in  the  Cascv  case,  in  the  context  of  pro- viability  abortions,  tlie  Court  interpreted  on  "emergency" 
exception  to  the  required  24  hour  waiting  period  lo  include  situations  that  endangered  the  woman's  health  and 
implied  that  the  statute  woM  be  unconstitutional  if  not  so  interpreted.  I  know  of  no  Supreme  Court  holding 
regarding  tltc  circumstances  under  which  mental  health  might  come  williin  the  hcullh  exception  concerning 
post-viability  abortions. 

Question  Two.  Nothing  in  the  language  oftlic  bill  limil!>  liability  to  tl«  physician  who  actually 
perfornis  the  obctftion.  Presumably,  nurses,  anestliesiologisls,  and  other  medical  personnel  might  be  liable 
under  standard  principles  of  accessory  liability, 

Question  Three.  H.R.  1833  ctocs  not  itself  impose  liability  on  persons  who  fail  lo  rqxirt  "partial 
birth"  abortions  to  the  authorities.  However,  otha  provisions  of  the  l),S,  Code  do  create  accessory  liability 
and  criminalize  misprison  of  felony.  There  is  nothing  in  (he  bill  that  excepts  H.R.  1833  from  the  coverage  of 
these  other  provisions  There  is,  of  course,  no  way  to  be  certain  how  actors  will  behave  in  response  to 
this  legislation.  Nonetheless,  it  seems  highly  likely  that  the  bill  would  discourage  counselors  from  providing 
post-abortion  counselling,  since  they  might  risk  criminal  liability  if  they  did  so. 

Question  Four    Because  the  bill  only  covers  fetuses  that  arc  "vaginally"  delivered,  it  would  have  the 
effect  of  encouraging  other  metliods  of  abortion,  such  as  by  coesarian  section,  Uiat  do  not  involve  vaginal 
delivery  It  would  also  encourage  physicians  to  take  measures  that  destroyed  the  fetus  before  it  enters  tlic 
birth  canal  by,  for  example,  decapitating  the  fetus  while  still  in  llic  uterus..  These  allcmalivc  measures  do 
notliing  more  to  protect  llie  fetus  and  arc  no  more  humane  than  the  mcnsurcs  outlawed  in  Uie  bill.  However, 
they  arc  different  in  one  respect:  ihcy  are  often  more  dangerous  lo  tlie  woman  tliaii  (he  outlawed  methods. 
The  net  cfToct  of  the  bill  is  therefore  likety  to  be  no  reduction  in  the  number  of  abortions,  but  only  a  shift  from 
metliods  (hat  arc  less  risky,  to  methods  that  arc  more  risky,  to  llie  mother's  health   Surely,  this  is  an  outcome 
that  rto  one  favors.  For  this  reason,  I  believe  that  even  opponents  of  abortion  and  ofRoc  v.  Wade  should 
oppose  diis  legislation. 

I  hope  (hat  these  responses  arc  useful  (o  you.  If  I  con  be  of  furtlier  help,  please  do  not  hesitate  to 
contact  IDC. 


Sincerely, 
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SUBMISSIONS  FOR  THE  RECORD 


TESTIMONY  OF  SENATOR  DON  NICKLES 

BEFORE  THE  SENATE  JUDICIARY  COMMITTEE 

NOVEMBER  17,  1995 


Mr.  Chairman,  today  this  committee  is  considering  H.R.  1833,  the  Partial- 
Birth  Abortion  Ban  Act  of  1995.  This  bill,  which  prohibits  a  procedure  used  to  end 
the  life  of  unborn  children  late  in  pregnancy  in  a  particularly  gruesome  and  painful 
manner,  passed  the  House  on  November  1  by  a  veto-proof  margin  of  288  to  139.  I 
want  to  state  my  strong  support  for  this  very  necessary  legislation.  I  hope  we  will 
move  speedily  to  pass  this  bill  and  send  it  on  to  the  President.  I  hope  this  committee 
will  not  be  taken  in  by  efforts  to  water  down  or  kill  this  legislation. 

As  I  am  sure  all  of  my  colleagues  know  by  now,  the  procedure  banned  by  this 
bill  ~  the  partial  birth  procedure  ~  defies  description.  I  am  not  going  to  go  into  the 
terrible  details  of  this  procedure,  which  is  performed  on  a  living  child  late  in 
pregnancy.  This  is  a  truly  shocking  procedure.  It  is  absolutely  indefensible.  In  fact. 
Dr.  Pamela  Smith,  an  obstetrician  at  Mt.  Sinai  Hospital  in  Chicago,  and  Director  of 
Medical  Education  in  the  Department  of  Obstetrics  and  Gynecology  at  that  hospital, 
testified  before  the  House  Judiciary  Subcommittee  on  the  Constitution  that  even 
when  describing  the  procedure  to  groups  of  pro-choice  physicians  she  found  that 
"many  of  them  were  horrified  to  learn  that  such  a  procedure  was  even  legal." 

As  Dr.  Smith  further  points  out  in  a  recent  letter  to  U.S.  Senators,  "partial 
birth  abortion  is  a  surgical  technique  devised  by  abortionists  in  the  unregulated 
abortion  industry  to  save  them  the  trouble  of  'counting  the  body  parts'  that  are 
produced  in  dismemberment  procedures."  She  says,  in  the  same  letter:  "Opponents 
[have]  insinuated  that  aborting  a  living  human  fetus  is  sometimes  necessary  to 
preserve  the  reproductive  potential  and/or  life  of  the  mother.  Such  an  assertion  is 
deceptively  and  patently  untrue." 

In  an  interview  with  AMA's  American  Medical  News,  July  5,  1 993,  Dr. 
Martin  Haskell,  one  of  the  major  proponents  and  practitioners  of  this  technique, 
slated  that  80  percent  of  these  procedures  which  he  performed  were  for  "purely 
elective"  reasons.  His  late  colleague  and  fellow  proponent  of  the  partial-birth 
method  claimed  in  material  submitted  to  the  House  subcommittee  that  "non- 
elective"  reasons  to  perform  the  procedure  include  "psychiatric  indications,"  such  as 
depression  and  "pediatric  indications"  (i.e.,  the  mother  is  young). 
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I  am  sure  we  have  all  seen  the  diagrams  illustrating  this  procedure  that  the 
distinguished  Senator  from  New  Hampshire  has  displayed  on  the  Senate  floor,  and 
which  some  have  criticized.  In  fact,  there  was  an  unprecedented  motion  made  on 
the  House  floor  to  bar  use  of  the  diagrams,  on  the  basis  that  they  were 
"inflammatory."  The  attempt  to  impose  a  "blindfold  rule"  on  lawmakers  failed  on 
November  1  by  a  hefty  margin  of  332  to  86.  But  even  Dr.  Haskell,  who  has 
performed  over  1,000  partial-birth  abortions,  has  described  the  diagrams  as  accurate 
"from  a  technical  point  of  view." 

The  diagrams  accurately  convey  the  horrifying  reality  of  this  procedure.    In 
testimony  before  the  House  Judiciary  Subcommittee  on  the  Constitution  on  June  15, 
1995,  Professor  Robert  White,  Director  of  the  Division  of  Neurosurgery  and  Brain 
Research  Laboratory  at  Case  Western  Reserve  University  School  of  Medicine 
stated: 

"The  fetus  within  this  time  frame  of  gestation,  20  weeks 
and  beyond,  is  ftilly  capable  of  experiencing  pain. .    . 
Without  question,  all  of  this  is  a  dreadfully  painful 
experience  for  any  infant  subjected  to  such  a  surgical 
procedure." 

In  a  July  9,  1995,  letter  to  Congressman  Tony  Hall,  a  registered  nurse  who  had 
observed  as  Dr.  Haskell  performed  several  partial-birth  abortions  described  one 
such  procedure: 

"The  baby's  body  was  moving.  His  littie  fingers  were 
clasping  together.  He  was  kicking  his  feet.  All  the  while 
his  little  head  was  stuck  inside.  Dr.  Haskell  took  a  pair  of 
scissors  and  inserted  them  into  the  back  of  the  baby's 
head.  Then  he  opened  the  scissors  up.  Tlien  he  stuck  the 
high-powered  suction  tube  into  the  hole  and  sucked  the 
baby's  brains  out." 

I  received  a  letter  yesterday  from  Andrew  and  Denise  Morsman  of  Tulsa, 
Oklahoma,  whose  child  would  have  been  a  candidate,  in  the  minds  of  some,  for  this 
partial-birth  procedure.  I  will  submit  this  letter,  in  it's  entirety,  for  the  record. 
However,  I  will  read  parts  of  the  letter  now. 
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"On  June  20,  1995,  our  son,  Calvin  Andrew  Morsman,  was  delivered, 
stillborn,  at  St.  John  Medical  Center  in  Tulsa.  Calvin  weighed  3  pounds  and 
2  ounces.  His  arms,  hands,  feet,  face  and  head  were  perfectly  formed.  Little 
else  was. 

About  three  months  prior  to  Calvin's  delivery,  we  learned  that  he  suffered 
from  an  extremely  rare  and  massive  birth  defect  known  as  body  stalk 
anomaly.... Body  stalk  anomaly  is  completely  incompatible  with  extrauterine 
life.  There  is  no  procedure  available  to  remedy  the  situation  and  there  js  no 
hope  of  a  live  birth.... 

Such  a  procedure  [partial-birth  abortion]  would  probably  be  justified,  by 
those  believing  it  could  ever  be  justified,  on  several  grounds:  the  child  will 
never  make  it  to  live  birth  anyway,  delivery  would  prove  hazardous  to  the 
mother,  and  no  one,  especially  the  mother,  could  ever  be  expected  to  carry 
such  a  child  to  term,  for  the  emotional  pain  would  be  too  great  to  bear. 

None  of  these  fears  proved  true  in  our  case  and,  we  submit,  would  not  come 
to  pass  in  the  great  majority  of  similar  pregnancies,  if  allowed  to  continue  to 
their  natural  conclusion. ..As  far  as  the  mother's  health  was  concerned,  we 
learned  that,  despite  Calvin's  extensive  problems,  there  was  virtually  no 
increased  risk  beyond  that  associated  with  a  normal  pregnancy.  He  was 
delivered  vaginally,  without  the  need  for  an  episiotomy  or  other  extraordinary 
[measures]  being  taken,  even  though  his  body  was,  presumably,  in  no  way 
designed  for  passage  through  the  birth  canal.... 

We  have  heard  people  speak  of  these  considerations  in  support  of  allowing 
the  continued  performance  of  D&X  [partial-birth  abortion  procedure] 
abortions.  Most  of  them  have  probably  never  been  in  the  situation  of  carrying 
a  child  with  such  a  prognosis.  We  have.  We  know  the  hurt  and  the  pain  of 
realizing  that  you  will  not  be  taking  a  baby  home  with  you  from  the  hospital. 
We  carried  that  pain  for  three  months... 

We  strongly  urge  you  and  all  Senators  voting  on  the  partial  birtli  abortion 
legislation  to  consider  the  life  of  Calvin  Andrew  Morsman  and  those  like  him. 
They  cannot  speak  for  themselves,  but,  if  they  could,  would  undoubtedly  ask 
you  to  give  them  all  you  can,  as  well. 
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Sincerely, 

Andrew  B.  Morsman 

Denise  Morsman 


It  is,  to  say  the  least,  ironic  that  some  of  the  Senate's  foremost  defenders  of 
disability  rights  would  say  that  those  unfortunate  unborn  children  who  suffer  from 
some  serious  physical  or  mental  disability  should  be  singled  out  for  ending  their  life 
by  the  partial-birth  abortion  method.  More  than  a  dedade  ago,  Americans  were 
shocked  when  a  little  Down's  syndrome  baby  boy  who  became  known  as  "Baby 
Doe"  was  starved  to  death  in  a  fully  equipped  hospital  just  because  he  had  a  "severe 
congenital  abnormality."  Yet  the  opponents  of  tfiis  bill  would  allow  doctors  to 
perform  live  abortions  on  scores  of  partially-bom  httle  Baby  Does  for  the  very  same 
reason. 

This  bill,  in  a  nutshell,  represents  the  greatest  possible  discrimination  against 
disabled  unborn  children.  In  the  1986  Thomburgh  case.  President  Kennedy's 
Supreme  Court  appointee.  Justice  White,  called  unborn  children  "those  who  would 
be  citizens  if  their  lives  are  not  ended  in  the  womb."  Let's  not  have  the  U.S.  Senate 
go  on  record  saying  that  the  youngest  of  disabled  Americans,  in  the  process  of  being 
bom,  can  be  killed  by  this  brutal  means  just  because  they  happen  to  be  handicapped. 

It  is  unbelievable  to  me  that  this  unspeakable  abortion  procedure  even  exists 
in  this  country,  much  less  that  we  are  having  to  take  legislative  action  to  ban  such  a 
procedure.  It  is  further  unbelievable  to  me  that  anyone  in  good  conscience  can  even 
defend  the  partial-birth  abortion  procedure.  It  is  a  fiction  to  believe  that  it  is  alright 
to  end  the  life  of  a  baby  whose  body,  except  the  head,  is  fully  delivered.  In  order  to 
engage  in  such  a  fiction,  one  has  to  take  the  position  that  curling  fingers  and  kicking 
legs  have  no  life  in  them.  Those  who  subscribe  to  such  a  fiction,  are  at  best,  terribly 
misguided.  It  is  time  to  end  this  injustice  and  the  practice  of  this  procedure.  I  urge 
my  colleagues  to  join  me  in  ending  this  atrocity. 
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November  15,  1995 


The  Honorable  Don  Klckles 
United  States  Senate 
Washington,  D.C.   20510 


Dear  Senator  Nickles: 


On  June  20,  1995,  our  son,  Calvin  Andrew  Morsman,  was  delivered, 
stillborn,  at  St.  John  Medical  Center  in  Tulsa.   Calvin  weighed 
3  pounds  and  2  ounces.   His  arms,  hands,  feet,  face  and  head  were 
perfectly  formed.  Little  else  was. 

About  three  months  prior  to  Calvin's  delivery,  we  learned  that  he 
suffered  from  an  extremely  rare  and  massive  birth  defect  known  as . 
body  stalk  anomaly.   In  this  condition,  which  many,  if  not  most,  • 
obstetricians  have  never  seen  personally,  there  is  an  almost  total 
absence  of  the  front  abdominal  wall,  causing  most  internal  organs 
to  develop  outside  of  the  abdominal  cavity.   Body  stalk  anomaly  is 
completely  incompatible  with  extrauterine  life.   There  is  no  pro- 
cedure available  to  remedy  the  situation  and  there  is  no  hope  of 
a  live  birth. 

Because  almost  all  babies  with  this  diagnosis  are  aborted,  medical 
literature  contains  very  little  information  about  how  long  such  a 
pregnancy  will  last  and  how  close  to  full  term  it  will  go.   Calvin 
was  delivered  at  seven  months  of  gestation. 

Because  of  the  nature  of  his  defect  and  his  gestational  age,  Calvin 

would  have  been  a  candidate,  in  the  minds  of  some,  for  termination 

by  dilation  and  extraction,  also  known  as  the  "partial  birth  abortion." 

Such  a  procedure  would  probably  be  justified,  by  those  believing 
it  could  ever  be  justified,  on  several  grounds:   the  child  will 
never  make  it  to  live  birth  anyway,  delivery  would  prove  hazardous 
to  the  mother,  and  no  one,  especially  the  nother.  could  ever  be  ex- 
pected to  carry  such  a  child  to  tern,  for  the  emotional  pain  would 
be  too  great  to  bear. 

None  of  these  fears  proved  true  in  our  case  and,  we  submit,  would 
not  come  to  pass  in  the  great  majority  of  similar  pregnancies,  if 
allowed  to  continue  to  their  natural  conclusion. 

As  late  as  the  night  before  delivery,  Calvin  was  still  kicking  and 
moving  as  best  he  could,  considering  that  he  had  limited  movement 
due  to  the  near  absence  of  an  umbilical  cord.   Certainly,  he  was 
the  only  one  Involved  that  didn't  know  there  was  a  problem. 
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The  Hon.  Don  NicJcles 
Nov.  15,  1995 
p.  2 


As  far  as  the  mother's  health  was  concerned,  we  learned  that, 
despite  Calvin's  extensive  problems,  there  was  virtually  no  in- 
creased risk  beyond  that  associated  with  a  normal  pregnancy.   He 
was  delivered  vaginally,  without  the  need  for  an  episiotomy  or 
other  extraordinary  being  takqn,  even  though  hi a  body  was,  pre- 
sumably, in  no  way  designed  for  passage  through  the  birth  canal. 

From  the  standpoint  of  living  with  the  knowledge  of  the  certain 
outcome,  we  can  say  without  question  that  we  gave  CAlvin  every  day 
and  every  hour  of  life  that  we  were  capable  of  giving.   We  could 
not  imagine  doing  otherwise,  and  were  also  prepared  to  refuse  the 
use  of  extraordinary  means  to  artificially  extend  his  life  if  he 
had  been  bom  alive. 

We  have  heard  paople  speak  of  these  considerations  in  support  of  ; 
allowing  the  continued  performance  of  D£X  abortions.   Host  of  theml 
have  probably  never  been  in  the  situation  of  carrying  a  child  with 
such  a  prognosis.   We  have.   We  Jcnow  the  hurt  and  the  pain  of  real- 
ising that  you  will  not  be  taking  a  baby  home  with  you  from  the 
hospital.   We  carried  that  pain  for  three  months. 

While  we  do  not  presume  to  sit  in  judgment  of  other  parents  faced 
with  these  unfortunate  circumstances,  we  can  state  unequivocally 
that  our  lives,  and  the  lives  of  our  other  children,  are  richer  for 
having  carried  Calvin  and  for  having  given  him  all  we  could  have. 
Having  done  so,  we  can  live  our  lives  without  doubts  or  second 
thoughts  as  to  whether  we  did  the  right  thing. 

We  strongly  urge  you  and  all  Senators  voting  on  the  partial  birth 
abortion  legislation  to  consider  the  life  of  Calvin  Andrew  Morsman 
and  those  like  him.   They  cannot  speak  for  themselves,' but,  if 
they  could,  would  undoubtedly  ask  you  to  give  them  all  you  can,  as 

well. 

Sincerely, 


Andrew  B.  Morsma 
Deni  se  Morsman 


126  East  120th  Place  South 
Jenks,  OK   74037 
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Thank  you,  Mr.  Chairman,  for  the  opportunity  to 
address  this  body  concerning  Senate  Bill  93  9,  the  so- 
called  "Partial  Birth  Abortion  Act"  of  1995.  I 
appreciate  the  invitation  that  came  to  me  from  Senators 
Kennedy,  Biden,  and  Specter  as  members  of  the  Judiciary 
Committee. 

My  name  is  Warren  Martin  Hern.  I  am  a  physician 
engaged  in  private  medical  practice  in  Boulder,  Colorado, 
where  I  specialize  in  outpatient  abortion  services.  My 
formal  medical  training  includes  graduation  from  the 
University  of  Colorado  School  of  Medicine  in  1965 
followed  by  a  one-year  rotating  internship  at  Gorgas 
Hospital  in  the  Panama  Canal  Zone.  I  subsequently  served 
for  two  years  as  a  commissioned  officer  in  the  United 
States  Public  Health  Service  assigned  as  a  Peace  Corps 
physician  in  Brazil.  Following  that,  I  studied  public 
health  and  epidemiology  at  the  University  of  North 
Carolina  School  of  Public  Health  in  Chapel  Hill, 
receiving  my  Master  of  Public  Health  degree  in  1971.  In 
March,  1970,  I  began  service  as  Chief,  Program 
Development  and  Evaluation  Branch,  Family  Planning 
Division,  Office  of  Health  Affairs  in  the  Office  of 
Economic  Opportunity,  Executive  Of f ice  of  the  President 
in  Washington,  D.C.  I  served  in  this  capacity  as  a 
federal  official  until  June,  1972  when  I  resigned  to 
protest  White  House  suppression  of  OEO  sterilization  guidelines. 
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Since  1973,  I  have  provided  abortion  services  in 
Boulder,  Colorado.  I  have  provided  these  services  in  my 
private  practice,  Boulder  Abortion  Clinic,  since  1975. 

In  1980,  while  continuing  my  medical  practice,  I 
resumed  my  graduate  work  in  Chapel  Hill,  and  in  1988,  I 
received  my  Ph.D.  in  Epidemiology  from  the  University  of 
North  Carolina  School  of  Public  Health.  My  dissertation 
research  studied  the  health  effects  of  cultural  change 
among  the  Shipibo  Indians  of  the  Peruvian  Amazon. 

My  publications  since  1975  include  three  books  and 
some  40  professional  papers  concerning  abortion  and  other 
aspects  of  fertility.  My  medical  textbook,  Abortion 
Practice,  was  published  by  J.B.  Lippincott  Company  of 
Philadelphia  in  1984.  It  remains  in  print  as  the 
principal  textbook  concerning  abortion  and  is  used 
internationally. 

In  addition  to  my  private  medical  practice,  I  hold 
several  academic  appointments.  I  am  Assistant  Clinical 
Professor  of  Obstetrics  and  Gynecology  at  the  University 
of  Colorado  Health  Sciences  Center  and  Professor  Adjunct 
in  the  Department  of  Anthropology,  University  of  Colorado 
at  Boulder.  I  also  hold  appointments  in  the  USHSC 
Department  of  Preventive  Medicine  and  Biometrics, 
Department  of  Family  Medicine  and  at  the  University  of 
Colorado  at  Denver,  Department  of  Anthropology. 
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The  bill  under  consideration,  S.939,  is  called  the 
"Partial  Birth  Abortion  Act,"  but  there  is  no  such  thing 
as  a  "partial  birth  abortion."  The  bill's  sponsors 
describe  an  operation  which  is  performed  routinely  by 
only  one  physician  in  the  United  States,  to  the  best  of 
my  knowledge.  The  operation  is  described  by  physicians 
as  an  "Intact  D  &  E, "  or  "Intact  Dilation  and 
Evacuation."  My  late  colleague.  Dr.  James  McMahon  of  Los 
Angeles,  performed  some  of  the  maneuvers  described  in  the 
bill  as  part  of  his  procedure  for  late  abortions.  This 
specific  operation,  therefore,  is  quite  rare  as  a  routine 
matter,  affecting  several  hundred  patients  in  Ohio. 
However,  it  is  an  operation  which  has  a  long  history  and 
wide  application  on  a  sporadic  and  unpredictable  basis. 

History  of  Intact  D  &  E 

Evidence  from  the  ancient  city  of  Pompeii  indicates 
that  an  operation  like  this  may  have  been  performed  by 
physicians  and  surgeons  during  that  era,  approximately 
1,950  years  or  more  before  the  present  time.  Breech 
extraction  followed  by  perforation  of  the  fetal  skull  by 
surgical  instruments  to  allow  delivery  of  the  af  tercoming 
head  in  an  obstetrical  emergency  has  been  practiced  by 
physicians  and  midwives  for  hundreds  if  not  thousands  of 
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years .  It  has  been  practiced  in  the  South  American 
Amazon  for  a  similar  period.   This  is  not  a  new  idea. 

The  specific  operation  described  by  the  bill's 
sponsors  involves  routine  version  of  a  20 -week  or  later 
fetus  into  a  breech  (feet  first)  position,  followed  by 
extraction  of  the  fetus  up  to  the  neck,  when  the  base  of 
the  fetal  skull  is  perforated  with  surgical  instruments. 
At  that  point,  the  contents  of  the  fetal  skull  are 
removed  by  vacuum  aspiration  using  a  hollow  cannula. 
Since  the  fetus  is  usually  dead  by  this  point,  and  since 
the  head  is  under  great  pressure,  the  cerebral  contents 
are  often  extruded  without  any  intervention  by  the 
surgeon.  The  head  collapses,  pennitting  delivery  of  the 
more  or  less  intact  fetus. 

A  variation  of  this  procedure,  which  is  usually 
preceded  by  several  days  of  treatment  to  open  the  uterus 
so  as  to  permit  passage  of  the  fetus,  is  decompression  of 
the  fetal  skull  as  it  presents  first  in  the  sequence  of 
expulsion  or  delivery  of  the  fetus.  Again,  the  fetus  is 
usually  dead  at  the  point  at  which  this  occuxs .  I  think 
fetal  death  is  often  brought  about  by  infarction  (death) 
of  the  placenta  as  the  result  of  other  kinds  of  treatment 
such  as  those  that  cause  uterine  irritability. 

A  common  approach  to  abortion  by  some  obstetricians 
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who  have  discovered  a  severe  fetal  anomaly  in  an  advanced 
pregnancy  is  to  place  prostaglandin  suppositories  in  the 
vagina  followed  by  induction  of  labor  and  expulsion  of 
the  fetus.  It  is  my  understanding  that  the  maneuvers 
described  by  the  sponsors  of  S.  939  are  followed  by 
attending  physicians  throughout  the  nation  when  the 
safety  of  the  woman  having  the  aibortion  is  at  issue. 

Another  approach,  which  I  favor  and  which  is 
followed  by  some  other  physicians,  is  to  induce  fetal 
death  on  the  first  or  second  day  of  treatment  of  the 
cervix.  This  requires  an  injection  of  a  medication  into 
the  fetus  under  (usually)  ultrasound  guidance.  This  is 
the  procedure  which  I  and  one  or  two  other  physicians 
follow.  It  is  accompanied  by  other  forms  of  treatment, 
but  these  vary  according  to  the  physician.  In  the  case 
of  a  breech  presentation  of  a  dead  fetus,  the  procedure 
described  by  sponsors  of  S.  939  is  routinely  followed. 

Advantages  of  Intact  D  &  E 

The  principal  purpose  of  an  abortion  is  to  end  a 
pregnancy  which  threatens  a  woman's  life  or  which  she 
wants  terminated  prior  to  26  weeks'  gestation.  The 
manner  of  ending  the  pregnancy  must  be  determined  by 
safety  factors  for  the  woman  and  accept cibility  of  the 
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methods  used.    The  considerations  for  the  fetus  are 
secondary  to  the  safety  and  welfare  of  the  woman  seeking 
the  abortion. 

The  possible  advantages  of  Intact  D  &  E  procedure 
include  a  reduction  of  the  risk  of  perforation  of  the 
uterus.  Since  most  women  seeking  abortions  are  young 
women  who  hope  to  reproduce  in  the  future,  having  a  safe 
abortion  technique  for  late  abortion  is  of  paramount 
importance,  aside  from  the  prevention  of  complications. 

Another  advantage  of  the  Intact  D  &  E  is  that  it 
eliminates  the  risk  of  embolism  of  cerebral  tissue  into 
the  woman's  blood  stream.  This  catastrophe  can  be  almost 
immediately  fatal . 

While  I  may  choose  a  different  method  of  performing 
a  late  abortion,  I  support  the  right  of  my  medical 
colleagues  to  use  whatever  methods  they  deem  appropriate 
to  protect  the  woman's  safety  during  this  difficult 
procedure.  It  is  simply  not  possible  for  others  to 
second  guess  the  surgeon's  judgment  in  the  operating 
room.   That  would  be  dangerous  and  unacceptable. 

Fetal  Considerations 

According  to  biologist  Clifford  Grobstein  and 
others,  fetal  neurological  development  well  into  the 
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early  part  of  the  third  trimester  is  insufficient  for  the 
fetus  to  experience  what  we  regard  as  "pain."  In 
Professor  Grobstein' s  book,  Science  and  the  Unborn  (1988, 
Basic  Books,  New  York) ,  " . . .an  adequate  neural  substrate 
for  experienced  pain  does  not  exist  until  about  the 
seventh  month  of  pregnancy  (thirty  weeks) ,  well  into  the 
period  when  prematurely  born  fetuses  are  viable  with 
intensive  life  support."  Like  any  other  mammalian 
organism,  fetuses  have  enough  neurological  development  to 
permit  certain  reflexes,  but  this  is  not  the  same  as 
pain.  Interpretation  of  these  reflexes  as  "pain"  is 
highly  misleading. 

Duration  of  pregnancy  and  reasons  for  late  adjortion 

While  about  1%  of  all  abortions  are  performed  after 
about  20  weeks  of  pregnancy,  only  about  .03%,  or  fewer 
than  500,  are  performed  after  26  weeks.  The  majority  of 
these  are  now  performed  by  me  or  one  of  my  medical 
colleagues.  These  abortions  are  almost  always  performed 
for  the  most  tragic  reasons  of  severe  fetal  anomaly, 
genetic  disorder,  or  immediate  risk  to  the  woman's  life. 
They  are  not  performed  for  frivolous  reasons,  contrary  to 
statements  by  those  opposed  to  abortion. 

One  woman  was  brought  to  me  by  air  ambulance  from 
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Rapid  City,  South  Dakota  for  an  abortion  because  she  was 
about  to  die  from  her  pregnancy,  which  was  desired.  She 
was  a  diabetic  and  had  developed  hyperemesis  gravidarum 
(uncontrollable  vomiting  from  pregnancy) .  She  was 
starving  to  death.  Her  doctors  were  having  difficulty 
keeping  her  alive.  Her  blood  chemical  balance  was 
severely  altered  to  the  point  that  her  heart  could  stop 
at  any  time.  She  was  profoundly  dehydrated.  She  was 
critically  ill  and  could  barely  speak.  Since  she  and  her 
husband  wanted  the  pregnancy,  they  tried  everything  to 
get  her  through  it,  but  she  was  finally  advised  that  she 
must  have  the  abortion.  While  being  flown  to  Boulder  so 
that  I  could  see  her,  she  almost  died  in  the  airplane. 
I  began  her  treatment  immediately  and  performed  the 
abortion  by  one  the  techniques  I  have  described  here  two 
days  later.  She  recovered  completely  and  felt  healthy 
again  the  next  day.  Without  this  operation,  she  would 
have  died. 

Another  woman  with  an  advanced  pregnancy  was 
referred  to  me  by  a  colleague  in  northern  Colorado 
because  her  fetus  had  been  found  to  have  a  severe  genetic 
disorder.  She  and  her  husband  both  wanted  the  pregnancy 
to  continue.  The  fetal  disorder  also  caused  a  serious 
disease  of  the  placenta,  which,  in  turn,  caused  the 
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woman' s  blood  pressure  to  go  up.  When  she  arrived  at  my 
office,  her  blood  pressure  was  starting  to  go  up  at  an 
alarming  rate.  I  put  her  in  the  hospital  as  I  continued 
my  treatment.  Her  urine  output  diminished.  She  became 
edematous.  Her  electrolytes  (blood  chemicals)  were  out 
of  balance  because  she  was  not  excreting  urine.  She 
developed  pulmonary  edema  (water  on  the  lungs)  and  began 
having  difficulty  breathing.  Meanwhile,  I  was  trying  to 
prepare  her  for  the  abortion,  which  promised  to  be 
extremely  dangerous  because  of  a  large  placenta  that 
obstructed  the  opening  of  the  uterus  and  threatened  to 
cause  catastrophic  bleeding.  We  crossmatched  blood  for 
her.  At  2  AM  on  the  second  night,  before  her  cervix  was 
completely  prepared  for  the  abortion  I  needed  to  perform, 
I  had  to  act.  She  was  deteriorating  rapidly  and  it  was 
clear  that  she  would  die  before  morning  if  I  did  not 
perform  the  abortion.  This  operation  took  every  bit  of 
my  skill  and  experience  as  a  surgeon  and  everything  I 
have  learned  in  22  years  of  performing  abortions. 
Although  she  was  ill  for  some  days  from  the  effects  of 
the  pregnancy,  the  patient  recovered  fully. 

On  another  occasion,  a  woman  had  been  referred  to  me 
from  Michigan  for  a  late  abortion  because  the  fetus  had 
a  severe  anomaly.   The  pregnancy  was  complicated  by 
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polyhydramnios  (too  much  amniotic  fluid  surrounding  the 
fetus)  ,  which  was  the  result  of  one  of  the  fetal 
anomalies.  She  was  resting  in  my  recovery  room  in 
preparation  for  her  abortion,  accompanied  by  her  husband, 
when  suddenly,  without  warning,  the  woman  developed  signs 
of  shock,  and  I  made  a  diagnosis  of  placental  abruption. 
The  placenta  had  torn  away  from  the  wall  of  the  uterus 
and  she  was  bleeding  to  death  into  the  uterus .  I  carried 
her  into  my  operating  room  without  waiting  for 
assistance,  placed  her  on  the  operating  table,  and 
assembled  my  surgical  team.  My  nurse  held  her  fist  on 
the  patients  aorta  to  keep  her  from  bleeding  to  death 
while  I  did  the  abortion.  As  I  began  the  procedure,  two 
units  of  blood  (about  a  quart)  spurted  out  of  her  uterus, 
and  she  lost  another  unit  during  the  operation.  Without 
our  preparations  and  my  skill  and  experience,  that  woman 
would  have  died  within  minutes . 

Mr.  Chairman,  I  did  not  have  time  with  any  of  these 
cases  to  consult  the  United  States  Senate  on  the  proper 
method  of  performing  the  abortions. 

Comparative  risk  of  abortion  and  term  birth 

Without  medical  treatment,  the  risk  of  death  due  to 
pregnancy  and  childbirth  is  in  the  range  of  1% .  This  is 
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measured  by  the  maternal  mortality  ratio,  which  is  the 
proportion  of  women  dying  from  pregnancy  or  its  effects 
to  the  number  of  live  births.  For  example,  in  1920,  the 
maternal  mortality  ratio  was  680  per  100,000  live  births. 
680  women  died  for  each  100,000  live  births.  In  the 
Peruvian  Amazon,  where  I  conduct  medical  research  from 
time  to  time,  the  maternal  mortality  ratio  is  about  1000 
deaths  of  women  per  100,000  live  births,  or  about  1%. 

By  1960,  the  U.S.  maternal  mortality  ratio  had 
dropped  to  about  38  per  100,000  live  births.  It  is  now 
about  8  per  100,000  live  births  for  term  pregnancy. 

By  contrast,  the  death  rate  in  abortion  is  about  2 
or  3  per  1,000,000  procedures,  or  about  .2 -.3  per  100,000 
abortions.  For  early  abortion,  the  abortion  mortality 
rate  is  less  than  1  per  million  procedures. 

This  means  that  a  woman  is  ten  or  more  times  likely 
to  die  if  she  carries  a  pregnancy  to  term  than  if  she  has 
an  abortion.  For  women  at  high  risk  of  pregnancy 
complications,  the  risk  of  death  may  be  100  times  greater 
for  carrying  the  pregnancy  to  term. 

Late  abortion  is  a  more  dangerous  procedure  than 
early  abortion,  but  the  evidence  is  that  it  is  still  much 
safer  in  terms  of  mortality  risk  than  carrying  a 
pregnancy  to  term.  The  risk  of  a  major  complication  is 
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about  25-30%  with  term  pregnancy,  but  it  is  much  lower  in 
late  abortion.  In  a  recent  medical  article  of  mine 
published  in  the  journal  Obstetrics  and  Gynecolocry  in 
February,  1993,  I  described  the  experience  of  124 
patients  for  whom  I  performed  abortions  in  pregnancies 
complicated  by  severe  fetal  anomaly,  diagnosed  genetic 
disorder,  or  fetal  death.  The  average  length  of 
pregnancy  was  23  weeks  with  a  few  over  30  weeks.  The 
major  complication  rate  was  less  than  1%  (one  patient) . 
In  another  comparative  study  of  mine  published  one 
year  ago  in  the  American  Journal  of  Obstetrics  and 
Gynecology,  1001  patients  whose  pregnancies  ranged  from 
13  to  25  weeks  in  duration  experienced  a  major 
complication  rate  of  0.3%.  Only  3  of  these  patients 
experienced  a  major  complication. 

Implications  of  S.  939  for  medical  practice 

Late  abortion  as  currently  practiced  in  the  United 
States  is  a  safe  procedure  that  saves  women's  lives.  The 
medical  community  has  not  determined  the  very  best  way  to 
perform  these  procedures,  and  that  cannot  be  determined 
by  any  legislature.  That  is  a  matter  for  scientific 
study  and  medical  judgment. 

If  S.  939  is  passed  into  law,  any  physician 
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performing  any  second  trimester  or  later  abortion  could 
be  prosecuted  by  an  aggressive  public  prosecutor.  It 
would  cause  each  physician  to  have  to  make  a  legal  and 
political  judgment  with  each  patient  as  to  whether 
prosecution  would  follow  the  exercise  of  the  physician's 
judgment.  It  is  an  unwarranted  and  unacceptable 
intrusion  into  the  practice  of  medicine. 

The  women  who  seek  late  abortion  always  do  so  for 
serious  reasons .  My  experience  has  been  that  the  women 
who  seek  my  services  are  experiencing  great  pain  and 
anguish,  along  with  their  family  members,  as  the  result 
of  a  very  difficult  decision.  Even  those  who  have  all 
the  information  in  a  particular  case  have  difficulty  in 
determining  the  best  thing  to  do.  As  a  practicing 
physician,  I  do  not  see  how  any  governmental  body  can 
effectively  or  rationally  control  these  decisions. 

I  recommend  that  S.  939  be  eliminated  from  the 
legislative  agenda. 
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Laminaria  versus  Dilapan  osmotic  cervical  dilators  for 
outpatient  dilation  and  evacuation  abortion:  Randomized 
cohort  comparison  of  1001  patients 

Warren  M.  Hern,  MD,  MPH,  PhD 

Boulder,  Colorado 

OBJECTIVE:  Our  purpose  was  to  compare  the  clinical  experience  in  using  Dilapan  osmotic  dilator  and 
Laminaria  japonicum  as  overnight  osmotic  cervical  dilators  in  second-tnmester  dilation  and  evacuation 
abortion  with  respect  to  measurable  outcome  variables,  including  complication  rates. 
STUDY  DESIGN:  A  cohort  comparison  was  performed  of  1001  patients  receiving  alternate  preoperative 
treatment  with  either  osmotic  dilator  after  initial  randomization  until  this  numtser  had  been  reached  in  the 
series. 

RESULTS:  Few  significant  differences  were  found  in  the  two  cohorts  with  respect  to  blood  loss, 
procedure  times,  and  overall  complication  rates  However,  patients  receiving  the  Dilapan  dilator  were  at 
least  twice  as  likely  to  experience  problems  in  cenrical  dilation  or  problems  resulting  from  pKXjr  dilation 
or  disintegration  of  the  device  than  were  patients  receiving  Laminaria  japonicum  Although  more  patients 
receiving  laminaria  experienced  amniotic  fluid  embolism  or  disseminated  intravascular  coagulation 
syndrome,  these  problems  could  not  be  attributed  to  the  type  of  osmotic  dilator  used. 
CONCLUSION:  Both  osmotic  dilators  are  acceptat)le  for  use  in  overnight  dilation  in  this  procedure,  but 
the  Dilapan  dilator  is  more  likely  to  disintegrate,  retract,  or  present  minor  problems  associated  with  poor 
dilatkjn.  (Am  J  Obsiet  Gynecol  1994:171:1324-8.) 

Key  words:  Laminaria,  Dilapan,  abortion,  evacuation 


Preoperative  ceri.'ical  dilation  with  hygroscopic  mate- 
rials such  as  Lavunana  japonicum  has  become  the  stan- 
dard of  practice  for  abortions  performed  after  the  first 
trimester  in  the  United  States.  Controversy  continues, 
however,  over  the  length  of  preoperative  dilation  time 
and  the  choice  of  materials  The  recent  introduction  of 
a  synthetic  osmotic  dilator.  Dilapan  (Cynotech  Indus- 
tries, Middlesex,  N.J.),  offers  the  alternative  of  using  a 
manufactured,  highly  controlled  material  with  a  pre- 
dictable response.'  Although  pilot  studies  and  one  con- 
trolled trial  have  been  published,  the  numbers  are  too 
small  to  permit  adequate  evaluation  or  comparison 
between  the  synthetic  dilator  and  laminaria.'  '  Another 
problem  is  that  most  case  series  of  multiple  laminaria 
application  for  ccrv-ical  dilation  have  used  a  2-day 
procedure  which  increases  the  possibility  of  introduc- 
ing confounding  factors  that  make  accurate  comparison 
difficult.*  ' 
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The  current  study  attempts  to  provide  a  sidc-by-side 
study  of  Ijimmana  japonicum  with  Dilapan  in  a  stan- 
dardized overnight  treatment  to  permit  accurate  and 
valid  comparison  in  second-trimester  dilatum  and 
evacuation  abortion  patients. 

Methods 

A  lota!  of  1247  patients  were  included  in  the  study. 
246  of  whom  were  excluded  from  the  final  analysis  be- 
cause of  failure  to  meet  the  study  criteria  or  the  presence 
of  confounding  factors  (including  performance  of  some 
cases  by  a  different  physician).  Entry  criteria  included 
gestational  age  1 3  to  25  menstrual  weeks  as  confirmed 
by  ultrasonographic  diagnosis.  The  first  patient  in  the 
trial  was  chosen  by  consulting  a  table  of  random  num- 
bers, and  a  coin  was  flipped  to  select  her  treatmrni  After 
that,  treatments  alternated  with  each  patient  Patients 
were  informed  that  they  would  receive  either  treatment 
No  patients  declined  to  participate  in  the  study 

Exclusion  <riieria  included  histor)'  of  cervical  surgery 
or  presence  of  cervical  scarring,  multiple  cesarean  sec- 
tions, serious  intercurrent  illness,  or  active  vaginal 
bleeding.  More  than  200  patients  whose  picKedures 
were  performed  by  a  physician  in  training  were  ex- 
cluded because,  although  outcome  variable  results  were 
within  acceptable  limits,  they  showed  more  variability 
according  to  physician  identity  than  variability  resulting 
from  treatment  alternatives  under  study.  The  majority 
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of  cases  excluded  for  this  reason  fell  in  ihc  lasl  300 
cases  studied.  AJso,  any  patient  who  was  judged  to 
require  multiple  applications  of  dilators  for  safety  rea- 
sons was  dropped  from  the  study.  Those  who  were  so 
Judged  before  preoperative  treatment  was  begun  were 
replaced  with  the  next  patient.  Those  for  whom  this 
judgment  was  made  after  the  first  dilator  application 
occurred  were  not  replaced  in  the  series.  A  total  of  1001 
patients,  all  of  whose  procedures  were  performed  by  a 
single  physician  (W.M.H.),  were  included  in  the  final 
study. 

Patients  who  were  admitted  to  the  study  received 
preoperative  evaluation  of  gestational  age  by  ultra- 
sonography, preoperative  counseling,  physical  exami- 
nation, and  preoperative  placement  of  one  or  more 
cervical  dilators.  Alternate  patients  received  Lavunana 
japonicum  or  Dilapan.  In  all  cases  the  cervix  was 
sounded  through  the  internal  os  to  determine  patency 
and  direction  and  the  hygroscopic  dilators  were  dipped 
in  nitrofiirazone  ointment  before  placement.  The  num- 
ber of  dilators  used  was  determined  principally  by 
the  degree  of  resistance  of  the  patient's  cervix.  Force 
was  not  used,  but  the  goal  was  the  maximum  number 
that  could  be  placed  easily  until  resistance  was  noted. 
No  forcible  manual  dilation  occurred  before  placement 
of  laminaria  (thick)  or  Dilapan.  Two  gauze  sponges  that 
were  coated  with  nitrofurazone  ointment  were  gently 
placed  against  the  cervix  to  prevent  expulsion  of  the 
dilators.  The  dilators  were  left  overnight  for  periods 
ranging  from  18  hours  to  24  hours.  On  the  following 
day  a  dilation  and  evacuation  abortion  was  performed 
with  local  anesthesia  according  to  previously  established 
protocols.'  ' 

After  removal  of  the  vaginal  packing  gauze  and 
dilators  under  direct  vision,  specially  designed  dilators' 
were  used  to  ascertain  the  degree  of  hygroscopic  dila- 
tation attained  and  to  augment  this  to  the  degree 
possible.  Dilation  was  carried  up  to  the  point  of  mild 
resistance  and  no  more.  If  bulging  membranes  were 
visible,  no  supplemental  manual  dilation  was  per- 
formed. At  this  point  membranes  were  ruptured  and  a 
No.  12  clear  plastic  cannula  was  inserted  into  the 
uterine  cavity  to  permit  amniotic  fluid  to  drain  as 
completely  as  possible,  to  minimize  the  risk  of  amniotic 
fluid  embolism.  The  amount  of  fluid  was  measured. 
This  permitted  measurement  of  actual  blood  loss  after 
the  procedure.  Fetal  age  was  determined  postopera- 
tively by  criteria  previously  established.' 

Blinding  was  not  possible  because  only  one  physician 
was  available  for  most  of  the  series  to  apply  the  dilators, 
to  remove  them,  and  to  perform  the  abonions.  How- 
ever, the  same  method  was  used  for  all  patients.  We 
studied  a  large  number  of  patients  over  a  long  period  of 
time  to  reduce  or  eliminate  sources  of  systematic  bias  in 
the  study  population. 

Independent  variables  studied  were  Dilapan  versus 


laminaria  treatment.  Icnj^lh  of  gestation,  number  <>l 
dilators  used,  length  of  time  dilators  were  in  place,  and 
degree  of  manual  dilation.  Dependent  (outcome)  vari- 
ables studied  were  blood  loss,  procedure  length,  and 
problem  or  complication  rate.  Statistical  studies  were 
performed  with  SPSS  (SPSS.  Inc.,  Chicago)  and  a  hand 
calculator. 

Results 

Of  the  1001  patients  receiving  a  single  overnight 
treatment  of  hygroscopic  dilators,  505  received  one  or 
more  Dilapan,  whereas  496  received  one  or  more  Lami- 
naria japonicum. 

The  mean  and  median  ages  of  all  patients  were  22 
and  21  years,  respectively.  The  mean  age  of  Dilapan 
patients  was  22  years,  and  the  mean  age  of  laminaria 
patients  was  22.4  years.  The  mean  number  of  previous 
pregnancies  was  one  for  both  groups.  The  mean  gesta- 
tional length  for  all  patients  was  18.5  menstrual  weeks, 
with  18.5  weeks  for  the  Dilapan  group  and  18.4  weeks 
for  the  laminaria  group.  Only  5.5%  of  the  patients  came 
from  Boulder  County;  72.2%  of  all  patients  came  from 
within  Colorado,  and  27.8%  came  from  outside  Colo- 
rado. Three  percent  of  all  patients  had  visited  the  clinic 
for  one  abortion  previously,  and  eight  patients  (0.8%) 
had  made  two  previous  visits.  The  follow-up  contact 
rate  for  all  patients  was  78.2%  (n  =  783).  There  was  no 
difference  in  the  two  groups  in  the  follow-up  rate 
(Dilapan  group  77.2%,  laminaria  group  79.2%,  not 
significant). 

From  one  to  five  Dilapan  were  used  for  patients 
receiving  this  treatment  (mean  2)  and  from  one  to 
10  laminaria  were  used  for  patients  receiving  this 
treatment  (mean  3.7).  Mean  duration  of  treatment 
for  both  groups  was  22.3  hours  (Dilapan  group  22.4 
hours,  laminaria  group  22.2  hours,  not  significant).  The 
mean  amount  of  supplemental  manual  dilation  needed, 
up  to  61.5Fr  (Hem/Pratt  dilators),  was  the  same  for 
both  groups.  Supplemental  dilation  was  used  for  74.2% 
of  all  cases  but  more  often  for  patients  receiving 
laminaria  (77.5%)  than  those  receiving  Dilapan 
(70.9%). 

Mean  procedure  time  lor  all  patients,  counting  from 
the  beginning  of  manipulation  or  insertion  of  instru- 
ments into  the  cervix,  was  7.9  minutes,  with  a  median  of 
6  minutes.  The  mean  procedure  time  for  the  Dilapan 
group  was  7.7  minutes,  and  the  mean  procedure  time 
for  the  laminaria  group  was  8. 1  minutes  (not  signifi- 
cant). TTie  mean  overall  blood  loss  for  both  groups  was 
139  ml,  with  a  median  of  100  ml  (range  5  to  1500  ml), 
but  there  was  no  significant  difference  between  the 
means  of  the  two  groups  (Dilapan  13f)  ml,  laminaria 
143  ml). 

Analysis  of  variance  of  procedure  time  by  week  of 
gestation  showed  the  differences  in  the  treatment  effect 
of  the  two  groups  to  be  insignificant  {p  =  0.074).  Simi- 


258 


«brr  1994 


Table  I.  Complications 


Dilapan 


9i%  Confidence 
inleniat 


Minor 

Amniotic  fluid  embolism-disseminaied  intravascu- 
lar coagulation  syndrome  (no  transfiision) 

Heavy  bleeding  (a 450  ml,  with  or  without  uterine 
atony) 

Cervical  dilation  deficiency  (poor  to  no  dilation; 
fractured  or  retained  dilator) 

Reaspiration  (retained  products  of  conception) 

Postoperative  infection 
Major 

Amniotic  fluid  embolism-disseminated  intravascu- 
lar coagulation  syndrome  requiring  transfusion 


1.0 

0.9-1  1 

1.3 

03-5.8 

2.3 

1.3-45 

1.0 

0.9-2.9 

0.5 

0.1  O.H 

•Overall  relative  risk  for  amniotic  fluid  embolism— disseminated  intravascular  coagulation  syndn 
(95%  confidence  interval  -0  1296  to  -1-0.62%,  p  <  0.05). 


•  for  Dilapan  patients  was  0.25 


lary,  there  was  no  significant  difTerence  between  the  two 
groups  in  blood  loss  by  week  of  gestation  (p  =  0.073). 

Regression  analysis  of  ilic  effects  of  independent 
vartables  on  procedure  time  showed  that  239{  of  the 
variability  was  related  to  gestational  length  (p  <  0  001) 
and  1%  to  the  degree  of  in.inual  dilation  (p  <  0.00 1) 
The  ireatmenl  (Dilapan  \>.  laniinana)  {p  -  0  08),  the 
number  of  hygroscopic  dilaiors  (p  =  0.54),  and  the 
duration  of  dilator  ticainR-ni  {p  =  0  72)  had  no  signif- 
icant effect  on  the  dependent  variable  Essentially  the 
same  results  were  observed  for  blood  loss,  where  1 5%  of 
the  variability  was  accounted  for  by  gestational  length 
{p  <  0.001)  and  2%  by  degree  of  manual  dilation 
(p  =  0.0).  Treatment  (Dilapan  vs  laminaria)  had  no 
significant  effect  on  blood  loss  (p  =  0.20)  nor  did  the 
number  of  hygroscopic  dilators  used  (p  =  0  63)  or  the 
length  of  time  the  dilaiors  were  in  place  ip  =  0  31) 

Problems  and  complications.  Various  problems  and 
complications  were  noted  and  coded  for  analysis  These 
included  such  obscnations  as  heavy  bleeding  (unde- 
fined), poor  uterine  tone,  cervical  laceration,  reaspira- 
tion, retained  tissue,  poor  dilation  to  no  dilation,  ex- 
pulsion of  the  device,  and  amniotic  fluid  embolism- 
disseminated  inlravasculai  coagulation  syndrome.  A 
prominent  catcgoi^'  (not  a  complication  per  se)  was 
"retracted/fractured"  to  describe  the  fate  of  the  device 
at  removal.  In  this  calegoi-i  a  retracted  laminaria  was 
noted  only  on  tme  tKcasioii,  ,iiid  no  laminaria  disinte- 
grated. On  the  otlui  li.iiul,  one  ot  these  problems 
(xcuited  with  Dilapan  on  'M\  occasions  (retracted  K. 
fractured  21,  both  1).  Kiagmenied  or  letiacled  Dilapan 
were  recovered  in  all  cases  wiih  ordinary  instruments 
such  as  forceps  aiul  uterine  mtettes.  Poor  dilation  to  no 
dilation  was  noted  in  I  1  instances  for  Dilapan  and  1  S 
instances  for  laminaria 

Ihese  categories  were  (oILipscd  to  three  lor  ilie 
purpose  of  comparison  ainiiiolic  fluid  embolism-dis- 
seminated intravascular  coagulation  syndrome,  "cem- 


cal  dilation  deficiency,"  and  postoperative  infection 
Forty-seven  patients  receiving  Dilapan  experienced 
these  problems  or  complications  (4  7%)  compared  with 
32  (3.2%)  of  the  patients  receiving  laminaria  Forty-four 
of  the  Dilapan  patients  (1.8  times  as  many)  experienced 
a  problem  or  complication  chaiacterized  as  (or  caused 
by)  a  "cervical  dilation  deficiency"  (including  prob 
lems  with  severe  bleeding,  uterine  atony,  or  reaspira- 
tion) in  comparison  with  2-1  in  the  patients  receiving 
laminaria  (relative  risk  1 .73,  95%  confidence  intep.'al 
1.1  to  3.1).  A  narrow  definition  of  "cervical  dilation 
deficiency"  shows  a  higher  relative  risk  (2.3,  p  <  0.05) 
for  this  problem  for  patients  receiving  Dilapan  (Table 
I),  usually  in  cases  in  which  the  cervix  was  somewhat 
rigid  and  permitted  only  one  Dilapan.  TTiere  was  no 
other  discernible  pattern  in  the  distribution  of  these 
problems  in  lime  elapsed  in  the  study  or  gestational 
age. 

The  small  difTerence  seen  in  the  larger  proportion  of 
laminaria  patients  receiving  supplemental  dilation  may 
be  related  to  the  more  rapid  increase  in  Dilapan  size,  a 
probable  factor  in  the  more  frequent  difficulty  ol  frag- 
nieiuation  with  Dilapan  in  patients  with  a  elatively 
rigid  ceivix. 

Few  genuine  complications  occurred  that  could  be 
characterized  by  treatment  alternative.  Seventy-seven 
patients  {l.T7<)  experienced  minor  complications,  and 
lliiee  patients  (0  3%)  receiving  laminaria  experienced  a 
iiiajoi  compile  atidii  thai  could  not  be  attributed  lo  the 
material  used  foi  dilation  flable  I)  All  three  of  the 
latter  paiienis  experienced  amniotic  fluid  embolism  or 
disseminated  intravascular  coagulation  syndrome  re- 
quiring tianslusion.  Two  patients  (one  each  treated  with 
Dilapan  and  laminaria)  experienced  anuiiotic  (liiid  em- 
bolism but  without  disseminated  intiavasctilai  coagula- 
tion rec|uiring  transfusion 

There  were  two  cases  of  twin  gestation  in  each  tieat- 
inc-iit   group,  one  case  ol  placenta   previa  with  liea\7 
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Fig.  I.  Fngmenicd  Dilapan  devices. 


bleeding  in  the  larainaria  group,  and  one  oxytocin 
reaaion  in  the  Dilapan  group. 

Comment 

In  general,  very  few  differences  were  observed  in  the 
results  for  patients  receiving  either  device.  The  princi- 
pal outcome  variables,  blood  loss  and  procedure  time, 
showed  sutistically  and  clinically  insignificant  diflier- 
ences,  including  those  classified  by  week  of  gestation. 
The  most  commonly  observed  difference  was  in  the 
number  of  instances  of  fragmentation  and  retraction  of 
the  Oilapan  devices  (Fig.  I).  Fragmentation  of  Dilapan 
has  been  reported  previously,'  and  although  it  did  not 
lead  directly  to  any  serious  complications  in  this  study  it 
is  the  most  common  and  vexing  problem  in  using  the 
device.  On  the  other  hand,  the  manufacturer  has  not 
described  or  recommended  overnight  use,  as  occurred 
in  this  study.  It  is  possible  that  using  the  Dilapan  in 
conjunction  with  several  laminaria,  as  some  practition- 
ers informally  report,  would  yield  different  or  more 
trouble-free  results.  There  is  no  evidence  that  the 
Dilapan  fragments  themselves  are  harmful,  but  the 
recovery  of  them  is  time  consuming  and  stressful  for 
both  the  patient  and  the  o{>eralor.  The  danger  in  this 
problem  lies  in  the  risk  of  a  secondary  complication 
incurred  while  trying  to  recover  the  Dilapan. 

Although  the  relative  risk  of  amniotic  fluid  embolism- 
disseminated  intravasmlar  coagulation  syndrome  re- 
quiring transfusion  was  zero  for  the  Dilapan  patients  in 
this  series,  the  larger  number  of  this  event  among  lami- 
naria patients  (3  vs  0)  was  not  ailributable  in  any  obvious 
way  to  the  type  of  dilator  used  or  to  the  amount  of 
supplemental  dilation  required.  The  severity  of  the 
problem  appeared  to  be  almost  exclusively  related  to  the 
random  occurrences  of  Iwv-lying  placentas  that  permit- 
ted disruption  before  complete  evacuation  of  amniotic 
fluid  and  fetal  parts. 


The  differing  rates  in  the  extremely  small  number  of 
postoperative  infections  between  the  two  groups  was 
statistically  significant  but  did  not  appear  to  be  related 
to  the  dilator  device  and  was  not  clinically  significant. 
These  rates  may  have  been  related  to  the  presence 
of  mild  preexisting  vaginal  infections  that  did  not 
respond  to  routine  postoperative  prophylactic  antibi- 
otic treatment. 

It  is  remarkable  that  in  this  series  no  cases  of  uterine 
perforation  occurred  and  only  one  minor  case  of  cervi- 
cal laceration  occurred.  Uterine  trauma  was  minimal. 

Although  the  outcomes  and  complication  rates  of  this 
series  compare  favorably  with  previous  series  that  used 
a  2-day  serial  multiple  laminaria  application,*  '  my 
consistent  clinical  impression,  confirmed  by  the  "cervi- 
cal dilatation  deficiency"  category  of  problems  or  com- 
plications was  that  the  single  overnight  application  of 
multiple  osmotic  dilators  gives  less  satisfactory  results 
than  the  2-day  dilation  protocol  that  I  have  reported 
previously."  '  A  proper  comparative  study  of  these  two 
protocols,  however,  remains  to  be  completed  and  re- 
ported. 
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Objective:  To  determine  the  safety  of  providing  outpatient 
abortion  services  for  women  with  complicated  advanced 
pregnancies. 

Methods:  During  a  10-year  period,  124  abortions  were 
performed  after  14  menstrual  weeks'  gestation  at  an  outpa- 
tient abortion  facility  for  indications  of  fetal  anomaly, 
diagnosed  genetic  disorder,  or  fetal  death.  Gestational 
lengths  ranged  from  15-34  menstrual  weeks.  Fetal  diagnoses 
included  a  variety  of  chromosomal  abnormalities,  malfor- 
mations, and  death.  Techniques  for  performing  the  late 
abortions  included  a  serial  multiple  laminaria  method  of 
cervical  dilation.  Abortions  performed  after  20  menstrual 
weeks  were  effected  by  inslillalion  of  intra-amniotic  hyper- 
osmolar urea  or  induction  of  fetal  death  by  injection  of 
dtgoxin  and/or  hyperosmolar  urea  into  the  fetus,  followed 
by  artificial  rupture  of  membranes,  induction  of  labor,  and 
assisted  expulsion  or  instrumental  extraction  of  the  fetus.  At 
less  than  20  weeks,  dilation  and  evacuation  following  serial 
multiple  laminaria  treatment  of  the  cervix  was  the  method  of 
choice. 

Results:  The  median  gestational  age  was  23  menstrual 
weeks.  The  median  procedure  time  for  all  cases  was  12 
minutes  and  median  blood  loss  was  125  mL.  Procedure  time 
increased  with  length  of  gestation  (P  =  .00).  Blood  loss  was 
only  slightly  increased  by  gestation  length  (P  =  .154)  and 
not  by  procedure  time  (P  =  .299).  Complication  rates  were 
not  significantly  related  to  gestation  length  (P  =  .895).  There 
was  one  major  complication  in  this  series.  There  were  no 
uterine  perforations  and  one  cervical  laceration. 

Conclusion:  Outpatient  abortion  may  be  performed  safely 
in  most  cases  of  fetal  disorder,  including  death,  through  34 
menstrual  weeks  under  proper  conditions.  (Obstet  Gynecol 
1993;81:301-6) 


rrom  Ihc  Houldcr  Atvrlum  CUnic,  flouUlcr .  Colorado 


Among  the  most  perplexing  problems  in  abortion 
practice  is  the  clinical  management  of  the  patient  with 
an  advanced  pregnancy  who  chooses  or  needs  an 
abortion  because  of  a  fetal  disorder  or  an  acute  medical 
complicaHon.  Although  the  dilation  and  evacuation 
(D&E)  procedure  has  become  well  established  for  abor- 
tions performed  through  24  menstrual  weeks,'"''  in- 
cluding those  done  for  reasons  of  critical  illness  and 
fetal  anomaly,*^  abortion  practice  beyond  this  point  is 
not  well  established.  In  addition,  most  obstetricians, 
including  those  who  perform  abortions,  do  not  accept 
the  use  of  D&E  for  treatment  of  a  pregnancy  compli- 
cated by  late  fetal  death.  Either  waiting  for  spontane- 
ous expulsion  or  using  prostaglandin  Ej  suppositories 
for  induction  has  been  recommended,^  but  both  alter- 
natives are  fraught  with  serious  disadvantages  or  haz- 
ards.' 

This  report  summarizes  the  experience  with  124 
patients  receiving  abortions  from  15-34  menstrual 
weeks'  gestation  in  an  ambulatory  extramural  setting 
at  a  single  institution.  The  report  reviews  techniques 
used  to  enhance  the  safely  of  the  procedure,  procedure 
variables,  and  overall  complication  rates. 

Materials  and  Methods 

All  procedures  were  performed  over  a  period  of  10 
years,  ending  May  1992,  in  a  single  private  office 
outpatient  abortion  facility  located  across  the  street 
from  a  community  hospital.  The  facility  has  been 
specially  equipped  and  staffed  to  provide  assistance  for 
women  seeking  late  abortion.  Patients  receive  individ- 
ual counseling  and  support  throughout  their  oxperi- 


VOL    81.  NO    2,  FEBRUARY  1<«? 


002V-7«44'<)3/S6  00       301 


261 


ence  at  the  clinic.  Real-time  diagnostic  ultrasound  is 
performed  on  all  patients  during  the  preoperative 
evaluation.  Nearly  all  patients  came  to  our  facility  by 
v^ay  of  private  referral,  with  an  established  preof)era- 
tive  diagnosis  of  fetal  anomaly  or  other  serious  indica- 
tion for  late  abortion. 

The  routine  protocol  after  ultrasound  evaluation  and 
counseling  included  placement  of  one  to  four  laminaria 
in  the  cervix  on  day  1,  replaced  by  four  to  20  laminaria 
on  day  2  at  one  sitting  or  two  sittings  6  hours  apart, 
and  performance  of  the  abortion  on  day  3.  Some 
patients  experienced  a  third  day  of  preoperative  lami- 
naria treatment  before  the  abortion  depending  on  the 
length  of  gestation  and  on  dilation  of  the  cervix  after 
the  first  2  days  of  tieatment.  Few  patients  had  more 
than  20  laminaria  placed  at  a  single  sitting  on  the 
second  or  third  day.  We  used  the  serial  multiple 
laminaria  protocol  of  2-3  days  for  all  patients.  An 
earlier  study  of  single  overnight  multiple  laminaria 
treatment,  not  yet  reported,  was  found  to  give  less 
than  optimum  results  for  women  having  abortions 
beyond  14  menstrual  weeks.  At  less  than  20  weeks, 
D&E  following  serial  multiple  laminaria  treatment  for  2 
days  was  the  method  of  choice. 

In  the  early  part  of  this  series,  patients  at  later  than 
20  menstrual  weeks'  gestation  received  an  intra- 
amniotic  infusion  of  hyperosmolar  urea  on  day  3,  and 
then  waited  for  labor  to  begin.  Labor  usually  began 
within  approximately  5  hours  and  was  often  followed 
by  spontaneous  or  assisted  expulsion  of  the  fetus,  or 
by  D&E  if  expulsion  did  not  occur.  ''^  This  protocol  was 
gradually  modified  in  pregnancies  advanced  beyond 
24  menstrual  weeks.  Intrafetal  injection  of  undiluted 
digoxin  1.5  mg  under  direct  ultrasound  visualization 
on  the  first  or  second  day  accompanied  the  first  or 
second  insertion  of  laminaria.  Some  of  these  patients 
also  received  an  intra-amniotic  hyperosmolar  urea  in- 
fusion until  we  observed  that  this  step  could  be  elim- 
inated with  similar  good  results. 

Upon  removal  of  the  most  recently  inserted  pack  of 
laminaria  at  the  beginning  of  the  third  or  fourth  day  of 
treatment,  the  membranes  were  routinely  ruptured 
and  amniotic  fluid  was  drained  off  as  completely  as 
possible.  At  that  point,  an  intravenous  (IV)  bne  was 
placed,  permitting  administration  of  FV  medications 
and  infusion  of  Ringer's  lactate  solution.  An  attempt  to 
induce  labor  was  not  made  until  a  clear  flow  of 
amniotic  fluid  was  established  and  the  risk  of  amniotic 
fluid  embolism  was  reduced.  Amniotic  fluid  was  mea- 
sured as  accurately  as  possible.  Blood  loss  was  deter- 
mined for  all  patients  by  measuring  directly  the  blood 
volume  in  the  collecting  basin  at  the  abortion  or  by 
removing  clots  with  the  gloved  hand  from  the  fluid  in 
the  basin  and  measuring  the  volume  of  clots. 


When  patients  became  uncomfortable  because  of 
urea-  or  oxytocin-induced  labor,  they  were  given  me- 
peridine 50-75  mg  intramuscularly  (IM)  for  light  anal- 
gesia about  20  minutes  before  the  anticipated  expul- 
sion or  D&E  procedure.  The  D&E  procedure  was 
performed  under  paracervical  block  anesthesia  using 
10  mL  of  1%  lidocaine  without  epinephrine.  Many 
patients  received  a  prior  long-acting  cervical  block  with 
12  mL  of  Marcaine  (Winthrop  Pharmaceuticals,  New 
York,  NY)  0.25%  when  the  onset  of  labor  was  several 
hours  before  the  anticipated  D&E  procedure  or  fetal 
expulsion.  Approximately  40-60  U  of  oxytocin  was 
routinely  added  to  500-1000  mL  of  Ringer's  lactate  IV 
infusion  upon  delivery  of  the  fetal  skull,  and  0.2  mg  of 
methylergonovine  maleate  was  given  IM  upon  deliv- 
ery of  the  placenta.  The  placenta  was  delivered  imme- 
diately in  most  cases  by  tiaction  on  the  umbilical  cord 
or  forceps  removal  when  it  was  adherent. 

In  the  later  cases  in  this  series,  we  induced  fetal 
death  (by  intrafetal  injection  of  digoxin  1.5-2.0  mg  or 
hyperosmolar  urea  40  g  under  direct  ultrasound  visu- 
alization), followed  by  artificial  rupture  of  the  mem- 
branes and  induction  of  labor  by  slow  IV  infusion  of 
oxytocin  (10  U/hour).  When  fetal  expulsion  was  immi- 
nent, the  patient  was  placed  in  an  operating  room 
where  the  expulsion  was  controlled  by  the  physician. 
If  expulsion  did  not  occur  within  a  few  hours  after 
artificial  rupture  of  the  membranes,  D&E  was  per- 
formed. 

In  the  case  of  assisted  fetal  expulsion,  delivery  of  the 
fetus  was  controlled  so  as  to  minimize  the  risk  of 
cervical  or  pierineal  laceration,  sometimes  by  sharp 
dissection  of  presenting  fetal  parts.  In  most  of  the 
patients  in  this  series,  forceps'  evacuation  of  the  uterus 
was  routinely  accomplished  under  direct  intraopera- 
tive ultrasound  visualization. 

The  protocol  combining  serial  multiple  laminaria 
tieatment,  induced  fetal  death,  and  rupture  of  the 
membranes  with  induction  of  labor  backed  up  by  D&E 
appeared  to  give  the  optimum  results  in  patient  com- 
fort and  safety.  Procedure  time  was  measured  from  the 
time  the  uterine  cavity  was  entered  with  instruments 
or  from  the  beginning  of  delivery  of  the  fetus,  which- 
ever came  first,  until  completion  of  the  procedure  by 
final  curettage  and  vacuum  aspiration. 

Postoperative  tissue  examination  included  weighing 
the  fetus  and  placenta  separately  and  carefully  mea- 
suring the  fetal  parts,  including  foot  length,  knee-heel 
length,  femur  length,  biparietal  diameter,  crown-rump 
length,  rump-shoulder  length,  abdominal  diameter, 
and  chest  diameter.  The  method  of  measurement  of 
fetal  parts  has  been  described  previously.  We  diag- 
nosed actual  fetal  age  according  to  fetal  fool  length 
based  on  previously  established  values.'" 
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The  patients  were  routinely  observed  in  the  recovery 
room  for  2  hours  or  more,  depending  on  patient 
response  and  the  appearance  of  complications.  All 
patients  received  routine  antibiotic  coverage  after  the 
abortion  procedure,  and  those  experiencing  either  in- 
trafetal  injection  or  intra-amniotic  urea  infusion  also 
received  chemoprophylaxis.  The  initial  standard  pro- 
tocol was  1  g  of  tetracycline  orally  immediately  after 
the  procedure,  followed  by  500  mg  every  6  hours  for  5 
days;  the  same  regimen  was  begun  immediately  after 
intrauterine  injection  for  those  having  that  procedure. 
Doxycycline  100  mg  orally  twice  a  day  for  5  days  was 
recently  substituted  for  the  tetracycline  regimen.  Pa- 
tients allergic  to  tetracycline-doxycycline  were  given 
erythromycin.  Cultures  for  gonorrhea  and  chlamydia 
were  done  only  in  cases  that  appeared  to  be  at  higher 
than  usual  risk  for  these  infections.  Rh-immune  glob- 
ulin was  administered  to  all  patients  who  were  Rh- 
negative. 

All  patients  were  strongly  encouraged  to  return  for 
follow-up  examination  if  possible  and  were  given 
forms  to  send  in  when  they  could  not  return  in  person 
for  an  examination.  Arrangements  were  made  for 
follow-up  with  the  referring  or  other  local  physician 
when  the  patient  came  from  a  long  distance,  and  for 
the  follow-up  physician  to  return  a  brief  report.  Stan- 
dard follow-up  instructions  included  a  recommenda- 
tion for  examination  at  1  and  4  weeks  after  the  abor- 
tion. 

We  defined  major  complications  using  criteria  of  the 
Centers  for  Disease  Control:"  major  unintended  sur- 
gery, hemorrhage  requiring  transfusion,  or  pelvic  in- 
fection with  2  or  more  days  of  fever  and  a  peak  of  at 
least  40C  or  with  hospitalization  for  11  or  more  days.  A 
minor  complication  was  defined  as  any  of  the  follow- 
ing: an  operative  or  postoperative  problem  that  re- 
quired reaspiration  or  suture  of  a  cervical  laceration, 
infection  (indicated  by  uterine  tenderness  at  follow-up 
examination)  responding  to  antibiotic  therapy  or  more 
than  a  transitory  fever  of  38C  or  more,  a  total  blood 
loss  of  500  mL  or  more,  and  documented  evidence  of 
coagulopathy  not  requiring  transfusion. 

Results 

Patients  came  from  throughout  the  United  States,  and 
two  came  directly  from  foreign  countries.  One  patient 
was  from  the  local  community,  and  51%  were  from 
outside  Colorado,  of  which  about  half  were  from  the 
east  coast  of  the  United  States.  Patient  ages  ranged 
from  13—46  years,  with  a  mean  and  median  of  29. 
Preoperative  estimates  of  fetal  age  ranged  from  15-32 
menstrual  weeks.  Advanced  pregnancies  (20  men- 
strual weeks  or  more)  were  somewhat  more  likely  to 


Table  1.  Mean  Blood  Loss  and  Procedure  Time  by  Length 
of  Gestation 


Weeks' 

Blood  loss 

Procedure 

gesution 

(mL) 

time  (min) 

N 

15-16 

132 

8 

14 

17-18 

168 

12 

14 

19-20 

189 

12 

16 

21-22 

187 

11 

18 

23-24 

114 

16 

8 

25-26 

210 

16 

18 

27-28 

127 

23 

24 

29  + 

332 

27 

12 

occur  in  younger  women  (P  =  .002).  Follow-up  contact 
was  obtained,  with  90%  of  all  patients  eligible  for 
follow-up  at  the  time  of  writing  (N  =  120). 

The  final  estimate  of  gestational  age  as  defmed  by 
measurable  fetal  foot  length  was  15-34  menstrual 
weeks,  with  a  median  of  23.  The  median  procedure 
time  for  all  cases  was  12  minutes,  with  a  mean  of  16 
and  a  range  of  1-125.  The  median  blood  loss  was 
125  mL,  with  a  mean  of  180  and  a  range  of  10-1500. 
Procedure  time  increased  with  length  of  gestation 
(Table  1);  regression  analysis  showed  that  gestational 
length  accounted  for  15%  of  the  length  of  procedure 
time  (adjusted  r^  =  0.152;  P  =  .00).  However,  blood 
loss  was  only  slightly  increased  by  gestation  length 
(Table  1)  (P  =  .154)  and  not  by  procedure  time  (P  = 
.299).  Fetal  weights  (N  =  124)  ranged  from  19-2050  g, 
with  a  mean  of  591  and  median  of  403.  The  median 
fetal  foot  length  was  39  mm,  with  a  range  of  18-70. 

One  patient  (27  menstrual  weeks)  experienced  a 
major  complication,  coagulopathy  requiring  transfu- 
sion with  packed  cells.  Another  patient,  who  experi- 
enced severe  hemorrhage  following  placental  abrup- 
tion, did  not  require  transfusion  and  was  therefore 
classified  as  having  a  minor  complication.  Thirteen 
women  experienced  minor  complications  (10.4%),  in- 
cluding two  in  the  patient  with  the  placental  abrup- 
tion. There  was  no  correlation  between  complicahon 
rates  and  length  of  gestation  (P  =  .895).  There  were  no 
uterine  [perforations  and  one  cervical  laceration. 

Blood  loss  was  generally  low  and  within  acceptable 
limits,  but  seven  patients  had  a  blood  loss  of  500  mL  or 
more,  including  three  (2.4%)  who  lost  over  500  mL. 
The  latter  group  included  one  patient  who  experienced 
coagulopathy  approximately  1  hour  after  an  otherwise 
unremarkable  procedure,  presumably  due  to  intravas- 
cular embolism  of  fetal  cerebrospinal  fluid.  In  this  case, 
the  breech  delivery  of  a  severely  hydrocephalic  fetus 
was  complicated  by  separation  of  the  fetal  skull  from 
the  thorax;  the  thorax  was  macerated  because  of  in- 
trafetal  injection  of  hyperosmolar  urea  at  that  site. 
During  the  difficult  extraction  of  the  fetal  head,  a  large 
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amount  of  fetal  cerebrospinal  fluid  was  observed  issu- 
ing from  the  uterus.  The  uterus  had  tjeen  emptied  of 
all  amniotic  fluid  as  confirmed  by  ultrasound  observa- 
tion; therefore  the  coagulopathy  was  likely  due  to 
absorption  of  fetal  cerebrospinal  fluid.  This  patient  was 
hospitalized  and  the  coagulopathy  treated  with  a 
transfusion  of  2  U  of  packed  cells.  She  recovered 
without  incident. 

Another  patient,  whose  25-week  pregnancy  was 
complicated  by  severe  fetal  anomaly  and  polyhydram- 
nios, experienced  an  acute  placental  abruption  while 
being  pref>ared  for  transfer  to  the  operating  room;  she 
was  in  shock  by  the  time  she  reached  the  operating 
table.  Placement  of  forcejjs  through  the  dilated  cervix 
resulted  in  the  instantaneous  release  of  some  1000  mL 
of  blood  and  a  further  drop  in  blood  pressure.  Aortic 
compression  combined  with  rapid  IV  volume  support 
was  applied  while  the  uterus  was  emptied  rapidly 
within  several  minutes.  This  patient  lost  approxi- 
mately 1500  mL  of  blood  intraoperatively  but  stabilized 
within  1  hour  after  the  abortion  and  did  not  require 
transfusion.  She  developed  no  evidence  of  postopera- 
tive coagulopathy. 

Two  patients  with  advanced  pregnancies  (26  and  28 
menstrual  weeks)  presented  with  a  history  of  vertical 
cesarean  delivery.  These  histories  contraindicated  in- 
duction of  labor  following  cervical  dilation  and  rupture 
of  membranes;  a  D&E  abortion  procedure  was  per- 
formed in  each  case. 

Another  45-year-old  patient  at  29  menstrual  weeks 
had  a  long  history  of  hypertension  and  diabetes,  with 
evidence  of  extensive  pitting  edema  from  the  begin- 
ning of  treatment.  She  also  had  a  history  of  severe 
bleeding  and  prolonged  clotting  times. 

One  32-year-old  woman  with  a  21 -week  desired 
pregnancy  and  a  history  of  insulin-dependent  diabe- 
tes, severe  hyperemesis  gravidarum,  deteriorating 
electrolyte  balance  and  cardiovascular  status,  and  pro- 
found anemia  was  flown  by  air  ambulance  from  an- 
other state  for  her  abortion.  She  went  into  shock  on  the 
airplane  and  was  critically  ill  upon  arrival,  whereupon 
she  was  hospitalized  immediately  to  stabilize  her  car- 
diovascular status.  Once  stabilized,  she  was  trans- 
ferred to  the  outpatient  clinic  for  her  abortion.  She 
tolerated  the  procedure  well  and  was  relieved  of  symp- 
toms within  an  hour  after  the  abortion.  She  recovered 
without  complication. 

Another  patient,  already  mentioned,  was  hospital- 
ized for  observation  following  acute  placental  abrup- 
tion and  the  loss  of  some  1500  mL  of  blood  before  the 
uterus  could  be  emptied.  She  was  discharged  the  next 
day  and  experienced  no  immediate  postoperative  com- 
plications.   However,    she   began   bleeding   several 


Table  2.  Fetal  Anomalies.  Genetic  Disorde 
Disorders  of  Pregnancy 


,  and 


Ctiromusomal  abnormalilies 

Turn«r  syndrome/mosaic  (45,X/46.XX) 

Trisomy  18 

Trisomy  21 

47.XXX 

Triploidy — 69  ctlromosomes 

Atypical  banding/chromosome  5 

Marker  chromosome  abnormality 

Chromosomal  abnormalities — 46,XX 
Neural  tube  defect 

Hydrocephaly 

Neural  tul>e  defect — spina  bifida,  encephalocele,  etc. 

Anencephaly 

Hydranencephaly 

Alobar  holoproserKephaly 
Developmental  anomalies 

Fetal  hydrops/cystic  hygroma/ascities 

Multiple  anomalies  (unspecified,  specified) 

Thanatophoric  dwarfism 

SkeleUl  dyspbsia/IUCR 

Potter  syndrome 

Left  ventricular  syndrome/univentricular  anomaly 

IntracerebraVcardiac  cystic  anomaly 

Microcephaly/macrocephaly/assorted  anomalies 

Polycystic  kidneys,  etc. 

Conjoined  twins 

Sacrococcygeal  teratoma 

Abnormal  alpha-fetoprotein  (anomaly  suspected) 

Dandy-Walker  syndrome  with  lUCR 

Klinefelter  syndrome  (47,XXY) 

Cardiac  anomalies 

Oligohydramnios  and  severe  bradycardia 

Hemophilia  diagnosed  in  fetus 

Fetal  death 
High  risk  of  congenital  anomaly 

Duchenne  muscular  dystrophy  risk 

History  of  X-hnked  genetic  abnormality,  male  fetus 

75%  risk  of  congenital  anomalies 


Total 


lUCR  =  intrauterine  growth  retardation. 

weeks  later  and  required  a  D&C,  with  the  recovery  of 
a  small  amount  of  retained  tissue. 

All  but  a  few  of  the  patients  in  this  series  sought 
abortion  because  of  diagnosed  fetal  anomalies  or  dis- 
orders of  pregnancy  of  varying  degree,  including  fetal 
death  (six  cases).  Six  patients  were  treated  as  the  result 
of  non-fetal  indications.  These  included  extreme 
youth,  a  history  of  rape  or  forced  intercourse,  and 
illness  exacerbated  by  pregnancy. 

A  wide  variety  of  fetal  disorders  were  documented 
before  and  after  the  abortions  (Table  2).'^  The  most 
common  were  neural  tube  or  central  nervous  system 
defects  (27%)  and  trisomy  21  (24%).  One  remarkable 
case  of  sacrococcygeal  teratoma  occurred  and  three 
cases  of  thanatophoric  dwarfism  were  observed.  In  the 
first  case  of  thanatophoric  dwarfism,  the  diagnosis  was 
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confirmed  postoperatively  by  radiographic  and  his- 
topathologic studies.  Preof>erative  amniocentesis  for 
cytologic  study  was  done  on  request.  Postoperative 
histopathologic  and  cytologic  studies  were  done  when- 
ever possible,  but  fetal  tissue  destruction  resulting 
from  the  abortion  procedure  did  not  permit  this  in  all 
cases. 

Discussion 

Late  abortion  of  a  desired  pregnancy  for  reasons  of 
fetal  disorder  is  one  of  the  most  painful  dilemmas  in 
modem  society.  As  new  career  op|5ortunities  open  for 
women  and  childbearing  is  delayed,  each  pregnancy 
becomes  more  precious  to  the  couple  desiring  children 
late  in  a  woman's  reproductive  life.  Early  diagnosis  of 
fetal  anomalies  and  genetic  disorders  presents  the 
woman  and  her  partner  with  an  agonizing  choice, 
sometimes  based  on  incomplete  or  imprecise  informa- 
tion. The  charged  f>olitical  climate  surrounding  abor- 
tion in  contemporary  American  society  makes  this 
dilemma  and  its  resolution  even  more  tragic  and  pain- 
ful. The  technology  of  late  abortion  presented  here 
provides  acceptably  safe  results  and  offers  the  woman 
with  a  diagnosis  of  fetal  abnormality  a  choice  she 
would  not  have  had  a  few  decades  ago.  The  risks  of  the 
abortion  must  be  compared  with  the  risks  of  term 
delivery.'^  In  the  case  of  serious  fetal  anomaly  such  as 
hydrocephaly  or  conjoined  twins,  there  is  a  high  risk  of 
cesarean  delivery.  None  of  the  patients  in  this  series 
required  abdominal  surgery.  Only  one  required  trans- 
fusion. 

To  achieve  a  high  level  of  safety,  one  must  take  all 
possible  precautions  to  minimize  risk  to  the  patient.  A 
cornerstone  of  this  preventive  approach  is  the  use  of 
serial  multiple  laminaria  treatment  for  cervical  dila- 
tion.'''''  Procedures  are  designed  to  maximize  patient 
safety  rather  than  preserve  fetal  tissue  for  cytologic 
study.  There  are  many  advantages  to  an  outpatient 
setting:  a  selected  and  highly  supportive  staff,  the 
availability  of  a  full  range  of  specialty  instruments  not 
usually  available  in  community  hospitals  or  even  in 
teaching  hospitals,  privacy  and  maintenance  of  patient 
confidentiality,  informal  procedures  that  reduce  pa- 
tient anxiety,  availability  of  individual  counseling  and 
support  throughout  the  experience  for  both  the  patient 
and  her  family,  lower  cost,  fewer  bureaucratic  con- 
trols, reduced  political  vulnerability  to  the  community 
pressures  experienced  by  hospital  boards,  and  greater 
flexibility  in  counseling  and  preoperative  and  operat- 
ing schedules. 

There  is  no  requirement  for  routine  hospital  perfor- 
mance of  this  procedure,  although  this  option  should 
be  available  in  the  presence  of  medical  indications. 


Oetermination  of  the  level  of  gestation  at  which  this 
procedure  may  be  safely  performed  on  an  outpatient 
basis  depends  on  a  variety  of  factors:  the  level  of 
operator  skill,  the  extent  of  preoperative  preparation 
by  the  use  of  laminaria  and  other  procedures  such  as 
induced  fetal  death,  the  level  of  preparation  reached 
by  the  facility  in  question,  and  the  proximity  to  a 
full-service  hospital. 

In  our  experience,  there  are  several  essential  compo- 
nents of  outpatient  late  abortion  services.  The  patients 
must  have  absolute  support  from  all  members  of  the 
staff  throughout  the  experience.  The  physicians  should 
have  specialized  training  and  experience  in  performing 
this  procedure.  Nurses  must  be  highly  skilled  in  the 
management  of  surgical  patients  and  must  function  as 
an  integrated  part  of  the  surgical  team.  All  patients 
should  be  routinely  evaluated  by  ultrasound  for  diag- 
nosis of  fetal  age,  presentation,  placental  location, 
multiple  gestation,  and  any  uterine  or  fetal  abnormal- 
ities. Serial  multiple  laminaria  preparation  of  the  cervix 
should  be  performed  over  40-72  hours  before  the 
abortion  is  attempted.  Specific  appropriate  instru- 
ments should  be  available  in  sufficient  quantities.* 
Space  for  a  routine  minimum  recovery  period  of  2 
hours  should  be  available  within  the  facility.  Tissue 
obtained  should  be  inspected  thoroughly  by  the  oper- 
ating physician  or  another  specially  trained  person 
immediately  after  the  procedure.  Outpatient  abortion 
in  gestations  of  25  weeks  or  later  should  occur  within  5 
minutes  of  a  full-service  hospital  (with  blood  bank, 
intensive  care  unit,  and  ojjerating  room),  providing 
life-support  ambulance  service  is  immediately  avail- 
able. Physicians  and  administrators  should  recognize 
the  emotional  stress  experienced  by  staff  in  assisting 
with  or  performing  this  procedure.'^"" 
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Outpatient  second-trimester 
D&E  abortion  through  24 
menstrual  weeks'  gestation* 

WARREN  M.  HERN 

Boulder  Abortion  Clinic,  Boulder,  Colo. 

Abstract 

Over  a  period  of  5'/i  years,  a  total  of  1,000  patients  with  gestations  ranging  from  13  to  24 
menstrual  weeks  have  received  dilatation  and  evacuation  (D&E)  abortion  on  an  outpa- 
tient basis.  Various  modifications  of  a  serial  multiple  laminaria  treatment  were  used  to 
achieve  cervical  dilatation.  Laminaria  treatment  lasted  from  24  to  48  hours  prior  to  D&E 
with  as  many  as  two  to  three  changes  of  laminaria  and  as  many  as  12  laminaria  being 
placed  at  one  time.  A  total  of  176  patients  whose  pregnancies  were  from  21  to  24  weeks' 
gestation  received  intrauterine  infusions  of  from  80  to  120  gm  hyperosmolar  urea  solution 
several  hours  prior  to  D&E.  This  was  principally  instilled  intraamnioticaliy,  but  also 
included  were  some  fetal  intrathoracic  irycctions  under  direct  ultrasound  vision. 

Follow-up  contact  with  75%  of  patients  revealed  an  infection  rate  of  0.8%  overall  and  a 
retained  tissue  rate  of  1.0%.  Three  patients  (0.3%)  experienced  major  complications.  One 
.aborted  spontaneously  following  laminaria  treatment  but  prior  to  D&E  and  required 
transfusion.  Another  experienced  a  uterine  perforation  requiring  laparotomy  and  repair. 
A  third  experienced  a  brief  episode  of  convulsive  syncope  following  a  vasovagal  reaction. 


Introduction  weeks'  gestation  were  treated  with  an  in- 
trauterine infusion  of  hyperosmolar  urea 

Dilatation  and  evacuation  (D&E)  abor-  prior  to  the  D&E  procedure, 
tion  has  become  the  most  common  method 

of  second-trimester  abortion  in  the  United  Materials  and  methods 
States  in  the  past  few  years,  and  numerous 

papers  have  appeared  in  the  medical  litera-  The  setting  for  this  experience  has  been 

ture  documenting  its  safety.'  In  a  prelimi-  a  small,  private  outpatient  abortion  facility 

nary  report,  we  described  the  performance  located  across  the  street  from  a  commu- 

of  early  midtrimester  D&E  abortion  on  an  nity  hospital.  The  facility  has  been  spe- 

outpatient  basis  through   19  weeks  from  cially  equipped  and  staffed  to  provide  as- 

the   last   menstrual   period   (LMP).'   The  sistance   for   women   seeking  abortion 

present   paper  describes  clinical   experi-  through   the   second   trimester  of  preg- 

ence  with  1,000  midtrimester  abortion  pa-  nancy.  Patients  receive  individual  counsel- 

tients  from  1975  through  September,  1980,  ing  and  support  throughout  their  experi- 

using  variations  on   the   serial   multiple  ence  at  the  clinic.  Diagnostic  ultrasound 

laminaria  protocol  described  previously.  was  used  for  estimating  fetal  age  as  soon 

In  addition,  patients  whose  pregnancies  as  it  became  available  at  the  community 

were  advanced  to  more  than  20  menstrual  hospital,    and    this   was    supplanted    by 


•This  prcscnialion  was  made  al  the  18ih  Annual  Meeting  of  the  Association  of  Planned  Parenthood 
Physicians.  Denver.  Colo..  October  4,  1980. 
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routine  real-time  ultrasound  preoperative 
evaluation  on  the  clinic  premises.  Eighty 
seven  percent  of  the  patients  in  this  series 
recei^/ed  ultrasound  evaluation  prior  to 
abortion. 

Patients  came  from  throughout  the 
Rocky  Mountain  region,  with  only  6% 
from  the  local  community  and  42%  from 
out  uf  state.  The  median  age  was  19. 
Sixty-five  percent  of  the  patients  were  ex- 
periencing their  first  pregnancy,  and  86% 
were  having  their  first  abortion.  Preopera- 
tive estimates  of  fetal  age  (based  on  the 
LMP^  ranged  from  II  to  22  weeks,  with 
sonographic  biparietal  diameter  readings 
from  !9  to  56  mm.^ 

Routine  protocol  followmg  ultrasound 
evaluation  and  counseling  included  one  to 
three  laminaria  placed  in  the  cervix  on  day 
1,  replaced  by  four  to  twelve  laminaria  on 
day  2  at  one  or  two  sittings,  and  D&E  pro- 
cedure on  day  3.^  Patients  in  whum  a  diag- 
nosis of  21+  menstrual  weeks'  gestation 
was  made  (fetal  age,  19-^  weeks)  received 
an  intrauterine  infusion  of  hyperosmolar 
urea  approximately  five  hours  prior  to 
Dili  on  day  3.  This  protocol  was  followe-J 
in  176  patients,  of  whom  three  did  not  re- 
ceive urea  owmg  to  a  failed  attempt  or  to 
evidence  (in  one  patient)  of  intravascular 
injection  at  the  beginning  of  the  infusion. 
Hypertonic  saline  was  used  for  three  pa- 
tients owing  to  a  temporary  shortage  of 
brca.  One  of  these  patients  did  not  receive 
a  full  saline  instillation  because  she  began 
txpcricncing  symptoms  of  intravascular 
injection  in  spite  of  a  clear  aspiration. 
1^  Patients  receiving  an  inlraamniotic  urea 
m^sion  were  prepared  and  draped  in  the 
ai.  manner,  and  either  a  straight  18- 
t'^spirs'l  needle  or  17-gauge  catheter 
lie  was  u.sed  to  obtain  a  free  flov/  of 
Elfclic  fluid.  Following  removal  of  an 
quale  quantity  (100  to  300  ml)  of  am- 
Uic  fluid,  either  80  or  120  gm  of 
^rosmolar  urea  solution  was  then  in- 
directly into  the  amniotic  cavity, 
jnts  were  then  observed  for  up  to  five 
J  hours  for  evidence  of  labor  and/or 
Jcmisc  as  documented  by  Doppler  ul- 
ad  examination.  Patients  experienc- 
Ive  labor  were  taken  to  the  proce- 
jm  where  membranes  were  rup- 
id  the  uterus  was  emptied. 
^  patients  with  advanced  pregnan- 
fctal  intrathoracic   infusion   of 


hyperosmolar  urea  was  attempted  under 
direct  ultrasound  visualization.  In  the 
seven  cases  in  which  this  procedure  was 
successful,  evidence  of  entry  into  the  fetal 
thoracic  cavity  included  the  sensation  of 
needle  entry  accompanied  by  depression 
in  the  fetal  thoracic  cavity,  diminution  of 
fetal  heart  rate,  visual  evidence  of  fluid 
movement  within  the  cavity,  and  cessation 
of  fetal  heari  activity.  This  procedure  was 
abandoned  except  for  indicated  cir- 
cumstances because  its  disadvantages  ap- 
peared to  outweigh  the  advantages  for 
routine  use.  It  would  appear  to  be  a  valu- 
able alternative,  however,  in  such  cases  as 
oligohydramnios. 

The  D&E  procedure  was  performed 
under  paracervical  block  anesthesia  and 
light  narcotic  analgesia  with  meperidine 
was  given  intramuscularly  15  to  20  min- 
utes prior  to  the  procedure.  For  all  pa- 
tients with  15  weeks'  gestation  or  more,  an 
intravenous  infusion  of  Ringer's  lactate 
was  begun  prior  to  the  procedure.  From  40 
to  60  units  of  oxytocin  were  routinely 
added  to  500  to  1,000  ml  of  the  Ringer's 
lactate  upon  delivery  of  the  ft^al  sku:1  and 
0.2  mg  of  methylergonovine  maleate  was 
given  intramuscularly  upon  delivery  of  the 
placenta. 

Following  removal  of  the  most  recent 
pack  of  laminaria,  membranes  were  rou- 
tinely ruptured  and  amniotic  fluid  was 
drained  off  as  completely  as  possible. 
With  the  exception  of  the  patients  receiv- 
ing urea,  the  fluid  was  measured  and  sepa- 
rated so  that  blood  loss  could  be  measured 
as  accurately  as  possible.  Procedure  time 
was  measured  from  the  time  the  uterine 
cavity  was  entered  with  instruments  or  at 
the  time  active  suction  was  applied  until 
the  procedure  was  completed. 

Examination  of  the  tissue  postopera- 
tively included  weighing  the  fetus  and 
placenta  separately  and  careful  measure- 
ment of  fetal  parts. 

Patients  were  routinely  observed  in  the 
recovery  room  for  two  hours  or  more,  de- 
pending on  patient  response  and  the  ap- 
pearance of  complications. 

Ninety  percent  of  all  patients  received 
routine  antibiotic  coverage  following  the 
D&E  procedure.  The  standard  protocol 
was  I  gm  of  tetracycline  immediately  after 
the  procedure  followed  by  500  mg  every 
six  hours  for  five  days. 
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Patients  were  given  strong  encourage- 
ment to  return  for  follow-up  examination 
and  were  provided  with  forms  to  send  in 
when  they  could  not  return  in  person  for 
an  examination.  Efforts  were  made  to  ar- 
range for  follow-up  with  the  referring  or 
other  local  physician  when  the  patient 
came  from  a  long  distance,  and  for  the 
follow-up  physician  to  return  a  brief  re- 
port. Standard  follow-up  instructions  in- 
cluded a  recommendation  for  examina- 
tions at  one  and  four  weeks  following  the 
abortion.  Follow-up  contact  was  obtained 
for  75%  of  the  patients,  and  40%  were  seen 
in  the  clinic  for  one  of  the  two  recom- 
mended examinations. 

Ninety  percent  of  the  procedures  re- 
ported here  were  performed  by  the  author; 
9%  and  1%,  respectively,  were  performed 
by  two  other  physicians. 

Results 

The  final  estimate  of  gestational  age 
ranged  from  13  to  26  menstrual  weeks; 
40%  of  the  pregnancies  were  from  13  to  15 
weeks  of  gestation,  26.8%  from  16  to  J8 
weeks,  15.8%  from  19  to  20  weeks,  10.8% 
from  21  to  22  weeks,  6.4%  from  23  to  24 
weeks,  and  0.2%  from  25  to  26  weeks. 
Median  procedure  time  was  6.5  minutes, 
and  median  blood  loss  was  100  ml  with  a 
mean  of  150  mi.  Blood  loss  was  higher  and 
procedure  times  were  generally  longer  in 
the  16-  to  20-week  range,  with  an  increase 


in  procedure  time  in  the  more  advanced 
gestations  (Table  I).  Serious  underestima- 
tion of  the  length  of  gestation  occurred  in 
two  patients  with  postoperative  estimates 
of  gestational  age  at  25  and  26  weeks,  re- 
spectively. Fetal  weights  ranged  from  11 
to  730  gm,  fetal  foot  lengths  ranged  from  9 
to  51  mm,  and  biparietal  diameters  ranged 
from  18  to  62  mm.  Gestational  age  esti- 
mates were  derived  originally  from  Street- 
er,*  but  a  new  analysis  using  the  current 
data  base  was  used  for  most  of  these  esti- 
mates. A  preliminary  synopsis  of  these 
data  is  in  press. ^ 

Among  patients  receiving  urea  amnioin- 
fusion,  injection-to-procedure  time  aver- 
aged about  five  hours  (Table  II).  although 
some  patients  went  into  labor  quickly  and 
were  aborted  within  two  hours  after  injec- 
tion. One  patient,  however,  was  observed 
overnight  owing  to  a  lack  of  labor  in  an 
advanced  gestation,  and  in  another  patient 
the  procedure  was  postponed  for  a  total  of 
48  hours  owing  to  the  failure  of  the  initial 
laminaria  treatment  to  cause  dilatation. 

While  blood  loss  was  generally  low  and 
within  acceptable  limits,  3.1%  of  all  pa- 
tients experienced  a  blood  loss  of  500  ml 
or  more,  and  four  of  these  experienced  a 
blood  loss  of  1,000  ml  or  more.  These  in- 
cluded one  patient  who  experienced  a 
spontaneous  abortion  on  the  evening  of 
the  second  day  of  laminaria  treatment  and 
showed  evidence  of  incipient  shock  upon 
arrival    at    the   office.    Following   initial 


TABLE! 

Procedure  characteristics  {all  patients). 


Estimate  of 

No.  of 

Median 

Median 

gestational 

age 

patients 

procedure 

blood 

(weeks  from  LMP) 

(N  =  1.000) 

time  (min.) 

loss  (ml) 

13 

117 

5.0 

50 

14 

95 

6.0 

61 

15 

188 

6.0 

98 

16 

123 

7.4 

101 

17 

76 

6.8 

103 

18 

69 

7.3 

143 

19 

84 

7.5 

151 

20 

74 

6.0 

152 

21 

62 

5.5 

202 

22 

46 

6.3 

154 

23 

41 

8.1 

142 

24 

23 

9.7 

103 

25 

1 

20.0 

500 

26 

1 

72.0 

100 
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TABLE  11 

Inlraamniotic  urea  infusion  followed  by  D<ScE. 


Median 

Median 

Median 

Gestational  age 

amniotic 

urea 

injection- 

(weeks 

No.  of 

fluid 

irycctcd 

to-procedure 

from  LMP) 

patients 

withdrawn  (ml) 

(gm) 

time  (hours) 

20 

9 

130 

80 

4.0 

21 

46 

120 

80 

5.4 

22 

42 

170 

85 

5.7 

23 

39 

300 

no 

5.3 

24 

23 

313 

120 

5.3 

25 

1 

55 

80 

4.0 

26 

1 

120 

120 

6.0 

treatment  with  colloid,  volume  replace- 
ment, and  dilatation  and  curettage,  2  units 
of  packed  cells  were  given,  with  im- 
mediate improvement  and  discharge  from 
outpatient  care. 

Another  patient  who  required  tranfusion 
experienced  a  uterine  perforation  during 
the  D&E  procedure.  This  patient's  preg- 
nancy was  advanced  to  23  weeks'  gesta- 
tion, and  an  attempt  at  urea  amnioinfusion 
was  unsuccessful.  A  decision  was  made  to 
peiform  the  D&E  without  the  benefit  of 
urea,  aniJ  the  procedure  proved  to  be  ex- 
tremely difficult.  At  one  point,  the  patient 
complained  of  abdominal  pain  at  the  same 
time  that  difficulty  was  experienced  in  re- 
moving tissue.  A  perforation  was  sus- 
pected, and  the  procedure  was  completed 
under  direct  ultrasound  visualization 
without  difficulty.  After  the  uterus  was 
emptied,  it  was  explored  with  a  Kelly 
uterine  forceps  by  sensation  and  ul- 
trasound visualization.  A  perforation  site 
could  not  be  identified.  The  patient  was 
observed  in  the  recovery  room,  and  tissue 
examination  revealed  what  appeared  to  be 
mesenteric  fat.  The  patient  showed  di- 
minished bowel  sounds,  faint  rebound 
tenderness,  and  pallor  upon  standing. 
Vital  signs  remained  within  normal  limits, 
and  she  felt  well.  She  was  transferred  to 
the  hospital  where  a  laparotomy  was  per- 
formed revealing  a  2-cm  posterior  wall 
uterine  defect  and  an  abrasion  of  the  sig- 
moid colon.  Approximately  500  ml  of 
blood  was  found  in  the  abdominal  cavity 
along  with  a  small  amount  of  fetal  tisue. 
Following  repair  and  transfusion  with  2 
units  of  whole  blood,  the  patient  recov- 
ered without  incident. 
These  two  patients  constitute  two  of  the 


three  who  are  classified  as  having  major 
complications  under  the  definition  given 
by  Tietze  and  Lewit  (major  unintended 
surgery;  hemorrhage  requiring  transfu- 
sion; fever  for  three  days  or  more).*  The 
third  patient  experienced  a  momentary 
convulsion  following  vasovagal  reaction 
and  syncope,  and  would  be  included  under 
the  Tietze  and  Lewit  protocol. 

Other  complications  included  a  1%  inci- 
dence of  unsuspected  retained  tissue  re- 
quiring treatment  and  an  0.8%  incidence  of 
clinically  identifiable  infections  (Table 
III).  The  latter  category  includes  one 
woman  who  developed  transitory  evi- 
dence of  sepsis  on  the  morning  of  the  pro- 
cedure following  serial  multiple  laminaria 
treatment  in  the  presence  of  amniotic  fluid 
leakage.  She  had  received  tetracycline 
during  the  laminaria  treatment  but  experi- 
enced chills  and  fever  two  hours  after  urea 
amnioinfusion.  Intravenous  antibiotics 
were  begun  and  the  D&E  was  performed 
according  to  routine  protocol.  Her  sepsis 
symptoms  disappeared  within  one  hour 
after  intravenous  antibiotic  therapy  was 
begun.  She  was  hospitalized  overnight  on 
a  precautionary  basis,  with  a  continuation 
of  the  intravenous  antibiotics,  and  experi- 
enced no  subsequent  complications.  Pa- 
tients classified  as  having  infections  in- 
cluded all  those  with  uterine  tenderness  at 
follow-up  examination  responding  to  an- 
tibiotic therapy,  or  with  more  than  transi- 
tory fever  of  100.4  F  (38C)  or  more. 

A  total  of  five  patients  were  hospitalized 
in  this  series,  of  whom  only  one,  already 
described,  was  hospitalized  for  more  than 
one  night.  Two  patients  were  hospitalized 
for  heavy  postoperative  bleeding  due  to 
uterine  atony  that  was  controlled  before 
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TABLE  III 

Overall  complication  rates. 


Major  complications 0.3% 

One  perforation  including  abrasion  of  sigmoid  colon  requiring  laparotomy,  repair,  transfu- 
sion 

One  blood  transfusion  following  laminaria  treatment  and  spontaneous  abortion  during 
treatment 

One  transitory  convulsion  following  syncope 
Minor  complications 8.4% 


Clinically  identifiable  infections 

Unsuspected  retained  tissue  requiring  treatment 

Reaspiration  within  one  week 

Reaspiration  beyond  one  week 
Reaspiration  within  6  hours 
Total  blood  loss  of  500  ml  or  more 

1,000-)-  ml  (includes  two  m%jor  complications) 
Cervical  lacerations 


0.8% 
1.0% 


0.7% 
0.3% 


0.4% 


3.2% 
3.1% 

0.3% 


hospitalization,  and  one  of  these  showed 
minor  evidence  of  coagulopathy  by  labora- 
toi7  examination  (the  partial  thromboplas- 
tin time  was  briefly  abnormal).  Another 
patient  was  hospitalized  overnight  for  ob- 
servation because  of  a  suspicion  that 
uterine  perforation  had  occurred  as  final 
curettage  was  completed.  The  patient  was 
asymptomatic  throughout,  showed  no 
subsequent  evidence  of  abdominal  signs  or 
perforation,  and  had  an  uncomplicated  re- 
covery. 

One  clearly  documented  and  clinically 
apparent  case  of  coagulopathy  occurred 
after  closure  of  this  series,  and  it  will  be 
reported  later  in  detail.  The  patient  recov- 
ered uneventfully  following  evacuation  of 
a  small  amount  of  clot  from  her  uterus  and 
required  neither  hospitalization  or  other 
medical  treatment. 

Three  minor  cervical  lacerations  oc- 
curred. The  first  accompanied  failure  of 
laminaria  dilatation  followed  by  manual  di- 
latation of  a  stenotic  cervix  in  a  patient 
with  a  pregnancy  of  13  weeks'  gestation. 
The  laceration  involved  a  tenaculum  tear 
and  was  closed  with  one  suture.  A  second 
occurred  during  a  procedure  at  20  weeks' 
gestation  in  which  a  1-cm  lateral  laceration 
occurred  during  delivery  of  fetal  parts. 
The  third  occurred  when  one  of  the  physi- 
cians attempted  excessive  dilatation  in  a 
procedure  at  18  weeks'  gestation.  Both  lat- 
ter lacerations  required  one  suture  for  ap- 
proximation. 

A  total  of  five  patients  aborted  spon- 
taneously following  laminaria  treatment. 


two  without  assistance.  One  of  these,  al- 
ready decribed,  experienced  severe  bleed- 
ing requiring  trans^sion. 

Discussion 

In  this  scries,  a  wide  variety  of  unusual 
circumstances  were  encountered  which 
tended  to  complicate  the  procedure,  but 
we  found  that  it  was  possible  to  manage 
most  within  the  framework  of  the  pro- 
tocol. Notably,  there  were  three  patients 
with  didelphic  uteri  at  various  stages  of 
pregnancy.  One  of  the  patients  was  aware 
of  her  condition  prior  to  pregnancy.  She 
was  in  her  23rd  week  of  gestation  when 
she  presented  for  treatment.  The  two  cer- 
vices appeared  identical,  and  one 
laminaria  was  placed  in  each.  Since  iden- 
tification of  the  pregnant  horn  was  difficult 
by  pelvic  examination,  ultrasound  was 
used  to  determine  this.  The  diagnosis  was 
correct,  and  the  nonpregnant  horn  was 
emptied  of  decidua  on  the  second  day.  The 
cervix  of  the  pregnant  horn  was  treated 
with  serial  multiple  laminaria  as  usual.  A 
urea  infusion  was  performed  and  the  D&E 
procedure  was  performed  without  inci- 
dent. 

One  patient  was  referred  for  D&E  with 
a  history  of  amenorrhea  for  18  weeks  but 
accompanied  by  occasional  spotting.  Ul- 
trasound evaluation  revealed  a 
hydatidiform  mole  and  a  large  posterior 
(probably  theca-lutein)  cyst.  Serial  multi- 
ple laminaria  treatment  was  followed  and 
the  patient  was  scheduled  for  a  procedure 
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on  day  3.  An  oxytocin  infusion  was  begun 
prior  to  the  procedure.  Immediately  upon 
removal  of  the  laminaria,  profuse  drainage 
of  dark  blood  began.  Bleeding  was  rela- 
tively heavy  during  aspiration  but  the  ad- 
vantage of  the  wide  cervical  dilatation  was 
apparent  in  use  of  large  curettes  (Hunter; 
Bumiii)  to  empty  the  uterine  cavity 
quickly  in  order  to  allow  contraction. 
Blood  loss  was  approximately  500  ml. 
Table  IV  shows  several  other  unusual 
conditions  that  were  encountered. 

A  frequent  problem  at  the  beginning  of 
this  series  was  difficulty  in  removing  the 
fetal  skull  from  the  uterus.  The  incidence 
of  this  declined  with  experience,  more  ag- 
ressive  use  of  laminaria  in  dilatation,  and 
acquisition  of  new  and  more  satisfactory 
instruments  for  performance  of  this  pro- 
cedure. Il  slill  occurs  occasionally,  and  is 
manaued  by  completing  the  procedure 
under  direct  ultrasound  visualization  or 
having  the  patient  wait  in  the  recovery 
room  for  one  or  two  hours.  The  part  being 
sought  invariably  migrates  to  the  lower 
uterine  segment  and  is  easily  grasped  and 
delivered. 

The  procedure  of  fetal  intrathoracic  in- 
fusion of  80  gm  of  urea  was  initiated  when 
it  was  observed  that  intraamniotic  infusion 
of  this  amount  in  advanced  (23  to  24 
weeks')  gestation  was  not  effective.  The 
fetal  intrathoracic  injection  under  direct 
ultrasound  visualization  appeared  to  be  a 
feasible  approach,  but  it  did  not  produce 
enough  uterine  irritation  with  accompany- 
ing cervical  dilatation  and  effacement  to 
justify  its  routine  use.  It  has  been  reserved 
for  situations  in  which  a  clear  aspiration  of 
amniotic  fluid  was  difficult  or  impossible 
to  obtain.  It  has  now  been  supplanted  by 
120  gm  of  intraamniotic  infusion  for  pa- 
tients with  pregnancies  of  22-f  weeks'  ges- 
tation. This  has  proven  to  be  reliable  and 


effective.  A  frequent  occurrence  with  this 
regimen  is  active  labor  within  three  to  four 
hours  accompanied  by  assisted  delivery  of 
an  intact  fetus  and  negligible  blood  loss. 

It  must  be  emphasized  that  a  key  com- 
ponent of  the  late  D&E  procedure, 
whether  supplemented  or  not  by  urea  am- 
nioinfusion.  is  serial  multiple  laminaria 
treatment  over  24  to  48  hours,  which  pro- 
duces marked  cervical  softening  and  ef- 
facement in  most  cases.  Attempts  to 
shortcut  this  procedure,  while  possible, 
have  not  yielded  optimum  results  in  terms 
of  blood  loss,  procedure  times,  and  uterine 
emptying.  It  iS'  also  necessary  to  em- 
phasize that  the  procedure  requires  great 
caution,  gradual  advancement  from  early 
to  later  gestations,  and  considerable  time 
commitment  on  the  part  of  the  physician. 

Both  starting  and  equipment  have  be- 
come more  extensive  and  specialized  as 
we  accepted  the  more  advanced  gesta- 
tions. One  of  the  principal  advantages  of 
this  procedure  for  patients,  aside  from 
safety,  is  the  freedom  from  having  to  ex 
perience  unattended  expulsion  of  a  fetus 
that  may  or  may  not  show  signs  of  life.' 
Delivery  of  the  fetus  or  uterine  evacuation 
is  performed  by  the  physician  under  con- 
trolled conditions.  Removal  of  the 
placenta  and  curettage  is  immediate,  re- 
ducing the  risk  of  unusual  bleeding  and  in- 
fection. Staffing  requires  the  employment 
of  highly  committed  individuals  who  are 
expert  in  nursing,  counseling,  and  patient 
support.  Equipment  includes  the  availabil 
ity  of  a  wide  range  of  instruments  appro- 
priate to  this  procedure,  real-time  ultra- 
sound, and  adequate  recovery  space.  A 
full  discussion  of  these  issues  may  be 
found  in  the  1981  issue  of  Obstetrics  and 
Gynecology  Annual  (Ralph  M.  Wynn, 
editor).^ 

In  our  experience,   there  are   several 


TABLE  IV 

Units  nil  I  cases  not  considered  as  complications  per  se. 


Finding 


No.  of  patients 


Hydatidiform  mole 

DIdelphic  uterus  (17.  20,  23  wk  gest.) 

Multiple  pregnancy 

Extrauterine  mass  (5-10  cm  dia.) 

Late  fetal  demise 

Ruptured  membranes  during  laminaria  treatment 
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components  to  the  outpatient  provision  of 
midtrimester  abotlion  services  that  are 
essential: 

Absolute  staff  support  for  the  patient 

Specialized    physician    training   and 

experience  in  the  performance  of  this 

procedure 

Routine   preoperative   evaluation   by 

ultrasound 

Multiple  laminaria  preparation  of  the 

cervix  prior  to  the  D&E  procedure — 

serially,  if  possible 

Availability  of  specific  appropriate  in- 
struments in  sufficient  quantities 
Recovery     space     for     a     routine 
minimum  of  two  hours 
Immediate    thorough   inspection,   by 
the  operating  physician  or  other  spe- 
cially  trained    person,   of  tissue   ob- 
tained through  D&E 
Immediate  access  (within  15  minutes) 
to  a  full-service  hospital  (with  blood 
bank,  intensive  care  unit,  and  operat- 
ing room) 

Recognition  of  the  emotional  stress 
experienced  by  staff  in  assisting  with 
or  performing  this  procedure"" 

Conclusion 

Experience  with  1,000  patients  with  ges- 
tational   ages    ranging    from    13    to    26 


menstrual  weeks  showed  that  abortions 
performed  by  D&E  following  serial  multi- 
ple laminaria  treatment  and  urea  infusion 
can  safely  be  performed  for  advanced  ges- 
tations on  an  outpatient  basis  with  an  ac- 
ceptably low  complication  rate.  A  wide 
variety  of  complicating  gynecologic  and 
surgical  factors  were  encountered  and  no 
evidence  was  found  that  these  presented 
contraindications  to  performance  of  this 
procedure. 


Acknowledgments 

I  would  like  to  thank  Drs.  Lew  Koplik, 
Robert  Crist,  Dell  Bernstein,  Theodore 
King,  and  Ron  Burkman  for  their  invalu- 
able assistance  and  suggestions  concern- 
ing the  use  of  urea  as  an  adjunct  to  late 
D&E  abortion.  Sally  Batts  and  Lynn  Sher- 
retz  have  assisted  with  coding  and  com- 
puter work,  respectively.  Dr.  Ward  Gates 
offered  valuable  suggestions  after  review- 
ing the  manuscript.  Finally,  I  would  like  to 
thank  my  assistant.  Dr.  Donald  Zelkind, 
and  the  rest  of  my  staff  for  the  skill  and 
dedication  which  they  have  contributed  to 
the  development  of  this  case  series  and  to 
the  care  of  the  patients  whose  experiences 
it  describes. 

Reprint  requests:  Warren  M.  Hern, 
M.D.,  Boulder  Abortion  Clinic.  1130  Al- 
pine, Boulder,  CO  80302. 


References 


1.  Grimes,  DA.:  Midtrimester  abortion  by  di- 
latation and  evacuation.  Presented  at  the 
Conference  on  Second  Trimester  Abortion: 
Perspectives  After  a  Decade  of  Experience, 
Chapel  Hill.  N.C..  Sept.  27,  1979 

2.  Hem,  W.M..  and  Oakes.  A.G.:  Multiple 
laminaria  treatment  in  early  midtrimester 
outpatient  suction  abortion.  Ad\>.  Plan.  Par- 
ent. 12.93-91.  1977 

3.  Hern,  W.M.,  Miller,  W.A..  Paine,  L.,  and 
Moorhead,  K.D.:  Correlation  of  sonographic 
cephalometry  with  clinical  assessment  of 
fetal  age  following  early  midtrimester  D&E 
abortion.  At/r.  Plan.  Parent.  /i:l4-20,  1978 

4.  Hern  W.M.:  Midtrimester  abortion.  In; 
Obstetrics  and  Gynecology  Annual.  1981. 
Editor;  R.M.  Wynn.  Appleton-Century- 
Crofts,  N.Y..  1981  (in  press) 


5.  Streeter,  G.L.;  Weight,  sitting  height,  head 
size,  foot  length,  and  menstrual  age  of  the 
human  embryo.  Conlrib.  Embryol.  55:143- 
170,  1920 

6.  Tietze,  C,  and  Lewit,  S.:  Joint  Program  for 
the  Study  of  Abortion  (JPSA):  Early  medical 
complications  of  legal  abortion.  Stud.  Fam. 
Plann.3(6):97-\22,  1972 

7.  Rooks,  J.B.,  and  Gates,  W.,  Jr.:  Emotional 
impact  of  D&E  vs.  instillation.  Fam.  Plann. 
Per  sped.  9:276-277,  1977 

8.  Kaltreidcr,  N.B.,  Goldsmith,  S.,  and  Mar- 
golis,  A.J.:  Impact  of  midtrimester  abortion 
techniques  on  patients  and  staff.  Am.  J. 
Obstet.  Gynecol.  /iJ:235-238,  1979 

9.  Hem.  W.M.,  and  Corrigan,  B.:  What  about 
us?  Staff  reactions  to  D&E.  Adv.  Plan.  Par- 
ent. /5:3-8.  1980 


274 


Serial  Multiple  Laminaria  and  Adjunctive  Urea 
in  Late  Outpatient  Dilatation  and  Evacuation 
Abortion 


WARREN  M.  HERN,  MD,  MPH 


Tht  safety  and  clinical  approach  in  late  second-trimester 
outpatient  dilatation  and  evacuation  abortion  is  controver- 
tial.  In  this  series,  1000  dilatation  and  evacuation  abortions 
were  peifotiued  on  patients  (lom  17  through  25  menstiual 
weeks'  gestation  in  a  private  office  outpatient  facility.  Each 
patient  experienced  serial  multiple  laminaria  treatment  over 
two  days  before  abortion.  Patients  at  20  weeks'  gestation  or 
more  also  received  adjunctive  urea  amnioinfusion  on  the  day 
of  the  procedure.  Three  patients  (0.3%)  experienced  major 
complications.  Although  a  wide  variety  of  clinical  problems 
was  encountered,  procedure  times  were  short,  blood  loss  was 
generally  low,  and  other  complication  rales  were  low.  Recom- 
mendations for  staffing  and  the  prevention  of  complications 
are  discussed.  iObstet  Gynecol  63:543,  1984) 


Several  controversies  surround  the  use  of  dilatation 
and  evacuation  methods  in  late  second-trimester  abor- 
tion. One  concerns  the  safety  of  the  method,  which  has 
tended  to  supplant  amnioinfusion  methods  in  early 
second-trimester  abortion,  even  though  only  one  ran- 
domized study  has  shown  a  lower  complication  rate 
than  a  commonly  used  amnioinfusion  method.'"  Sever- 
al case  series  have  shown  relativelv  low  complication 
rates  in  early  second-trimester  abortion  by  dilatation  and 
evacuation."  Little  has  been  published  concerning  its 
application  over  17  or  20  menstrual  weeks. ^' 

Another  controversy  concerns  the  method  of  dilata- 
tion, for  which  there  has  been  onlv  one  comparative 
study.'  Some  authors  have  advocated  manual  dilata- 
tion,' whereas  others  have  stressed  the  advantages  of 
laminaria  by  single  or  serial  multiple  application.'""'^ 

A  third  controversy  concerns  the  safety  of  the  set- 
ting, a  question  recently  addressed  by  the  United 
States  Supreme  Court.  The  authors  of  the  most  thor- 
ough analysis  of  the  last  question  concluded  that 
mortality  data  did  not  support  performance  of  dilata- 
tion and  evacuation  abortion  on  an  outpatient  basis 

From  the  Boulder  Abortton  C/inic.  Boulder,  Colorado. 


past  16  weeks'  gestation."  The  authors  stressed  in 
discussion  and  subsequent  correspondence,  however, 
that  weakness  of  the  mortality  data  and  the  prospect  of 
further  data  could  alter  that  conclusion.  '* 

In  published  studies  it  has  been  shown  that  dilata- 
tion and  evacuation  could  be  performed  on  an  outpa- 
tient basis  either  within  a  hospital  setting  or  private 
extramural  office  throughout  the  second  trimester  with 
acceptably  low  complication  rates. '•*•'  Few  cases  in 
these  series,  however,  were  included  in  the  range  from 
17  weeks'  gestation  and  above  where  the  principal 
controversy  lies. 

The  present  report  concentrates  on  results  obtained 
in  1000  dilatation  and  evacuation  abortions  from  17 
through  25  menstrual  weeks'  gestation  performed  in 
an  ambulatory  extramural  setting  at  a  single  mstitu- 
tion.  The  report  reviews  techniques  used  to  enhance 
safety  of  the  procedure,  procedure  variables  by  week 
of  gestation,  and  overall  complication  rates. 


Materials  and  Methods 

All  procedures  were  performed  over  a  period  of  six 
years,  ending  December  1982  in  a  single  private  office 
outpatient  abortion  facility  located  across  the  street 
from  a  community  hospital.  The  facility  has  been 
specially  equipped  and  staffed  to  provide  assistance  for 
women  seeking  abortion  through  the  second  trimester 
of  pregnancy.  Patients  receive  individual  counseling 
and  supfjort  throughout  their  experience  at  the  clinic. 
Real-time  diagnostic  ultrasound  is  performed  on  all 
patients  during  the  preoperative  evaluation. 

Patients  came  from  throughout  the  western  half  of 
the  United  States  and  Canada.  Only  4.391  were  from 
the  local  community,  and  48.2%  were  from  outside 
Colorado.  Patient  ages  ranged  from  12  to  45  years, 
with  a  median  of  19.6.  Sixty-six  percent  of  the  patients 
were  experiencing  their  first  pregnancy,  and  83%  were 
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having  their  first  abortion.  Preoperative  estimates  of 
fetal  age  ranged  froni  17  through  24  menstrual  weeks, 
with  sonographic  biparietal  diameter  readings  ranging 
from  31  through  57  mm. 

Routine  protocol  after  ultrasound  evaluation  and 
counseling  included  one  to  three  laminaria  placed  in  the 
cervix  on  day  1,  replaced  by  four  to  12  laminaria  on  day  2 
at  one  sitting  or  at  two  sittings  six  hours  apart,  and 
dilatation  and  evacuation  procedure  on  day  3.  This 
protocol  has  been  described  in  detail.'^  The  decision 
concerning  whether  patients  received  one  or  two 
changes  of  laminaria  on  day  2  was  determined  principal- 
ly by  the  length  of  gestation  and  rigidity  of  the  cervix, 
with  patients  being  evaluated  on  an  individual  basis. 

In  addition  to  the  serial  multiple  laminaria  treatment 
over  more  than  40  hours,  patients  in  whom  a  diagnosis 
of  20  or  more  completed  menstrual  weeks'  gestation 
was  made  received  an  intrauterine  infusion  of  hyper- 
osmolar urea  approximately  five  hours  before  dilata- 
tion and  evacuation  on  day  3.  This  protocol  was  fol- 
lowed on  425  patients,  of  whom  ten  experienced  a 
procedure  of  fetal  intrathoracic  urea  infusion  under 
direct  sonographic  visucilization.  The  latter  procedure 
was  used  for  a  brief  period  for  patients  in  whom  a 
diagnosis  of  advanced  gestation  (23  to  24  weeks)  was 
made.  In  these  patients,  it  v^ras  found  that  a  routine  80-g 
intraamniotic  infusion  was  not  effective  in  gestations  at 
that  advanced  stage.  The  fetal  intrathoracic  injection 
procedure  was  abandoned  because  of  inconvenience  and 
lack  of  effectiveness  when  it  was  found  that  a  larger 
quantity  of  intraamniotic  urea  produced  satisfactory  re- 
sults. 

Patients  receiving  an  intraamniotic  urea  infusion 
were  prepared  and  draped  in  the  usual  manner,  and 
either  a  straight  18-gauge  spinal  needle  or  a  16-gauge 
catheter  needle  was  used  to  obtain  a  free  flow  of 
amniotic  fluid.  At  least  200  and  up  to  500-600  mL  of 
amniotic  fluid  was  removed  by  gravity  flow  by  attach- 
ing a  sterile  intravenous  extension  tube  to  the  hub  of 
the  indwelling  needle  or  catheter  and  placing  the  distal 
tip  of  the  extension  tube  below  the  level  of  the  patient. 
After  removal  of  an  adequate  quantity  of  amniotic 
fluid,  either  80  g  (N=125)  or  120  g  of  hyperosmolar 
urea  solution  was  then  injected  directly  into  the  amni- 
otic cavity.  Initially,  80  g  was  used  as  a  standard  dose, 
but  this  was  increased  to  120  g  for  more  advanced 
gestations.  The  amount  subsequently  adopted  for  all 
patients  receiving  urea  amnioinfusion  was  120  g.  A 
highly  concentrated  solution  was  created  by  usmg  a 
60%  solution  of  80  g  as  the  solvent  for  the  remaining  40 
g.  The  volume  of  this  solution  was  approximately  225 
mL,  and  this  determined  the  minimum  amount  of 
amniotic  fluid  to  be  removed  before  the  injection. 

After  urea  amnioinfusion,  patients  were  observed 


for  up  to  five  or  six  hours  tor  evidence  of  labor  and/or 
fetal  death  as  documented  by  Doppler  ultrasound 
examination.  Since  only  one  or  two  Doppler  examina- 
tions were  performed  during  this  time  for  each  patient, 
the  exact  time  of  fetal  death  could  not  be  studied. 
However,  fetal  death  occurred  within  three  or  four 
hours  in  all  but  a  few  cases. 

Patients  experiencing  active  labor  were  taken  to  the 
procedure  room  where  membranes  were  ruptured  and 
the  uterus  was  emptied.  Fifteen  to  20  minutes  before 
the  anticipated  procedure  time,  each  patient  was  given 
50  to  75  mg  of  meperidine  intramuscularly  for  light 
analgesia.  The  dilatation  and  evacuation  procedure 
was  performed  under  paracervical  block  anesthesia 
using  18  mL  of  1%  lidocaine  without  epinephrine. 
From  40  to  60  U  of  oxytocin  were  routinely  added  to 
500  to  1000  mL  of  Ringer's  lactate  intravenous  infusion 
upon  delivery  of  the  fetal  skull,  and  0.2  mg  of  methy- 
lergonovine  maleate  was  given  intramuscularly  upon 
delivery  of  the  placenta. 

After  removal  of  the  most  recent  pack  of  laminaria, 
membranes  were  routinely  ruptured,  and  amniotic  fluid 
was  drained  off  as  completely  as  possible.  One  important 
reason  for  this  maneuver  was  to  reduce  the  risk  of 
amniotic  fluid  embolism."""  With  the  exception  of 
patients  receiving  urea,  the  fluid  was  measured  and 
separated  so  that  blood  loss  could  be  measured  as 
accurately  as  possible.  Amniotic  fluid  was  not  measured 
in  patients  receiving  urea  owdng  to  the  uncertainty 
introduced  by  the  possible  physiologic  replacement  of 
amniotic  fluid  volume  after  initial  withdrawal  and  urea 
infusion;  also,  urea  patients  sometimes  experienced  rup- 
tured membranes  immediately  before  the  dilatation  and 
evacuation  procedure,  and  fluid  volume  could  not  be 
measured.  Blood  loss  was  measured  for  all  1000  patients 
both  by  direct  measurement  of  blood  volume  in  the 
collecting  basin  or  by  removing  clots  with  the  gloved 
hand  from  the  fluid  in  the  basin  and  measunng  the 
volume  of  the  clots. 

Procedure  time  was  measured  from  the  time  the 
uterine  cavity  was  entered  virith  instruments  or  from  the 
begirming  of  delivery  of  the  fetus,  whichever  came  first. 

Examination  of  the  tissue  postoperatively  included 
weighing  the  fetus  and  placenta  separately  and  careful 
measurement  of  fetal  parts  including  foot  length,  knee- 
to-heel  length,  and  biparietal  diameter.  The  method  of 
measurement  of  fetal  parts  has  been  described  and 
diagnosis  of  actual  fetal  age  according  to  fetal  foot 
length  was  made  on  the  basis  of  previously  established 
values." 

Patients  were  routinely  observed  in  the  recovery 
room  for  two  hours  or  more,  depending  on  patient 
response  and  the  appearance  of  complications 

Ninety-eight  percent  of  all  patients  received  routine 
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antibiotic  coverage  after  the  dilatation  and  evacuation 
procedure.  The  standard  protocol  was  1  g  of  tetracy- 
cline immediately  after  the  procedure  followed  by  500 
mg  every  six  hours  for  five  days.  The  2%  of  patients 
who  did  not  receive  antibiotics  represented  those  who 
gave  a  history  of  antibiotic  allergy,  were  on  current 
medications  for  other  reasons,  or  had  some  other 
contraindication  such  as  vaginal  moniliasis. 

Patients  were  given  strong  encouragement  to  return 
for  foUow-up  examination  and  were  provided  with 
forms  to  send  in  when  they  could  not  return  in  person 
for  an  examiiution.  Efforts  were  made  to  arrange  for 
foUow-up  with  the  referring  or  other  local  physician 
when  the  patient  came  from  a  long  distance,  and  for 
the  follow-up  physician  to  return  a  brief  report.  Stan- 
dard follow-up  instructions  included  a  recommenda- 
tion for  examination  at  one  and  at  four  weeks  after  the 
abortion.  Follow-up  contact  was  obtained  for  77% 
(N  =  769)  of  all  patients,  and  36%  (N  =  359)  were  seen 
in  the  clinic  for  at  least  one  of  the  two  recommended 
examinations. 

Seventy-two  percent  of  the  procedures  in  the  pres- 
ent report  were  performed  by  the  author;  the  remain- 
der were  f>erformed  by  four  other  physicians  using 
similar  techniques  under  the  author's  supervision. 
Comparative  study  of  complication  rates  by  physician 
and  time  series  was  not  performed  due  to  small 
numbers  and  numerous  sources  of  bias.  Complication 
rates  by  week  of  gestation  were  not  analyzed  for  the 
same  reasons. 

Major  complication  is  defined  in  the  present  report 
as  major  unintended  surgery,  hemorrhage  requiring 
transfusion,  or  pelvic  infection  with  two  or  more  days 
of  fever  and  a  peak  of  at  least  40C  or  with  hospitaliza- 
tion for  11  or  more  days.  A  minor  complication  is 
defined  as  any  operative  or  postoperative  problem  that 
requires  reaspiration  or  suture  of  cervical  laceration, 
infection  indicated  by  uterine  tenderness  at  follow-up 
examination  responding  to  antibiotic  therapy  or  a  more 
than  transitory  fever  of  38C  or  more,  a  total  blood  loss 
of  500  mL  or  more,  and  documented  evidence  of  co- 
agulopathy not  requiring  transfusion. 

Results 

The  final  estimate  of  gestational  age  as  defined  by  fetal 
foot  length  ranged  from  17  through  25  menstrual 
weeks;  48.3%  of  the  pregnancies  were  from  17  through 
19  menstrual  weeks,  and  50.6%  were  from  20  through 
24  menstrual  weeks.  Twenty  (2.0%)  exceeded  the  m- 
tended  gestational  limit  of  24  menstrual  weeks  by  one 
week  due  to  errors  in  the  preoperative  diagnosis 
Median  dilatation  and  evacuation  procedure  time  for 


Table  1.    Procedure  Characteristics  (All  Patients) 

Gestational  No.  of  Median  pro- 

age  (wk  from  patients  cedure  time         Median  blood 

LMP)  (N  =  1000)  (min)  loss  (mL) 


137 

7.8 

153 

8.4 

70 

9.7 

S3 

10.2 

20 

15.5 

Toul 


1000 


LMP  =  last  menstrual  period. 


all  cases  was  7.9  minutes,  and  median  blood  loss  was 
149  mL  with  a  mean  of  172  mL.  Procedure  times  were 
longer  with  pregnancies  of  more  than  22  weeks'  gesta- 
tion, but  blood  loss  was  not  increased  (Table  1).  Fetal 
weight  ranged  from  74  to  906  g,  fetal  foot  length 
ranged  from  23  to  49  mm,  and  biparietal  diameter 
ranged  from  32  to  63  mm. 

Among  patients  receiving  urea  amnioinfusion.  in- 
jection-to-procedure time  ranged  from  5.4  to  5.7  hours 
(Table  2),  although  some  patients  went  into  labor 
quickly  and  aborted  within  one  or  two  hours  after 
injection.  There  were  no  births  of  living  fetuses  The 
exact  time  of  fetal  death  after  injection  was  not  estab- 
lished in  most  cases,  but  it  failed  to  occur  after  six 
hours  in  only  a  few  cases. 

Among  the  ten  patients  in  whom  fetal  intrathoracic 
infusion  of  urea  was  performed,  fetal  death  occurred 
immediately,  but  fetal  tissue  maceration  was  vanable, 
and  labor  did  not  occur  predictably  as  it  did  after 
amnioinfusion. 


Table  2.     Inlraamniotic  Urea  Infusion  Followed  by 
Dilatation  and  Evacuation 


Median  am- 

Median in- 

Gestational 

No  of  pa- 

niotic fluid 

Median 

jection  to 

age  (wk 

tients 

withdrawn 

urea  inject- 

procedure 

from  LMP) 

(N  =  415) 

(mL) 

ed  (g) 

time  (h) 

Total 


LMP  ^  last  menstrual  period 
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Hemorrhage  and  Uterine  Perforation 

While  blood  loss  was  generally  low  and  within  accept- 
able limits,  2.1%  of  all  patients  experienced  a  blood 
loss  of  over  500  ml,  and  five  of  these  experienced  an 
operative  blood  loss  of  1000  mL  or  more.  These  includ- 
ed one  patient  who  experienced  a  spontaneous  abor- 
tion on  the  evening  of  the  second  day  of  laminaria 
treatment  and  showed  evidence  of  incipient  shock 
upon  arrival  at  the  office.  After  initial  treatment  with 
colloid,  volume  replacement,  and  dilatation  and  curet- 
tage, 2  U  of  packed  cells  were  given  with  immediate 
improvement  and  discharge  from  outpatient  care. 

Two  other  patients  required  transfusion.  One  expe- 
rienced a  uterine  perforation  during  the  dilatation  and 
evacuation  procedure  in  a  pregnancy  advanced  to  23 
weeks'  gestation  after  urea  amiuoinfusion  was  unsuc- 
cessful. A  perforation  was  suspected  during  the  proce- 
dure, and  the  procedure  was  completed  under  direct 
ultrasound  visualization  without  difficulty.  After  lapa- 
rotomy and  repair  of  a  2-cm  posterior  uterine  defect, 
the  F>atient  recovered  without  incident.  Another  pa- 
tient exjjerienced  delayed  treatment  for  heavy  vaginal 
bleeding  four  weeks  after  abortion  and  received  2  U  of 
whole  blood. 

One  patient  in  whom  a  reaspiration  was  attempted 
four  weeks  after  abortion  experienced  a  suspected 
perforation  but  developed  no  further  symptoms  or 
complications. 

Infection 

The  patients  in  this  series  experienced  an  incidence  of 
clinically  identifiable  infections  of  0.6%  (Table  3).  The 
infection  category  includes  one  woman  who  devel- 
oped transitory  evidence  of  sepsis  on  the  morning  of 


Table  3.     Overall  Complication  Rates* 

Major  complicahons'  (N  =  3) 
K4inor  complications  (N  =  55) 
Qinically  idenhnable  infections  (N  =  6) 
Unsuspected  retained  tissue  requiring  treatment 
IN  =  7) 
Reaspiration  within  1  wk  (N  =  3) 
Reaspiration  beyond  1  wk  (N  =  4) 
Reaspiration  within  6  hr,  reUined  tissue  (N  =  20) 
Toul  blood  loss  of  more  than  500  mL  (N  =  18) 
1000  +  mL  (not  including  major  complications) 
(N=  2) 
Cervical  lacerations  (N  =  3) 
Coagulopathy  (N  =  1) 


OS-J 
0.4'* 


0  3"* 
55* 
06» 


2.0% 
18% 


0  3% 
0.1% 


•  N  =   1000 
Major  complication    =    major  unintended  surgery,   hemorrhage 
requiting  transfusion,  pelvic  infection  with  two  or  more  days  of  lever 
and  a  peak  of  at  least  40C  or  with  hospilaliuhon  of  11  or  more  days 


the  procedure  after  serial  multiple  laminaria  treatment 
in  the  presence  of  amniotic  fluid  leakage.  She  had 
received  tetracycline  during  the  laminaria  treatment, 
but  she  experienced  symptoms  of  sepsis  after  urea 
amnioinfusion.  Sepsis  symptoms  disappeared  after 
intravenous  antibiotic  therapy  was  begun,  and  the 
patient  exjjerienced  no  further  complications. 

Hospitalization 

A  total  of  six  patients  were  hospitalized  in  the  series,  of 
whom  only  one,  already  described,  was  hospitalized 
for  more  than  one  night.  Two  patients  were  hospital- 
ized for  heavy  postofwrative  bleeding  due  to  uterine 
atony  that  was  controlled  before  hospitalization.  An- 
other was  hospitalized  for  heavy  intraoperative  bleed- 
ing accompanied  by  uterine  atony  and  inability  to 
remove  the  calvarium.  Bleeding  had  stopped  by  the 
time  of  arrival  at  the  hospital,  and  the  fetal  part  was 
removed  uneventfully  several  hours  later. 

Incomplete  Procedures  and  Retained  Tissue 

Unsuspected  retained  tissue  requiring  treatment  oc- 
curred in  0.7%  of  all  patients.  In  18  patients,  the 
procedure  could  not  be  completed  during  the  first  at- 
tempt due  to  retained  calvarium  and,  in  one  case, 
retained  placenta.  The  treatment  of  choice  in  the  case  of 
trapped  calvarium  proved  to  be  postponement  of  the 
procedure  accompanied  by  oxytocin  stimulation  by  intra- 
venous infusion,  followed  in  one  or  two  hours  by 
relatively  easy  forceps  removal  of  the  retained  fetal  part. 
In  approximately  5%  of  all  patients,  completion  of  a 
difficult  procedure  was  assisted  by  the  intraoperative 
use  of  real-time  ultrasound.  The  ultrasound  machine  is 
set  up  at  the  side  of  the  operating  table  with  the  screen 
facing  the  operator.  The  room  lights  are  extinguished, 
leaving  the  op>erating  lamp  to  light  the  [jerineum.  The 
operator  places  the  forceps  tip  in  the  lower  uterine 
segment  while  maintaining  countertraction  on  the  cer- 
vix with  a  tenaculum,  then  watches  the  ultrasound 
screen  for  the  outline  of  the  forceps.  The  operator  then 
approaches  a  fetal  part,  especially  the  calvarium, 
which  has  been  displayed  on  the  screen.  The  grasp  of 
tissue  is  coordinated  with  the  image  on  the  screen. 
Confirmation  of  success  can  be  obtained  by  rotating 
the  tissue  with  the  forceps  or  moving  it  downward 
toward  the  cervix. 

Cervical  Laceration 

Three  minor  cervical  lacerations  occurred.  All  three  were 
superficial  and  were  adequately  treated  by  one  suture. 
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Spontaneous  Delivery 

A  total  of  two  patients  aborted  spontaneously  after 
laminaria  treatment,  both  without  assistance.  One  of 
these,  already  described,  experienced  severe  bleeding 
and  required  transfusion. 

Coagulopathy 

One  patient  experienced  a  documented  episode  of 
disseminated  intravascular  coagulation  (DlC)  syn- 
drome. The  patient,  whose  18-week  pregnancy  was 
terminated  uneventfully,  responded  immediately  to 
uterine  reaspiration.  Cause  of  the  DlC  is  unknown,  but 
hematometra  due  to  uterine  atony  precipitated  by  a 
distended  bladder  is  suspected. 

Unusual  Cases 

In  the  present  series,  a  wide  variety  of  unusual  circum- 
stances were  encountered  that  tended  to  complicate 
the  procedure,  but  the  author  found  that  it  was  possi- 
ble to  manage  within  the  framework  of  the  protocol. 
Notably,  there  were  three  patients  with  didelphic  uteri 
at  17,  20,  and  23  weeks'  gestation.  Two  twin  pregnan- 
cies at  21  and  22  weeks'  gestation  were  terminated  by 
the  usual  protocol,  except  that  in  each  case,  methylene 
blue  was  used  to  distinguish  between  the  two  amniotic 
sacs.  Urea  (80  g)  was  injected  into  each  amniotic  sac. 
One  patient  with  18  weeks'  amenorrhea  but  spotting 
was  diagnosed  preoperatively  by  ultrasound  to  have  a 
hydatidiform  mole.  After  serial  multiple  laminaria 
treatment  and  preojjerative  oxytocin  infusion,  the 
uterus  was  emptied  quickly  with  a  blood  loss  of 
approximately  500  mL. 

Discussion 

It  must  be  emphasized  that  a  key  component  of  the  late 
dilatation  and  evacuation  procedure  described  here, 
whether  supplemented  or  not  by  urea  amnioinfusion, 
is  serial  multiple  laminaria  treatment  over  24  to  48 
hours.  Through  physiologic  processes  that  may  not  be 
completely  understood,  this  produces  marked  cervical 
softening  and  effacement  in  most  cases.  We  have 
found  that  abbreviating  this  procedure  by  using  only 
one  laminaria  treatment,  for  example,  or  by  providing 
only  24  hours  of  multiple  laminaria  treatment  (serial  or 
not)  in  advanced  gestations  has  not  yielded  optimum 
results  in  terms  of  blood  loss,  procedure  times,  uterine 
emptying,  and  patient  comfort 

The  use  of  urea  in  advanced  pregnancies  (greater  or 
equal  to  20  menstrua!  weeks'  gestation)  was  adopted 
for  several  reasons.  First,  the  fetal  death  and  tissue 


maceration  obtained  by  this  treatment  makes  evacua- 
tion much  easier  and  therefore  much  less  dangerous. 
The  procedure  is  much  more  comfortable  for  the 
patient.  The  routine  use  of  120  g  of  hyperosmolar  urea 
in  a  highly  concentrated  solution  has  proved  to  be 
highly  and  consistently  effective. 

Another  consequence  of  urea  amiuoinfusion  is  the 
development  of  labor  with  dilatation  and  effacement  of 
the  cervix.  Coming  after  greater  or  equal  to  40  hours  of 
serial  multiple  laminaria  treatment,  labor  occurs  con- 
sistently within  a  few  hours  after  amnioinfusion.  The 
wide  dilatation  and  effacement  appears  to  be  the  result 
of  an  interaction  between  the  laminaria  treatment  and 
uterine  irritation  caused  by  the  intraamiuotic  urea 
rather  than  a  direct  effect  of  the  urea  on  the  cervix  as 
studied  by  Droegemueller  et  al. "  The  dilatation  and 
effacement  adds  to  the  safety  and  ease  of  the  proce- 
dure by  reducing  the  necessity  of  dilating  the  internal 
OS  from  within  by  fetal  parts  as  they  are  removed  from 
the  uterus.  It  sometimes  permits  delivery  of  a  relatively 
intact  fetus  and  placenta  with  virtually  no  blood  loss. 

It  is  necessar\-  to  emphasize  that  the  late  dilatation 
and  evacuation  procedure  requires  great  caution,  a 
high  level  of  operator  skill  attained  by  gradual  ad- 
vancement from  early  to  later  gestations,  and  consider- 
able time  commitment  on  the  part  of  the  physician. 

In  our  institution,  both  staffing  and  equipment  have 
become  more  extensive  and  specialized  as  we  accepted 
the  more  advanced  gestations.  One  of  the  principal 
advantages  of  this  procedure  for  patients  (safety  aside) 
is  the  freedom  trom  having  to  experience  unattended 
expulsion  of  a  fetus  that  may  or  may  not  show  signs  of 
life.^"  Delivery  of  the  fetus  or  uterine  evacuation  is 
performed  by  the  physician  under  controlled  condi- 
tions. Removal  of  the  placenta  and  curettage  is  imme- 
diate; this  reduces  the  risk  of  unusual  bleeding  or 
infection. ''  Staffing  requires  the  use  of  highly  commit- 
ted individuals  who  are  expert  in  nursing,  counseling, 
and  patient  support.  Equipment  includes  the  availabil- 
ity of  a  wide  range  of  instruments  appropriate  to  the 
procedure,  real-time  ultrasound,  and  adequate  recov- 
ery space. '^ 

The  question  of  whether  or  not  these  procedures  can 
or  should  be  performed  outside  hospital  settings  is  a 
complex  one.  The  advantages  of  an  outpatient  setting 
include  the  possibility  of  a  selected  staff  that  is  highly 
supportive,  the  availability  of  a  full  range  of  specialty 
instruments  not  usually  available  in  community  hospi- 
tals or  even  teaching  hospitals,  maintenance  of  patient 
confidentiality  and  informal  procedures  that  reduce 
patient  anxietv.  availability  of  individual  counseling 
throughout  the  patient's  experience,  reduced  cost, 
fewer  bureaucratic  controls,  reduced  political  vulnera- 


VOL    63,  NO    ■),  APRIL  1984 


Hem    Laminaria  and  Urea  lit  DOC  Aborlion     547 


279 


bility,  and  greater  flexibility  in  counseling,  preoper- 
ative, and  operating  schedules. 

There  are  no  absolute  requirements  for  routine  hos- 
pital performance  of  late  dilatation  and  evacuation 
procedures,  although  this  option  should  be  available  in 
case  of  medical  indications.  Determination  of  the  level 
of  gestation  at  which  the  dilatation  and  evacuation  is 
performed  on  an  outpatient  basis  depends  on  the  level 
of  skill  of  the  operator,  the  extent  of  preoperative 
pref>aration  by  use  of  laminaria  and  urea,  the  level  of 
preparation  reached  by  the  facility  in  which  the  proce- 
dure will  occur,  and  the  proximity  to  a  full-service 
hospital. 

In  the  author's  experience,  there  are  several  com- 
ponents to  outpatient  provision  of  late  midtrimester 
abortion  services  that  are  essential.  The  patients  must 
have  absolute  support  from  all  members  of  the  staff 
throughout  the  experience.  Physicians  should  have 
specialized  training  and  experience  in  the  performance 
of  this  procedure.  All  patients  should  be  routinely 
evaluated  by  ultrasound  examination  for  diagnosis  of 
fetal  age,  presentation,  placental  location,  multiple 
gestations,  and  any  abnormalities  such  as  hydatidi- 
form  mole.  A  serial  multiple  laminaria  preparation  of 
the  cervix  should  be  performed  over  40  to  48  hours 
before  the  dilatation  and  evacuation  procedure.  Spec- 
ific appropriate  instruments  should  be  available  in 
sufficient  quantities.'"  Space  for  a  routine  minimum 
recovery  period  of  two  hours  should  be  available 
within  the  fadlit\'.  Tissue  obtained  through  dilatation 
and  evacuation  should  be  inspected  thoroughly  by  the 
operating  physician  or  other  specially  trained  person 
immediately  after  the  procedure.  Outpatient  dilatation 
and  evacuation  in  gestations  greater  or  equal  to  17 
menstrual  weeks'  gestation  should  occur  within  20 
minutes  of  a  full-service  hospital  (with  blood  bank, 
intensive  care  unit,  and  operating  room)  providing  life- 
support  ambulance  service  is  immediately  available. 
Physicians  and  administrators  should  recognize  the 
emotional  stress  experienced  by  staff  in  assisting  with 
or  performing  this  procedure. "^■^' 

The  level  of  safety  achieved  in  this  series,  while  it 
represents  only  the  experience  in  a  single  institution 
and  primarily  the  results  of  a  single  experienced  opera- 
tor, can  be  achieved  by  any  conscientious  physician  or 
institution  that  makes  the  necessary  commitment  to 
the  prevention  of  complications. 
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Testimony  ot  Vikki  Stella 

Before  the  Senate  Judiciary  Committee 

•ji  Opposition  to  H.R.  1833/S.  939 

November  17, 1995 


I'd  like  to  thank  the  Judiciary  Committee  for  asking  me  to  speak  at  this  impoitant  heaiing.  My 
name  is  Vikki  Stella.  My  husband  Archer  and  I  live  in  Naperville,  Illinois,  in  the  western  suburbs 
of  Chicago 

1  am  nearly  eight  months  pregnant.  Our  son  is  going  to  be  bom  soon  —  probably  sooner  than  you 
might  think,  because  I  am  diabetic  and  my  babies  grow  much  bigger,  much  faster  than  for  oth  jr 
women.  We  have  two  daugl'ters  aheady,  ages  eleven  and  seven,  and  Lindsay  and  Natalie 
absolutely  cannot  wait  to  have  a  htrle  brother  to  fiiss  over.  My  husband  is  just  about  to  burst  with 
lov  over  his  son.  In  the  midst  of  our  happiness,  though,  there  is  still  tli';  pain  of  what  liapjjcned  to 
ill'.'  son  wc  aimost  had.  .  .and  the  apprehension  over  what  Congress  is  tiying  to  do  to  faniihes  hke 


A  year  ana  a  half  ago,  1  was  in  my  third  Irimester  of  pregnancy  with  a  much-wanted  sou.  Becaus-. 
rm  diabetic  ^lJ  my  health  is  of  particular  couccni,  I'd  had  even  more  prenatal  tests  thai;  most 
wouion;  animos,  iiltiasounds.  the  works.  A  few  weeks  before  the  world  ended,  ray  doctor 
pri;r.oiaictd  my  pregnancy  "disgustingly  normal."  Then  at  3?  weeks,  I  went  in  tor  another 
ulti2aound.  ana  everything  fell  apart.  Liltunately,  my  sou  v^as  diagnosed  with  at  least  mne  major 
aitonulies,  i-icludiug  a  fluid-QIled  cranium  with  no  brain  tissue  at  all.  He  would  never  have 
r.iuv"'veJ  outside  ipy  womb. 

'.  nliiiost  hud  i<-.  be  crnied  out  of  the  doctor's  oflSce    My  husband  was  hterally  holding  me  up  on 
rsiv  icct.  Nevf  r  ni  our  !"ves  had  we  'magined  that  a  disaster  like  this  could  happen  to  us.  We  went 
home  to  our  house  in  Naperville  wiih  a  room  prepu-ed  for  a  littl'.;  bov  -  cloUies  folded,  crib  up. 
walls  painted  —  and  we  cried. 
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My  husband  is  in  private  business  now,  but  he  was  a  practicing  physician  for  some  years,  and  he 
knew  even  better  than  I  that  there  was  no  hope  for  this  pregnancy.  The  diagnosis  had  been 
cocfinued  by  a  perinatologist  with  a  le^'el  n  ultrasound. 

We  found  the  only  answer  we  could:  a  surgical  abortion  procedure  performed  by  a  physician  in 
Los  Angeles    When  we  got  to  his  clinic,  we  knew  we  were  safe.  As  a  diabetic,  I  knew  that  the 
controlled,  gentle  nature  of  this  surgery  was  much  safer  for  me  than  induced  labor  or  a  c-section, 
since  I  don't  heal  as  well  as  other  people.  We  found  out  that  our  baby  would  die  peacefully  and 
pamlessly,  from  the  combination  of  steps  taken  to  prepare  for  the  surgeiy    He  would  be  brought 
out  intact,  though  the  doctor  would  have  to  use  a  spinal  needle  to  take  some  fluid  otf  bis  head  so 
tliat  my  ceivix  wouldn't- rupture.  And  then  we  could  hold  him  and  say  our  goodbyes. 

That's  just  what  happened.  And,  as  promised,  the  surgery  preserved  my  lertihty.   Tlus  past  spring 
we  discovered  I  was  pregnant  again.  Then  the  doctor  from  Los  Angeles,  the  doctor  who  saved 
my  life,  health  and  samty,  the  doctor  whose  picture  I  still  keep  up  ou  my  refrigerator,  called  and 
said  Congress  was  thinking  about  banning  the  surgery  1  had.  Would  I  go  to  Washington  and  tell 
them  my  story'' 

!  agonized.  This  isn't  an  easy  story  to  tell.  It's  a  very  private  pain,  and  my  community  is  very 
conservative    i  feared  what  the  neighbors  would  say,  that  they  wouldn't  understand,  that  they 
wouldn't  aliov.  mc  near  their  kjds  any^.aore    But  finally  our  outrage  at  the  lies  and  misinformation 
bemg  .tipread  about  this  procedure  grew  too  great,  and  my  husband  and  1  agreed  that  I  should  tell 
all  of  you  about  our  son,  Anthony. 

Since  then  I've  been  fighting  to  stop  this  bill,  known  as  the  "Partial-Birth  Abortion  Ban"  Act. 
With  othe.  mothers  like  me,  I've  tried  to  make  sure  the  truth  is  heard,  not  the  right-to-life 
propaganda  that  sta-^s  with  the  outrageous  and  inaccurate  name  of  the  bill.   It's  been  an      •' 
education,  1  must  say  that.  I've  heard  the  worst  one  human  being  can  sav  aboui  others,  without 
ever  knowing  them  or  having  walked  in  their  shoes.  For  example,  I've  been  told  that  mothers  like 
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me  all  want  perfect  babies,  that  we're  having  abortions  because  of  cleft  palates  and  missing 
fingers.  WelL,  yes,  my  son  had  a  cleft  palate.  I  wish  to  God  that  was  all  he  had!   He  wasn't  jusi 
imperfect  —  he  was  incompatible  with  life.  The  only  thing  that  was  keeping  hun  alive  was  my 
body.  He  could  never  have  survived  outside  my  womb,  so  1  did  the  kindest  thing,  the  most  loving 
thing  I  knew  to  do.  I  took  my  son  off  life  support. 

When  I  came  back  to  Washington  the  second  time,  my  oldest  daughter  asked  me  why  I  was 
going.  I  told  her  what  I  had  told  both  girls  the  first  time,  that  I  was  gomg  because  of  Anthony. 
Lindsay's  eleven,  and  smart.  She  wanted  to  know  why  1  had  to  go  to  Washington  because  her 
baby  brother  died.  So  1  sat  her  down  and  told  her  the  whole  story.  When  1  finished  she  looked 
up  at  me  with  her  great  big  eyes  and  said,  without  hesitation,  "Mom,  you  did  the  right  tiling."  It's 
a  sad  thing  \^^len  an  eleven-year-old  is  wiser  than  some  United  States  Senators. 

Next  month,  our  son  will  be  bom.  And  in  our  joy  over  this  new  baby,  my  husband,  my  daughters 
and  I  wdll  remember  our  first  son,  and  how  the  way  his  short  life  ended  made  it  possible  for  this 
new  baby  to  be  bom.  We  hope  that  other  &milies  like  ours  will  be  given  this  same  chance.  We 
hope  the  Senate  will  Usten  to  the  voices  of  families  and  reject  S.  939. 


283 

TESTIMONY  OF  CLAUDIA  CROWN  ADES 
SENATE  JUDICIARY  COMMITTEE 
NOVEMBER  17,  1995 

I  would  like  to  thank  the  Committee  for  giving  me  the  opportunity  to  testify.   My  name  is  Claudia 
Crown  Ades.  I  live  in  Santa  Monica,  California.  I  have  been  married  to  Richard  Ades  for  five 
joyous  years. 

Three  years  ago,  when  I  was  26  weeks  into  what  seemed  a  perfect  pregnancy,  I  made  the  decision 
along  with  my  doctor  not  to  have  an  amniocentesis.  At  33,  there  seemed  no  need  Then  one  day, 
feeling  anxious  and  worried  about  declining  that  test,  I  went  to  my  doctor.  There  was  no  basis  for 
my  anxiety;  it  was  just  an  instinct.  However,  to  set  my  mind  at  ease,  I  was  sent  to  a  radiologist, 
an  ultrasound  expert.  "Don't  worry. "my  doctor  told  me.  "He  can  see  a  vein  out  of  place."  I  was 
never  expecting  what  came  next 

The  radiologist  spent  far  too  long  conducting  what  was  supposed  to  be  a  routine  examination  of  a 
healthy  baby    He  told  us  that  he  wanted  to  review  the  images  and  that  he  would  call  us.  The  next 
day,  when  we  returned  from  Rosh  Hashana  services,  there  was  a  message  on  the  answering 
machine    "I'd  like  you  to  come  back  in  so  that  my  partner  can  take  a  look  at  your  ultrasound 
Please  don't  worry    I  don't  think  it's  anything,"  he  said.   You  can't  tell  a  pregnant  woman  not  to 
worry 

His  partner,  who  wrote  the  authoritative  book  on  ultrasound,  immediately  determined  that  there 
was  a  sac  of  fluid  in  my  baby's  brain  He  called  it  a  Dandy  Walker  Syndrome  He  also 
told  us  that  many  people  walk  around  with  Dandy  Walker  Syndrome  without  any  impairment.  On 
the  other  hand,  it  could  be  more  serious  and  he  referred  us  to  a  perinatologist  for  more  expert 
opinion    The  doctor  put  his  hand  on  Richard's  shoulder  and  told  him  not  to  lose  hope  and  that 
everything  could  be  ok.   You  don't  console  someone  if  nothing  is  wrong 

Because  of  his  suspicions,  which  we  were  unaware  of  at  the  time,  the  perinatologist  rearranged 
her  schedule  to  see  me  the  next  day  resulting  in  an  agonizing  night  of  emotional  torture 

The  next  day,  we  went  into  the  perinatologist's  office,  apprehensive  about  what  we  might 
discover.   She  prepped  me  for  an  ultrasound.  Within  thirty  seconds,  the  perinatologist  said  "I 
concur  with  your  doctor"    Concur  with  what"'  At  this  point  we  had  no  idea 

This  was  when  our  worst  fears  were  realized    At  that  moment  we  learned  that  our  son's  Dandy 
Walker  Syndrome  was  more  serious  than  we  had  known.  In  addition  to  a  fluid  filled  non- 
functional brain,  he  had  a  malformed  heart  with  a  large  hole  between  the  chambers  that  was 
preventing  normal  blood  flow.  He  had  also  developed  an  extremely  large  cyst  tilled  with  intestinal 
matter,  and  hyperteloric  eyes  which  was  another  indication  of  severe  brain  damage    We  later 
found  out  that  these  symptoms  added  up  to  Trisomy  13,  a  fatal  chromosomal  disorder 

With  each  new  bit  of  information,  the  tears  flowed  harder    Richard  was  holding  me    I  thought 
we  were  the  only  parents  in  the  world  who  had  ever  heard  such  devastating  news  about  their 

child    What  were  we  going  to  do?  We  loved  this  baby.  We  wanted  this  baby  desperately.  This 
was  our  son    We  were  preparing  our  family  and  our  world  for  him.   And  now,  we  had  to  prepare 
for  a  tragedy.  Away  went  the  baby  name  books.  Away  went  the  shower  invitations    Away  went 
the  first  birthday  party,  the  baseball  games,  the  bar  mitzvah.  Away  went  our  dream 

Along  with  the  tears,  the  questions  flowed.  Could  a  cardiologist  fix  our  son's  heart?  Could  a 
neurosurgeon  repair  his  brain''  Could  an  eye  surgeon  help  him  to  see?  Could  this  baby  survive? 
Was  there  anything,  anything  at  all,  that  could  be  done?  The  answers  were  emphatically  no»,>  It 
was  our  worst  nightmare  and  it  was  real    Even  if  my  son  survived  the  pregnancy,  he  had  no  " 
chance  of  life     Every  day  meant  pain  and  torture  for  him.  As  his  mother,  I  could  not,  in  good 
conscience,  allow  my  child  to  suffer 
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By  this  time,  a  geneticist  had  joined  us  to  discuss  our  options.  We  went  through  them  all.  I  could 
carry  to  term.  I  could  have  a  cesarean.  I  could  induce  pre-mature  labor  in  the  maternity  ward 
All  of  these  posed  high  risks  for  me,  and  more  pain  and  suffering  for  my  son    The  doctors  felt 
that  a  procedure  called  an  Intact  Dilation  and  Extraction  (Intact  D&  E)  would  be  the  safest  for 
me,  my  baby,  and  for  my  future  children    This  is  when  we  learned  about  Dr  McMahon  and  his 
clinic. 

When  I  first  met  Dr  McMahon,  I  asked  him  only  one  question:  "Would  my  baby  be  in  any  pain?" 
This  kind  and  gentle  man  assured  me  he  wouldn't    He  specialized  in  severe  anomaly  cases  like 
ours:  families  in  crisis  and  tragedy    He  explained  the  procedure  step  by  step  to  me  and  my 
husband.  He  set  our  minds  at  ease    We  knew  my  baby  and  I  were  in  good  hands 

The  procedure  was  difficult  and  it  was  painfiji.  Dr.  McMahon  put  me  under  anesthesia  and 
inserted  laminaria  to  slowly  dilate  my  cervix    He  and  his  staff  were  compassionate  and  patient  as 
they  painstakingly  determined  how  wide  my  cervix  had  to  be  to  safely  and  gently  remove  my  baby 
and  prevent  my  uterus  from  tearing.  Living  ten  minutes  away,  Richard  and  I  were  lucky  enough 
to  go  home  between  each  treatment.  This  is  a  luxury  other  families  did  not  have  Many  of  Dr 
McMahon's  patients  came  from  out  of  state,  some  from  other  countries    Being  able  to  go  to  my 
own  comforting  home  was  a  luxury  I  relished. 

The  entire  process  took  three  days.  There  were  no  scissors  stabbed  in  the  back  of  his  head,  no 
brains  sucked  out,  no  skull  crushed,  and  no  pain  to  my  baby 

Ironically,  the  final  day  of  the  procedure  was  Yom  Kippur,  the  holiest  day  of  the  Jewish  year.  On 
Yom  Kippur,  we  are  asked  to  mourn  those  who  have  passed  and  pray  to  God  to  inscribe  us  into 
the  Book  of  Life.  I  prayed  more  than  one  person  can  pray    1  was  praying  for  all  of  us 

Although  I  never  imagined  I  would  be  faced  with  such  a  decision,  I  can  honestly  say  that  for  many 
reasons,  I  feel  very  blessed.  First,  that  I  was  able  to  find  out  when  1  did    Second,  that  1  had 
access  to  the  finest  medical  care  in  the  world  And  third,  that  I  live  in  a  place  where  my  rights  as 
an  individual  have  not  been  compromised. 

Though  I  hope  and  pray  that  no  one  has  to  go  through  what  my  husband  and  I  have,  there  are 
people  who  will.  Many  families  who  are  opposed  to  abortion  have  chosen  this  procedure  and 
have  come  to  realize  its  necessity.  The  point  is,  it  can  happen  to  anyone  —  to  you,  your  wife,  your 
sister,  your  daughter,  your  friends.  All  women  should  have  the  protection,  the  guidance  and  the 
access  that  modem  medicine  allows.  This  procedure  is  designed  to  protect  the  integrity  of  the 
family.  H.R  1833/  S  939  is  designed  to  destroy  it 

Thank  you. 
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TESTIMONY  OF  RICHARD  ADES 
SENATE  JUDICIARY  COMMITTEE 
NOVEMBER  17,  1995 


My  name  is  Richard  Ades.  I  have  been  married  to  Claudia  Crown  Ades  for  five  great  years.  1 
am  a  writer/produoer.  My  wife  is  a  persctial  manager.  I  have  lived  in  Cailfl'mia  for  ivvantv 
years,  she  for  fourteen.  1  want  to  thank  you  for  the  opportunity  to  submit  my  testmiony  to  this 
committee  regarding  H.R.  1833/S  939. 

A?  a  man,  as  a  husband,  as  a  father,  I  think  it  is  imperative  that  oiir  side  of  the  story  be  heard    I 
iiave  major  concerns  with  this  legislation  and  what  it  will  mean  to  cur  wives,  our  sisters  aiid  our 
daughters.  This  is  not  a  women's  issue.  This  was  my  baby  too    This  is  a  far.ily  issu*;     Yh\z  is  .lor 
;:  choice  issue     This  is  a  health  issue  for  everyone 

Tiif.  procedure  under  assault  in  H.R  1833/S. 939  protected  my  wife's  health  and  possibly  saved 
her  iife    It  allowed  my  son's  suffering  to  end    It  allowed  us  to  look  forward  to  a  growing  tamiiy. 
it  nas  the  safest  medical  procedure  available  to  us 

!n  October  1992,  when  Claudia  was  twenty- six  weeks  pregnant,  we  discovered  that  the  baby  she 
was  cair/ing.  our  .son,  was  afflicted  with  Trisomy  13    Our  son's  symptoms  incluoed  a  tluid-filied 
non-tlinctlonal  brain,  a  malformed  heart  with  a  large  hole  between  the  cliambers  that  prevented 
normal  blood  flow,  an  extremely  large  cyst  on  the  chest  filled  with  intestina'  matter,  h.yperteloric 
eyes  and  many  more  devastating  anomalies.  Our  son  would  not  live.  This  was  certain    The  only 
question  left  was  when  he  would  die  and  what  would  be  the  repercussions  to  my  v.'ife's  health 

^Sier  consulting  our  team  of  specialists,  including  perinatologists,  geneticists,  obstetricians  and 
radiologists,  v/e  chose  to  end  our  son's  suffering  by  having  an  Intact  Dilation  and  Exiractiori 
(Intact  D&L).  We  discussed  it  extensively  with  our  family,  clergy,  and  doctors  With  al!  due 
reipcci,  we  dici  not  consult  our  legislators.  This  was  a  persona!  decision  to  make  with  our  family 
We  chose  tC'  uiideigc  this  procedure  because  it  was  the  safest,  most  humane  method  of  treatment 
available  consid'^riiiq  the  yrave  circumsler.ces  in  \viiich  we  foui.d  ourselves  thiough  :iu  fault  of 


"I'l.s  'vaj  ip.f  'oK.i\  A«\  to  terminate  t^is  very  wanted  pregnancy  witiiou     icking  my  vote's  health 
As  her  ioviny,  luisband,  tJtis  was  my  greatest  concern 

As  Claudia  will  tell  you,  in  oui  initial  consuUation  with  our  doctor,  Dr  McMahon  she  had  one 
^najor  conc.'sn  "Would  my  baby  be  in  p^-n'"  Dr.  McMahon  assured  ur>  that  he  wouldn't  and 
gave  us  a  aetaiied  explanaiion  of  the  proceduic,  and  why  ihe  baby  would  nor  suffer  liiaeed,  tlus 
was  the  most  compassionate  way  we  couid  choose  to  end  our  son's  sutTering. 

1.  on  the  other  hand,  had  two  major  concerns  'Ihe  baby  and  his  mother  --  my  wife  Anytime  nny 
person  goes  m  for  a  surr-ical  procedure,  tiiert  :s  reason  for  concern  and  lets  jf  questions  I  was  a 
wreck    1  already  knew  thai  the  baby's  toiturc  would  end  quickly,  but  what  about  my  wife'^ 

Wuuld  tl'.cro  he  comnlications''  Kow  would  her  recovery  be'^  I,  as  Claudia's  husband  wanted  to 
be  asfured  that  she  was  in  good  h?jids,  that  t'ne  best  medical  techniques  known  would  be 
employed  and  that  she  v/ould  be  in  the  same  exact  health  as  before  she  became  pregnant.  All  of 
ilus  was  promised 

The  clock  ticked  painfully  slowly  each  time  Claudia  was  m  with  Dr.  McMahon.  It  was  Yom 
Kippur.  I  was  in  the  waiting  room  coining  to  understand  that  bad  tilings  happen  to  good  people 
like  us,  and  that  in  many  instances  we  don't  have  control  over  cur  own  lives.  But  that  when  ihese 
things  do  happen,  having  optimal  remedies,  solutions,  or  resolutions  is  of  paramount  importartpe 
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I  don't  know  what  I  would  have  done  without  this  medical  option    I  knew  that  my  son's  fetal 
abnormalities  were  so  severe  that  we  had  already  lost  him    I  knew  that  on  top  of  the  grief  of 
losing  my  son,  I  could  not  bear  losing  my  wife.  I  knew  that  the  other  options  presented  to  us  also 
offered  irreconcilable  problems  to  Claudia's  health  and  our  ability  to  continue  our  quest  to  have 
children.  I  knew,  after  all  the  discussions,  deliberations  and  questioning  that  both  Claudia  and  I 
did,  that  an  Intact  D  &  E  was  the  safest,  most  humane  procedure  available  to  our  family    For 
that,  I  am  grateful. 

As  a  father  and  as  a  husband,  my  duty  is  to  my  family.  I  have  upheld  that  duty  by  insistmg  that 
my  wife  and  son  receive  the  best  medical  care  possible    I  have  extended  that  duty  by  telling  my 
story  to  anyone  who  will  listen  on  behalf  of  the  fathers  and  mothers  that  come  after  us    I  press 
upon  you,  members  of  the  United  States  Senate,  to  uphold  your  duty  by  voting  against  H  R 
1833/S  939  when  it  comes  to  the  floor. 

Thank  you  for  your  compassion  and  understanding 
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TAMMY  WATTS 
TESTIMONY  BEFORE  THE  SENATE  JUDICIARY  COMMITTEE 

November  17,  1995 


I'd  like  to  thank  the  committee  for  allowing  me  to  submit  testimony  for  today's  hearings.  I 
understand  that  the  Senate  Judiciary  Committee  is  considering  legislation  that  would  ban  the  kind  of 
surgery  that  I  had  just  this  past  March.  Apparently  the  people  who  wrote  this  legislation  think  this 
type  of  abortion  is  horrible.  Well,  I  don't  consider  what  happened  to  me  an  abortion,  but  njji  being 
able  to  have  this  surgery  would  have  been  more  than  horrible. 

We  found  out  I  was  pregnant  on  October  10,  1994.  It  was  a  great  day  in  so  many  ways,  because  on 
the  same  day,  my  nephew.  Tanner  James  was  bora.  My  husband  and  I  ran  through  the  whole  variety 
of  emotions  —  scared,  happy,  excited,  the  whole  thing.  We  unmediately  started  making  our  plans  - 
we  talked  about  names,  what  kind  of  baby's  room  we  wanted,  would  it  be  a  boy  or  girl.  We  told 
everyone  we  knew... and  I  was  only  three  weeks  pregnant! 

It  wasn't  an  easy  pregnancy.  Almost  as  soon  as  my  pregnancy  was  confirmed,  1  started  getting  really 
sicL  I  had  severe  morning  sickness,  and  so  I  took  some  time  off  work  to  get  through  that  stage  As 
the  pregnancy  progressed,  I  had  some  spotting  wliich  is  common,  but  my  doctor  said  to  take  disabihty 
leave  fi'om  work  and  take  things  a  month  at  a  time.  During  my  leave,  1  had  a  chance  to  spend  a  lot 
of  time  with  my  newborn  nephew  and  his  mom,  my  sister-in-law.  I  watched  him  grow  day  by  day. 
sharing  all  the  news  with  my  husband.  We  made  our  plans,  excited  by  watching  Taiuier  grow, 
dunking  "this  is  what  our  baby's  going  to  be  like." 

Then,  I  had  more  trouble  in  January.  My  husband  and  I  had  gone  out  to  dinner,  came  back  &  were 
watching  TV,  when  I  started  having  contractions.  They  lasted  for  about  half  an  hour  and  they 
stopped.  But  then  the  doctor  told  me  I  should  stay  out  of  work  for  the  rest  of  my  pregnancy.  i,.l  was 
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very  disappointed  that  I  couldn't  share  my  pregnancy  with  the  people  at  work,  let  them  watch  me 
grow.  But  our  excitement  just  kept  growing,  and  we  made  our  normal  plans,  everything  that 
prospective  parents  do. 

I  had  had  a  couple  of  earher  ultrasounds  \^ch  turned  out  fine,  and  I  took  the  alphafetoprotein  test, 
vsdiich  is  supposed  to  show  fetal  anomalies  ~  anything  like  what  we  later  found  out  we  had.  It  came 
back  clean. 

In  March  I  went  in  for  a  routine  7-month  ultrasound.  They  were  saying  tiiis  looks  good,  this  looks 
good,  then  suddenly  they  got  really  quiet.  The  doctor  said  "This  is  something  I  didn't  expect  to  see." 
My  heart  just  dropped. 

He  said  he  wasn't  sure  what  it  was,  and  after  about  an  hour  solid  of  ultrasound,  he  aud  aiiothei  doctor 
decided  to  send  me  to  a  perinatologist.  That  was  also  when  they  told  us  it  was  a  girl.  They  said 
"Don't  worry,  it's  probably  nothing,  it  could  even  be  the  machine." 

We  got  home  aud  were  a  Uttle  bit  fiightened,  so  we  called  some  family  members.  My  husband's 
parents  were  away  and  wanted  to  come  home,  but  we  told  them  to  wait.  The  next  day,  tlie 
perinatologist  did  ultrasound  for  about  two  hours,  and  he  said  he  thought  the  ultrasound  showed  a 
condition  in  which  the  intestines  grow  outside  the  body,  something  that's  easily  corrected  with 
surgery  after  birth.  But  just  to  make  sure,  he  made  an  appointment  for  me  in  San  Francisco  with  a 
specialist. 

After  another  mteose  ubrasoimd  with  the  ^edalist,  the  doctors  met  with  us,  along  with  genetic 
counselor.  They  absohitely  did  not  beat  aroimd  the  bush.  They  told  me  "She  has  no  eyes,  six  fingers 
and  six  toes  and  enlarged  kidneys  vMch  are  aheady  failmg.  The  mass  on  the  outside  of  her  stomach 
involves  her  bowel  and  bladder,  and  her  heart  &  other  major  organs  are  also  affected."  This  is  part 
of  a  syndrome  called  trisomy  -13,  where  on  the  I3th  gene  there's  an  extra  chromosome.  They  told 
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me  "Almost  everything  in  life  if  you've  got  more  of  it,  it's  great.  Except  for  this.  This  is  one  of  the 
most  devastating  syndromes,  and  your  child  will  not  live." 

My  rnother- in-law  just  collapsed  to  her  knees.  What  do  you  do?  What  do  you  say?  1  remember  just 
looking  out  the  window...!  couldn't  look  at  anybody.  My  mother-in-law  asked  "Do  we  go  on,  does 
she  have  to  go  on?"  The  doctor  said  no,  that  there  was  a  place  in  Los  Angeles  that  could  help  if  we 
could  not  cope  with  carrying  the  pregnancy  to  term.  The  genetic  counselor  explained  exactly  how 
the  procedure  would  be  done,  if  we  chose  to  end  the  pregnancy,  and  we  made  an  appointment  for  the 
next  day. 

I  had  a  choice.  I  could  have  carried  this  pregnancy  to  term,  knowing  everything  that  was  wrong.  I 
could  have  gone  on  for  two  more  months,  doing  everything  that  an  expectant  mother  does,  but 
knowing  my  baby  was  going  to  die,  and  would  probably  suffer  a  great  deal  before  dying.  My  husband 
and  1  would  have  had  to  endure  that  knowledge,  and  watch  that  suffering.  We  could  never  have 
survived  that,  and  so  we  made  the  choice  together,  my  husband  and  1,  to  terminate  this  pregnancy 

We  came  home,  packed,  and  called  the  rest  of  our  famihes.  At  this  point  there  wasn't  a  person  in  the 
world  who  didn't  know  how  excited  we  were  about  the  baby.    My  sister-in-law  and  best  frieud 

divided  up  phone  book  and  called  everyone...!  didn't  want  to  have  to  tell  anyone.  !  just  wanted  it  to 
be  over  with. 

On  Thursday  morning  we  started  the  procedure,  and  it  was  over  about  six  pm  Friday  night.  The 
doctor,  nurses  and  counselors  were  absolutely  wonderful.  While  !  was  going  through  the  most 
horrible  e;q)erience  of  my  Ufe,  they  had  more  coirpassion  than  fve  ever  fek  from  anybody.  We  had 
wanted  this  baby  so  much.  We  named  her  Mackenzie.  Just  because  we  had  to  end  the  pregnancy 
didnt  mean  we  didn't  want  to  say  goodbye.  Thanks  to  the  type  of  procedure  Dr.  McMahon  uses  in 
terminating  these  pregnancies,  we  got  to  hold  her  and  be  vviUi  her  and  have  pictures  for  a  ccAiple  of 
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hours,  wliich  was  wonderfid  &  heartbreaking  all  at  once.  They  had  her  wrapped  up  in  a  blanket.  We 
spent  some  time  with  her  and  said  our  goodbyes  and  went  back  to  the  hotel  Before  we  went  home. 
I  had  a  checkup  with  Dr.  McMahon,  and  everything  was  fine.  He  said  "I'm  going  lo  tell  you  t\\o 
things:  first,  I  never  want  to  see  you  again.  I  mean  that  in  a  good  way  And  second,  my  job  isn't 
done  with  you  yet  until  I  get  the  news  that  youVe  had  a  heaUhy  baby  "  He  gave  me  hope  that  this 
tragedy  wasn't  the  end,  that  we  v/ould  have  children  just  as  we'd  planned. 

I  remember  getting  on  the  plane,  and  as  soon  as  it  took  off  we  were  crying  because  we  were  leaving 
our  child  behind.  The  really  hard  part  started  when  I  got  home.  I  had  to  go  through  m>'  milk  comuig 
in,  everything  you  go  through  if  you  have  a  child.  I  don't  know  how  to  explain  the  heartaclie.  Tliere 
are  no  words.  Ther^  nothing  I  can  tell  you,  express  or  show  you  that  would  allow  you  to  feel  what 
I  feeL  Think  about  the  worst  thing  that's  happened  to  you  in  your  life  and  multiply  it  times  a 
milhon... maybe  then  you  might  be  close.  I  couldn't  deal  with  anybody,  couldn't  see  anybody  — 
especially  my  nephews.  It  was  too  heartbreaking. 

Eventually  I  came  around  to  being  able  to  see  and  talk  to  people.  I  am  a  whole  new  person,  a  whole 
different  person.  Things  that  used  to  be  unportant  now  seem  silly.  My  family  and  my  fiiends  are 
everything  to  me.  My  belief  in  God  has  strengthened.  I  never  blamed  God  for  this,  I'm  a  good 
Chnstian  woman... however  I  did  question.  Through  a  lot  of  prayer  and  talk  with  my  pastor,  IVe 
come  to  realize  that  everyiliing  happens  for  a  reason,  and  Mackenzie's  hfe  had  meaning.  I  knew  it 
would  come  to  pass  someday  that  I  would  find  out  why  it  happened,  and  1  think  it's  for  this  reason: 
Fm  supposed  to  be  here  to  talk  to  you,  and  say  "You  can't  take  this  away  IJoin  women  and  famihes. 
Yoii  can  i.  It's  s»>  important  that  we  be  able  to  make  these  decisions,  because  we're  the  only  ones  who 


We  made  auother  painfiii  decision  shortly  after  the  abortion.  Dr.  McMahon  called  and  said, " Tliis 
will  be  very  diflScuit,  but  I  have  to  ask  you  tiis.  Given  the  anomalies  she  had,  so  vast  and  different, 
there  is  a  program  at  Cedars-Sinai  which  is  trying  to  find  out  the  causes  for  why  this  happens    They 
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would  like  to  accept  her  into  this  program."  I  said,  "I  know  what  tliat  means.  Autopsies  and  the 
whole  realm  of  testing."  But  we  decided,  how  can  we  not  do  this?  If  1  can  keep  one  family  from 
gomg  through  what  we  went  through,  it  would  make  her  life  have  some  meaning.  So  they're  doing 
the  testing  now.  And  becaixse  Dr.  McMahon  does  the  procedure  the  way  he  does,  it  made  the  testing 
possible. 

I  can  tell  you  one  thing  —  after  our  experience,  I  know  more  than  ever  that  there  is  no  way  to  judge 
wbat  someone  else  is  gomg  through.  Until  youVe  walked  a  mile  in  my  shoes,  don't  pretend  to  know 
what  this  was  Uke  for  me.. .and  I  don't  pretend  to  know  what  someone  else  is  going  through. 
Everybody's  got  a  reason  for  wdiat  they  have  to  do.  Nobody  should  be  forced  into  having  to  make 

the  wrong  decision.  That's  what  you'll  be  doing  if  you  pass  this  legislation.  Let  doctors  be  free  to 
treat  their  patients  in  the  way  they  think  is  best,  like  my  doctor  did  for  me. 

I  understand  that  this  legislation  would  make  my  doctors  like  mine  criminals.  My  doctor  was  the 
fiuthest  thing  from  a  oiminal  in  the  world.  Many  times  I've  called  him  my  angel... they  say  there  are 
angels  walking  around  the  world  protecting  us,  and  I  know  he  was  one.  If  I  wasn't  led  to  Dr. 
McMahon,  I  don't  know  how  I  would  have  lived  through  this.  I  can't  imagine  where  we'd  be  without 
him.  He  saved  my  family,  my  mental  stability,  and  my  life.  I  couldn't  have  made  it  through  this 
without  him,  and  I  know  there  are  a  great  many  women  out  there  who  feel  the  same  way. 

I've  stUl  got  my  baby's  room,  and  her  memory  cards  from  her  memorial  service,  her  foot  and 
handpnnts.  Those  are  good  things,  good  memories... but  she's  gone.  The  best  thing  that  1  can  do  for 
her  is  to  continue  this  fight.  I  know  she  would  want  me  to.  So,  for  her,  1  respectfiilly  ask  you  to 
reject  this  legislation. 
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11-20-95 
Testimony  of  Erica  Fox 

Thank  you  for  allowing  me  to  submit  my  testimony  to  the 
Judiciary  Committee  for  the  official  record.   I  never  thought  my 
personal  tragedy  would  become  part  of  the  political  debate,  but 
it  is  important  for  you  to  hear  stories  like  mine  before  you  pass 
legislation  that  could  destroy  peoples  lives. 

On  October  19,  1995,  I  visited  my  doctor  for  a  routine 
ultrasound.  I  was  expecting  no  problems,  since  I  was  at  the  end 
of  my  22nd  week  of  pregnancy  and  had  already  received  the  results 
from  my  amnio  tests  indicating  that  everything  was  normal .   After 
the  ultrasound  technician  performed  the  test,  she  was  a  little 
quieter  than  usual.   I  started  to  get  an  uncomfortable  feeling 
that  all  was  not  well.   The  physician  then  entered  the  room  and 
told  my  husband  and  I  that  the  technician  was  getting  readings 
that  were  very  small  and  that  this  might  be  a  p];oblem.   I 
struggled  to  react  optimistically,  as  my  husband  usually  does, 
and  thought,  "maybe  this  baby  is  just  starting  small."   But  as 
the  doctor  proceeded,  my  optimism  was  shattered.   He  was  noticing 
other  problems . 

My  physician  referred  me  to  a  specialist  who  discovered  that 
the  placenta  was  abnormal,  and  there  was  a  severe  strain  on  the 
heart.   The  fetus  had  stopped  growing  at  18  weeks  although  I  v/as 
already  22  weeks  into  my  pregnancy.   Phrases  like  "severe  metal 
retardation"  and  "short,  painful  life  followed  by  death"  were 
just  a  couple  of  the  things  I  heard. 

Then,  my  doctor  said  something  that  in  my  opinion  took  a  lot 
of  courage.   He  said,  "If  this  were  me,  I  would  terminate  the 
pregnancy."   In  hopes  that  there  had  been  some  horrible  mistake  I 
had  my  doctor  speak  with  my  sister,  who  is  a  physician  herself. 
After  a  long  conversation,  she  called  me  and  said  "sweetheart,  I 
think  this  is  what  you  should  do.   I'm  so  sorry.''   It  was  then 
that  I  knew  there  was  no  hope  for  this  pregnancy. 

I  hung  up  the  phone  and  told  the  doctor  that  I  wanted  him  to 
take  care  of  it  immediately.   Given  what  we  were  facing,  I  did 
not  want  the  torture  to  last  another  minute.   I  assumed  my 
obstetrician/gynecologist  would  perform  the  procedure  in  a 
hospital .   I  was  surprised  to  learn  that  I  could  only  obtain  the 
procedure  in  a  clinic  that  specialized  in  late  term  abortions. 
All  of  my  doctors  felt  this  clinic  was  the  best  place  to  obtain 
the  procedure,  especially  in  my  case.   As  someone  who  wants  to 

get  pregnant  again,  my  physicians  told  me  that  I  couldn't  find  a 
better  place.  We  made  the  appointment  for  the  following  Tuesday 
--  five  days  away. 

To  make  the  days  go  quicker,  we  went  up  to  Santa  Barbara  to 
spend  the  weekend  with  my  mother  and  step- father.   I  thought,,  my 
mother  will  hold  me  and  she'll  make  me  feel  better.   But  eveft  she 
couldn't  make  anything  better.   I  wondered  aloud  to  my  mother 
whether  I  had  anything  at  all  to  be  thankful  for  this 
Thanksgiving . 
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My  mother  told  me  about  my  grandmother  who  had  had  a  child 
nine  years  before  my  mother  was  born.   His  name  was  Phillip  and 
he  was  a  micro-cephalic.   He  suffered  all  his  short  life  and  died 
in  an  institution.   She  told  me  how  it  had  made  her  mother  afraid 
to  have  children  and  how  it  had  ruined  her  mother '.s  marriage.   It 
only  my  grandmother  had  had  ultrasounds  and  amnios,  then  she 
could  have  been  spared  this  suffering.  Phillip  could  have  been 
spared  his  suffering.   I  decided  I  was  thankful  that  I  found  out 
when  I  did  so  I  could  do  something  about  it. 


Finally,  Tuesday  arrived  and  I  went  to  the  clinic, 
accompanied  by  my  husband,  mother,  step-father,  sister  and 
father,  who  is  an  ob/gyn.   I  was  very  nervous  about  v.'hat  was 
going  to  happen  ro  me.   My  husband  and  I  were  taken  inxo  a  room 
by  a  counselor/nurse  and  she  explained  the  pxocedure:  I  would 
come  in  two  times  a  day  for  tv;o  days,  once  ip.  the  morning,  once 
in  the  afternoon.   I  would  receive  anesthesia  and  laminaria  would 
be  placed  in  my  cervix  each  time  I  came  in.   This  would  make  my 
cervix  expand  to  allow  the  fetus  to  be  removed.   The  fetus  would 
die  frcm  the  measures  taken  to  prepare  for  the  procedure.   Later, 
fluid  would  be  drained  from  the  fetus'  head  with  a  needle  so  that 
it  would  be  soft  and  fit  through  my  cervix.   It  was  important 
that  the  fetus  be  intact  so  that  an  autopsy  could  be  performed  to 
find  out  what  went  wrong  in  the  hopes  of  avoiding  any  problems  in 
future  pregnancies. 

The  doctor  met  my  entire  family  and  explained  the  procedure 
and  its  benefits  --  how  it  is  the  least  invasive  procedure,  how 
women  recover  from  this  faster  than  any  other  procedure  of  its 
kind  and  how  the  blood  loss  to  the  mother  is  considerably  less. 
Most  importantly,  he  explained  how  this  procedure  safeguarded  my 
ability  to  become  pregnant  again,  which  for  me  is  very  important. 
When  this  happens  to  you,  the  only  thing  you  have  left  is  the 
hope  that  you  can  try  again  to  have  a  healthy  baby. 

Everyone  at  the  clinic  was  extremely  compassionate.   They 
all  said  they  were  sorry  to  meet  me  under  these  circumstances. 
They  all  understood  what  I  was  going  through  and  I  appreciated 
wnat  they  were  doing  for  me.   They  helped  me  in  a  way  that  even 
my  mother  couldn't  --  they  took  care  of  me  through  the  most 
traumatic  inciden-:  of  my  life.   They  saw  me  through  it  with  Doth 
great  skill  and  kindness. 

Imagine  my  horror  when  during  my  recuperation  I  turned  on  C- 
Span  and  saw  the  U.S.  House  of  Representati^'es  vote  to  make  the 
veiy  piocGdure  I  had  just  had  illegal.   They  cavalierly  called 
the  r,HOZ>}-3   who  had  just  taken  such  good  care  of  me  "Mengele"  and 
eauaceci  the  procedure  to  a  drive-by  shooting;   I  sat  there  on  my 
couch  and  wanted  to  scream.. 

It's  true  what  I  had  done  is  technically  considered  an 
"elective"  procedure  because  my  life  wasn't  in  danger.   But  ate  it 
really  an  "elective"  procedure?   Did  I  Just  decide  in  my  fifth 
month  that  I  was  tired  of  being  pregnant?   NC!  NU!  NO!  Medical 
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technology  and  my  doctors'  advice  led  me  to  a  decision  that  I 
know  was  right. 

Why  do  we  have  ultrasound  and  amnio?   Why  does  medicine 
advance  if  politicians  want  to  take  away  our  alternatives? 
I  have  rights  and  options  that  my  grandmothers  and  mother  and 
older  sisters  fought  for.   I  had  a  choice.   It  is  a  choice  I 
made.   I  thank  God  that  there  was  a  doctor  and  his  staff  out 
there  so  that  I  had  the  option  and  could  choose  the  best 
procedure  for  my  circumstances  and  have  hope  of  having  a  healthy 
baby  in  the  future. 

Instead  of  listening  to  lies  and  rhetoric,  listen  to  the 
truth.  Listen  to  families  who  know  and  have  been  through  the 
procedure  that  some  legislators  are  attempting  to  ban. 

I  hope  that  you  and  your  loved  ones  are  never  faced  with  the 
"choice"  I  had  to  make. 
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November    20,    1995 


Testimony  of  Phyllis  G.  Baker 
Alpharetta,  GA 


I  am  a  dedicated  member  of  the  Republican  party  and  am  a  firm  believer  in  the  adage  that  big 
government  is  bad  government.  It's  based  upon  this  belief  that  I  helped  put  Representative 
Gingrich  into  office  and  support  him  to  this  day  I  oppose  the  giant  bureaucracy  in  Washington 
making  decisions  about  what  we  can  and  can't  do  here  in  Alpharetta.  I  truly  feel  that  there  are 
many  issues  in  which  government  has  no  role 

However,  my  reasons  for  opposing  H.R.  1833/  S  939  run  much  deeper  than  my  desire  for  small 
government.  My  reasons  are  extremely  personal  but  for  the  sake  of  pregnant  women  across  the 
nation  who  are  coping  with  tragic  situations  and  impossible  decisions  I  have  put  my  story  in 
writing.  I  hope  you  will  take  the  time  to  read  my  story  and  understand  why  these  decisions 
belong  with  women  and  their  doctors  and  not  in  the  halls  of  Congress 

In  September  of  1993, 1  discovered  I  was  pregnant  with  our  first  child    I  was  so  excited  with  the 
prospect  of  being  pregnant  after  trying  for  so  long,  but  at  age  35  (almost  36),  I  had  some 
concerns  as  well.  Would  I  have  a  normal  pregnancy "i*  Would  I  gain  too  much  weight''  Would  I 
be  able  to  lose  the  weight  after  delivery?  These  were  my  fears  --  not  that  my  baby  wouldn't  be 
healthy 

My  first  visit  to  my  obstetrician,  Dr  George  Ellis,  occurred  during  my  seventh  week  of 
pregnancy    He  confirmed  what  I  already  knew,  that  1  was  pregnant,  and  we  discussed  the  way  he 
would  manage  my  pregnancy    For  example,  he  recommended  two  ultrasounds,  one  at 
approximately  12  weeks  to  date  the  pregnancy,  and  the  second  at  ?8  weeks,  to  monitor  the 
progress.   Sometimes,  the  second  ultrasound  would  not  be  covered  by  insurance  but  we  would 
deal  with  that  when  the  time  came    He  would  also  perform  several  different  tests,  and  offered 
optional  ones  like  HIV  screening  and  amniocentesis    Because  I  was  over  the  age  of  35,  he 
recommended  that  I  consider  having  an  amnio,  but  insisted  that  the  only  real  reason  to  have  it  was 
if  we  would  be  willing  to  terminate  the  pregnancy  should  the  test  results  come  back  unfavorably 
My  husband.  Randy,  and  I  decided  that  I  should  have  the  amnio  but  would  probably  pass  on  the 
second  ultrasound 

The  amniocentesis  was  performed  in  late  November,  and  I  thought  little  of  the  results  1  would 
receive  ten  days  later    In  the  phone  message  from  Dr  Ellis,  I  found  out  that  my  baby  was  healthy 
and  a  little  girl.   In  my  heart  I  had  known  all  along  that  she  was  a  girl,  but  her  Daddy  didn't  want 
to  know  her  sex,  so  I  called  and  gave  him  the  part  of  the  good  news  that  1  could    He  was  so 
relieved  to  know  that  everything  was  alright,  he  had  apparently  been  far  more  worried  than  1  had 
been  about  the  test  results    We  set  out  to  celebrate  Christmas  and  our  precious  new  family 
member  we'd  nicknamed  B  B 

Although  I  had  become  quite  ill  with  "all-day  sickness,"  the  pregnancy  continued  uneventfully 
through  the  holidays  We  painted  and  wallpapered  the  nursery    We  ordered  the  crib    But  by  late 

February,  something  told  me  to  schedule  the  ultrasound  that  I'd  long  ago  decided  I  wouldn't 
have    Because  I'd  felt  so  comfortable  and  liked  him  so  much,  I  wanted  to  have  Dr  Lawrence 
Stone,  the  perinatologist  who'd  performed  the  amnio,  do  the  ultrasound    1  called  his  office  and 
scheduled  an  appointment  for  Thursday,  February  24  at  8:30  am    My  husband  arrange^  his 
schedule  accordingly,  but  had  a  meeting  to  attend  at  1000  that  day,  and  would  need  to  leave  just 
as  soon  as  we  were  through 

Randy  and  I  struggled  through  the  rush-hour  traffic  that  morning  with  great  anticipation    We 
were  looking  forward  to  seeing  the  changes  in  our  baby,  to  hearing  how  normal  and  how  perfect 
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she  was,  to  counting  ten  fingers  and  ten  toes    When  we  arrived  at  Dr  Stone's  office,  we  were 
told  that  there  had  been  an  emergency  earlier  that  morning  and  that  Dr  Stone  wouldn't  be  able  to 
see  us  until  9:30  am  We  waited 

As  the  time  passed  ever  so  slowly,  Randy  became  anxious  about  his  10  00  meeting    1  encouraged 
him  to  go  ahead  and  leave,  as  it  was  obviously  an  important  appointment  for  him    He  was  just 
about  to  depart  when  we  were  called  into  the  examination  room 

The  exam  began  as  the  others  had,  with  the  technician  showing  us  the  baby,  one  part  at  a  tmie 
and  since  B.B.  was  already  inverted,  the  technician  began  with  her  feet.  She  moved  the 
ultrasound  wand  across  my  broad  belly,  from  one  area  to  another  to  capture  B  B  's  limbs,  her 
stomach,  her  back    Randy  and  I  were  relaxed,  and  even  joked  with  the  technician  while  she 
worked.  That  was,  until  we  noticed  her  spending  an  inordinate  amount  of  time  on  one  particular 


When  we  asked  the  technician  where  she  was  (on  the  baby's  body),  she  replied  "the  head"  and  my 
heart  skipped  a  beat    She  told  us  that  B  B's  head  was  much  larger  than  normal,  and  that  she  was 
going  to  have  Dr.  Stone  take  a  look  at  the  ultrasound  film    As  the  technician  left  the  room,  I 
burst  into  tears    Randy  had  not  realized  the  implications  of  the  technician's  words,  and  I 
exclaimed,  "There's  something  wrong,  terribly  wrong  with  the  baby!"  He  wanted  to  know  how  i 
knew,  and  all  I  could  say  was  "I  just  do.  I  just  do"  The  room  turned  gray  as  we  waited 

As  Dr  Stone  entered  the  room,  the  expression  on  his  face  told  the  tale    He  informed  us  that  our 
beautiful  child,  this  child  we'd  been  dreaming  of,  loving,  planning  for  for  months  had  a  defect 
known  as  hydracephaly  --  water  on  the  brain    He  went  on  to  explain  that  she  suffered  from 
aqueductal  stenosis,  the  blockage  of  the  duct  that  drains  the  protective  fluid  out  of  the  head  and 
down  the  spinal  column    This  is  known  as  a  closed  neural  tube  defect,  and  cannot  be  detected  in 
any  otr-.er  kind  of  testing  besides  ultrasound.  He  had  closely  examined  her  films  and  had 
determined  this  to  be  the  diagnosis    Because  of  its  early  onset,  it  would  become  vers'  severe 

Randy  --  having  heard  all  he  could  take  --  began  to  hyperventilate,  and  had  to  be  assisted  by  Dr 
Stone    He  recovered  fairly  quickly,  but  I  was  frozen    Unmoving,  cold,  1  just  couldn't  believe 
what  was  happening    Dr  Stone  asked  me  to  dress  and  for  Randy  and  I  to  meet  him  in  the 
conference  room 

In  the  short  time  between  leaving  Randy  and  me  in  the  examination  room,  and  meeii.ig  us  in  the 

conference  room,  Dr  Stone  had  already  made  three  phone  calls.  The  first  was  to  a  pediatric 
neurosurgeon,  whom  he  called  out  of  a  meeting  to  consult  with  us    That  appointment  would  be 
as  soon  as  we  left  Dr  Stone's  office    The  second  was  to  Dr  Ellis,  my  obstetrician    We  were  tc 
go  there  as  soon  as  we  finished  at  the  neurosurgeon's  office    The  third  was  to  Dr  George  Tiller, 
in  Wichita,  Kansas,  a  provider  of  late  abortion  care  for  fetal  anomaly    Dr  Stone  explained  that 
the  state  of  Georgia  does  not  allow  third  trimester  abortions  for  fetal  anomaly,  and  ttiat  Dr 
Tiller's  facility  was  the  closest.  He  encouraged  us  to  carefijlly  examine  all  of  our  options  once 
we'd  spoken  to  both  the  neurosurgeon  and  Dr  Ellis  and  in  the  meantime,  with  our  permission,  he 
would  send  all  of  our  case  information  to  Dr  Tiller  for  consideration    Although  we  were  numb 
with  grief  we  were  appreciative  to  Dr  Stone  for  his  caring  treatment  of  our  situation,  and  with 
B  B  's  films  in  our  hands,  we  left  for  the  neurosurgeon's  office 

I  stopped  to  call  my  mother  to  tell  her  that  her  unborn  grandbaby  was  gravely  ill,  and  that  we 
would  keep  her  posted  as  the  situation  progressed    I  don't  know  how  she  understood  me  through 
the  sobs,  but  she  did,  and  she  cried  as  well    Randy  called  his  folks,  who  weren't  home  at  the  time, 
and  left  a  brief  but  telling  message    We  would,  of  course,  speak  to  them  later 

One  look  at  the  neurosurgeon's  face  as  he  looked  as  B.B  's  films,  and  we  knew  our  baby  was 
doomed    He  felt  that  the  progression  of  the  hydracephaly  was  so  severe  that  the  possibility  of  her 
being  born  alive  was  greatly  diminished,  and  if  she  was  born  alive,  she  would  be  no  more  than  a 
vegetable    He  fijrther  explained  that  when  tissue,  in  this  case  brain  tissue,  battles  tUiid,  the  tissue 
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loses    Upon  examination  of  her  films,  he  could  find  nothing  but  fluid  in  her  head,  leaving  little 
chance  for  brain  tissue  to  develop  in  the  future    The  cost  of  keeping  her  in  neo-natal  intensive 
care,  should  she  be  born  alive,  would  be  exorbitant    There  was  no  way  to  know  how  much  pain 
she  would  experience    She  would  never  know  us  or  love  us,  or  even  know  she  had  parents    We 
were  devastated    It  seemed  as  though  our  options  were  narrowing  rapidly    We  left  to  go  see  Dr 
Ellis 

Dr  Ellis  helped  us  weigh  our  remaining  option,  that  of  carrying  the  pregnancy  to  term  Under 
that  option,  we  would  carefully  monitor  B.B  's  condition  through  ultrasound  on  a  weekly  basis 
until  36  weeks,  when  labor  would  be  induced  We  would  have  to  get  a  court  order  to  have 
treatment  withheld  from  her  at  birth,  so  she  would  be  allowed  to  die  naturally,  rather  than  have 
the  immediate  surgery  it  would  require  to  save  her  life.  I  knew  I  wouldn't  be  able  to  withstand 
the  anguish  of  carrying  a  child  to  term  that  I  knew  wouldn't  be  alive  long  enough  to  do  anything 
but  suffer.  No  choice  was  easy,  anything  we  decided  would  be  painful. 

Having  seen  all  of  the  evidence,  and  having  the  options  presented  to  us  by  trusted  physicians,  it 
seemed  that  there  was  simply  no  other  alternative  than  to  terminate  the  pregnancy    Randy  and  I 
believe,  to  this  day,  that  we  were  led  to  this  knowledge,  and  therefore  our  decision,  by  God    We 
called  Dr  Stone's  office  to  ask  them  to  let  us  know  the  minute  they  heard  from  Dr.  Tiller's  office 
as  to  whether  our  case  had  been  accepted  or  not 

Our  families  were  stunned.  No  one  had  thought  anything  could  be  wrong  with  our  baby.  My 
cousin's  wife  who  had  just  given  birth  to  a  healthy  baby  boy  in  December-  next  to  my  mother, 
was  the  most  affected    All  my  mother  could  do  was  cry.   She  couldn't  even  speak  about  it  to 

anyone,  so  my  Aunt  called  the  rest  of  the  family  to  let  them  know    Randy's  mother  passed  the 
word  around  in  their  family.  Everyone  was  very  supportive  of  the  decision  we  had  to  make,  and 
offered  to  assist  in  any  way  they  could 

We  received  word  from  Dr  Stone's  office  that  Dr  Tiller's  office  had  agreed  to  help  us.   I  don't 
know  what  we  felt  more  —  a  sense  of  relief  that  we  could  do  the  one  thing  to  protect  our  child 
from  suffering,  or  a  sense  of  doom  that  this  pregnancy  that  we'd  wanted  so  badly  would  soon  be 
coming  to  an  end    We  called  Dr  Tiller's  office  and  spoke  with  Dena  Vogler,  who  prepared  us  for 
not  only  the  procedural  and  financial  aspects,  but  also  for  the  pro-life  protesters  who  continually 
demonstrated  outside  the  facility    We  made  our  flight  and  hotel  reservations  on  Friday,  and 
settled  in  for  what  would  be  the  longest  weekend  of  our  lives    We  grieved  for  our  little  girl, 
relishing  her  every  movement  in  my  belly,  realizing  that  this  time  next  week  we  would  no  longer 
have  her.  We  took  turns  crying  and  yelling  and  being  silent,  until  we  finally  were  able  to  come  to 
terms  with  our  decision 

We  arrived  in  Wichita  on  Sunday  night,  and  made  our  first  visit  to  Dr  Tiller's  facility  early  on 
Monday  morning    There  were  a  total  of  eight  couples  visiting  that  week  in  the  same  situation  as 
we  were-  all  terminating  very  wanted  pregnancies    Dr  Tiller's  staff  was  sensitive,  efficient  and 
keenly  aware  of  our  pain    Not  one  of  them  pretended  to  know  what  we  were  going  through,  even 
though  they  had  seen  it  many  times    They  were  supportive  and  sympathetic,  and  held  your  hand 
when  you  needed    I  can't  begin  to  say  how  very  much  I  appreciated  them 

But  most  of  all,  1  feel  very  fortunate  to  have  had  Dr  George  Tiller  come  into  my  life    This  is  a 
man  who  truly  cares  about  the  quality  of  life  for  women,  so  much  so  that  he  sacrifices  a  big  pail 
of  the  'living'  part  of  his  own  life  to  help  us    As  a  result  of  terroristic  tactics  of  the  anti-choice 
movement,  as  1  have  come  to  call  it,  Dr  Tiller  lives  with  a  24-hour  a  day  bodyguard,  and  he 
wears  a  bullet-proof  vest  when  he  is  outside  of  his  home  or  office    Because  he  cares  so  much 
about  me  and  women  like  me,  he  employs  a  full  time  legal  advocate  with  the  Kansas  State 
Legislature  to  make  sure  the  laws  are  such  that  he  can  continue  to  help  us    In  my  opinion,  this 
man  is  a  gift  from  God,  and  1  believe  that  God  sent  ine  to  Wichita  to  meet  him 

On  Monday,  we  were  introduced  to  the  procedure  we  would  undergo,  called  Digoxiii  Induction 
Each  of  the  women  would  undergo  a  final  ultrasound  to  confirm  the  diagnosis  that  had  already 
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been  made  by  our  home-town  physicians    Once  contirmed,  Dr  Tiller  would  perform  an  intra-fetal 
injection  of  Digoxin,  which  would  lead  to  fetal  demise    Then  labor  would  be  gradually  induced  by 
the  placement  of  laminaria  into  the  cervix    The  laiiiinaria  would  be  monitored  daily  and  changed 
as  often  as  necessary,  and  delivery  of  our  babies  would  occur  most  likely  on  Thursday  or  Friday 

During  the  afternoon  hours,  Dr  Tiller  sat  down  in  a  counseling  session  with  all  eight  of  the 
couples    It  was,  even  under  these  circumstances,  a  wonderful  opportunity  to  talk  to  other  parents 
who  were  going  through  the  same  trying  situation  that  we  were.  We  left  Wichita  with  a  new  set 
of  friends,  and  continue  to  correspond  with  some  of  them    We  continued  Dr  Tiller's  group  get- 
togethers  each  night,  sans  Dr  Tiller,  finding  solace  in  the  company    As  it  turned  out.  Randy  and  1 
were  able  to  help  some  of  the  other  couples  through  this  most  difficult  time,  because  we  were  so 
sure  of  our  decision 

On  Tuesday,  another  ultrasound  was  performed  to  ensure  that  fetal  demise  had  occurred  It  was 
so  difficult  to  bear  the  thought  of  not  hearing  her  precious  heartbeat,  not  seeing  her  move  or  suck 
her  thumb    The  laminaria  were  then  inserted. 

On  Thursday  night,  four  of  the  couples  went  out  to,  what  would  be,  one  last  dinner  together.  All 
of  the  pregnant  women  were  extremely  uncomfortable,  as  our  labor  was  progressing,  and  the 
contractions  were  getting  stronger  by  the  minute    It  was  important  to  eat,  however,  as  we 
weren't  to  eat  after  midnight,  and  we  would  need  our  strength  for  the  delivery    We  arrived  back 
at  the  hotel  around  9:00  pm  that  night,  and  all  went  to  rest.  There  wasn't  much  sleep  for  me, 
however,  because  of  the  increased  pain  from  the  contractions.  At  3: 15  am  on  Friday  morning,  we 
called  the  on-duty  nurse,  who  was  staying  in  our  hotel,  because  the  pain  had  become  almost 
unbearable.  She  came  to  our  room,  removed  the  laminaria,  and  told  us  she  would  be  surprised  if 
my  water  didn't  break  within  the  next  two  hours. 

At  4:20  am  that  morning,  my  water  broke.  B  B  was  on  her  way    My  precious  little  girl,  with 
whom  I  had  bonded  for  seven  months  would  finally  arrive.  We  dressed,  and  traveled  to  Dr. 
Tiller's  office,  where  he  and  his  bodyguard  were  waiting.   At  least  there  were  no  lines  of 
demonstrators  to  go  through-  I  don't  think  I  could  have  endured  that 

My  labor  continued  another  hour  and  twenty-eight  minutes    Because  I  hadn't  yet  gone  through 
childbirth  classes,  I  didn't  really  know  what  to  expect,  or  how  to  breathe    Dr.  Tiller  coached  me 
through  the  entire  process,  and  at  one  point  in  time,  when  I  said  I  couldn't  take  it  anymore,  he 
held  my  hand  tightly  and  gently  but  firmly  told  me  that  I  had  to  find  the  strength  to  bring  B.B. 
into  the  world.  After  that,  there  were  no  more  tears,  and  I  worked  through  my  labor  instead  of 
fighting  it 

When  the  baby's  head  crowned.  Dr.  Tiller  brought  me  into  the  delivery  room,  where  he 
administered  drugs  to  ease  my  pain    B  B  was  in  vertex  position,  on  her  side,  but  because  of  the 
advanced  state  of  the  hydracephaly,  her  head  was  far  too  large  to  deliver  norm:iliy    So,  in  an 
effort  to  protect  my  fertility  for  ftjture  pregnancies,  Dr  Tiller  had  to  perform  an  intra-cranial 
decompression,  vacuum  aspirating  the  fluid  from  B  B's  head    The  time  of  biilh  was  5  48  am  on 
Friday,  March  4 

Later  that  day.  Randy  and  I  had  an  opportunitv  to  look  at  and  hold  our  precious  B  B    Even 
though  she  was  quite  small,  and  her  head  was  misshapen  by  the  hydracephaly,  she  was  beautiful 
Dr,  Tiller  took  photos  of  the  three  of  us,  and  we  were  able  to  tell  her  that  we  loved  her,  and  bid 
her  a  tearful  good-bye    We  chose  not  to  bury  her.  so  she  was  cremated  later  that  niglii 

After  a  final  checkup  and  instmctions  on  Saturday,  we  traveled  back  home  to  Atlanta,  where  we 
were  greeted  by  the  collective  arms  of  our  family  and  friends    They  were  suppoilive  and 
sympathetic    They  cried  with  us  when  we  cried,  and  laughed  with  us  when  we  could    1  went 
through  several  months  of  grief  counseling,  and  1  know  I  wouldn't  have  healed  as  well  without  it 
To  this  day,  the  grief  is  still  with  me,  but  it  is  bearable  because  I  know  that  God  called  my  B.B 
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back  because  He  wasn't  finished  with  her    She  is  holding  hands  with  my  daddy  and  all  of  her 
great -grandparents  in  Heaven,  and  she  is  whole  and  loved  and  well  taken  care  of  there    She 
continues  to  be  loved  here  on  earth,  as  well. 

It  is  because  of  Dr  Tiller's  expert  care  during  B.B.'s  delivery,  that  I  now  have  the  most  beautiful 
1 0-month  old  son  any  mother  could  hope  for  Austin  is  the  absolute  light  of  my  life,  and  I  thank 
God  every  day  for  this  precious  gift  that  God  and  Dr  Tiller  have  given  to  me. 

Senators,  what  I  hope  you  will  get  from  my  story  is  that  women  who  seek  third  trimester 
abortions  are  not  frivolous,  promiscuous  women  using  abortion  as  birth  control  or  sex  selection 
They  are  members  of  families  with  wanted  pregnancies  in  tragic  situations,  forced  to  make  choices 
that  no  one  should  ever  have  to  make   This  legislation  does  nothing  more  than  interfere  with  the 
care  provided  to  these  women  by  experienced,  compassionate  physicians.  Please  do  not  allow  the 
government  to  tell  my  doctor  how  to  practice  medicine    He  has  been  doing  it  far  longer  than 
anyone  in  the  Senate,  and  knows  how  to  care  for  my  health  far  better 
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Mr.  Chairman,  and  Members  of  the  Committee: 

Thank  you  for  inviting  me  to  testify  on  H.R.  1833.  a  bill  that  would  ban  what  it  calls 
"partial-birth  abortions."    Due  to  circumstances  arising  from  the  lapse  in  agency 
appropriations,  I  was  unable  to  appear  at  the  hearing  and  am  limited  to  submitting  this 
abbreviated  written  testimony. 

Let  me  state  at  the  outset  that  the  President  strongly  believes  that  abortion  should  be 
safe,  legal  and  rare.   He  also  opposes  abortions  during  the  third  trimester,  except  in  cases 
where  needed  to  protect  the  life  or  health  of  the  woman.   Indeed,  while  Governor  of 
Arkansas,  he  signed  into  law  a  bill  that  barred  third  trimester  abortions  except  where  needed 
for  the  life  or  health  of  the  woman  or,  in  certain  rare  circumstances,  for  minors.    Such 
restrictions  are  permitted  under  Roe  v.  Wade'  and  its  progeny. 

H.R.  1833  goes  beyond  such  restrictions.    It  would  criminalize  all  performance  of 
procedures  described  as  "partial-birth  abortion,"  now  used  to  perform  certain  second-  and 
third-trimester  abortions.   The  criminal  prohibition  is  complete;  the  bill  contains  no 
exceptions.    Instead,  the  bill  would  provide  an  affirmative  defense  for  doctors  who  could 
bear  the  burden  of  proving  that  they  reasonably  believed  "partial-biith  abortion"  was  the  only 
means  of  saving  a  woman's  life. 

This  legislation  is  inconsistent  with  the  constitutional  standards  established  in  Roe  v. 
Wade  and  recently  reaffirmed  in  Planned  Parenthood  v.  Casey. ^  Most  significantly,  the  bill 
fails  to  provide  adequately  for  preservation  of  a  woman's  life  and  health.    As  both  Roe  and 


'    410  U.S.  113  (1973). 
'    112S.  a.  2791  (1992). 
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Casey  make  clear,  even  in  the  post-viability  period,  when  the  government's  interest  in 
regulating  abortion  is  at  its  weightiest,  that  interest  must  yield  not  only  w  preservation  of  a 
woman's  life  but  also  to  preservation  of  her  health.' 

The  constitutionally  required  protection  for  women's  health  has  two  distinct 
components,  both  of  which  must  be  accommodated  by  any  exception  to  the  bill  under 
consideration.    First,  the  government  may  not  deny  access  to  abortion,  even  in  the  post- 
viability  period,  to  a  woman  whose  life  or  health  is  threatened  by  pregnancy.''   Second,  and 
apparently  overlooked  here,  the  government  may  not  regulate  access  to  abortion  in  a  manner 
that  effectively  ''require[s]  the  mother  to  bear  an  increased  medical  risk"  in  order  to  serve  a 
state  interest.^ 

In  Thomburgh  v.  American  College  of  Obstetricians  and  Gynecologists,  for  instance, 
the  Court  invalidated  a  "choice  of  method"  restriction  requiring  that  doctors  use  the  abortion 
procedure  most  protective  of  fetal  life  unless  it  would  pose  a  "significantly  greater  medical 
risk"  to  the  woman.   With  the  exception  limited  to  medical  risks  that  qualified  as 
"significant,"  the  Court  reasoned,  the  provision  as  a  whole  continued  to  mandate  an 
impermissible  degree  of  "'trade-off  between  a  woman's  health  and  fetal  survival."    In 
plainest  terms,  the  provision  was  facially  unconstitutional  because  it  "failed  to  require  that 
maternal  health  be  the  physician's  paramount  consideration."* 


^  Roe.  410  US.  at  164-65;  Casey .  1 12  S.  Ct   ai  2804.  2821. 

'  Casey.  112  S   Ci.  ai  2804.  2821 

'  Tliornbuicli  v.  American  College  of  OhstelrJcians  and  Gvnecoloeisls.  476  U.S.  747.  769  (1986). 

'  Id.  at  768-69. 
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Casey,  with  its  continued  emphasis  on  the  importance  of  protecting  women's  health, 

simply  does  not  call  into  question  this  fundamental  principle.    Were  there  any  doubt  on  that 

score,  it  should  be  resolved  by  the  very  recent  Tenth  Circuit  decision  considering  a  "choice 

of  method"  provision  in  the  post-Casey  regime.    The  provision  at  issue  in  Jane  L.  v. 

Bangerter  required  doctors  performing  post-viability  abortions  to  use  the  procedure  most 

protective  of  fetal  life  unless  it  would  cause  "grave  damage  to  the  woman's  medical  health." 

Relying  on  Thomburgh.  the  Tenth  Circuit  invalidated  the  provision,  and  expressly  held  that 

the  relevant  principle  from  Thomburgh  was  not  "discredited"  by  Casey: 

The  importance  of  maternal  health  is  a  unifying  thread  that  runs  from  Roe  to 
Thomburgh  and  then  to  Casey.    In  fact,  defendants  [elsewhere]  concede  that 
Thomburgh's  admonition  that  a  woman's  health  must  be  the  paramount 
concern  remains  vital  in  the  wake  of  Casey.    The  Utah  choice  of  method 
provisions  violate  this  consistent  strain  of  abortion  jurisprudence.^ 

The  same  "consistent  strain  of  abortion  jurisprudence"  is  implicated  by  the  legislation 
at  issue  here.    Doctors  who  perform  the  procedure  in  question  reportedly  believe  that  it  poses 
the  fewest  medical  risks  for  women  in  the  late  stages  of  pregnancy.    It  therefore  is  likely  that 
in  a  large  fraction  of  the  very  few  cases  in  which  the  procedure  actually  is  used,  it  is  the 
technique  most  protective  of  the  woman's  health.   A  prohibition  on  the  method,  in  the 
absence  of  an  adequate  exception  covering  such  cases,  would  relegate  women's  health  to  a 
secondary  concern,  subordinate  to  state  regulatory  interests,  and  hence  violate  the  well- 
established  constitutional  principle  running  from  Roe  to  Casey. 

What  some  have  termed  an  "exception"  to  H.R.  1833  does  not  begin  to  meet  this 
concern.    First,  of  course,  the  provision  in  question  -  what  would  be  section  1531(e)  — 


'   61  F.3d  1493,  1502-04  (lOtli  Cir.  1995)  (citation  omitted). 

-  3  - 
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covers  only  cases  in  which  partial-birth  abortion  is  necessary  to  preserve  a  woman's  life,  and 
does  not  reach  cases  in  which  health  is  at  issue.    Second,  the  provision  is  not  really  an 
exception  at  all.    Instead,  the  provision  creates  an  affirmative  defense,  so  that  a  doctor  facing 
criminal  charges  must  carry  the  burden  of  proving,  by  a  preponderance  of  the  evidence,  both 
that  pregnancy  threatened  the  life  of  the  woman  and  that  the  method  in  question  was  the  only 
one  that  could  save  the  woman's  life.    By  exposing  doctors  to  the  risk  of  criminal  sanction 
regardless  of  the  circumstances  under  which  they  perform  the  outlawed  procedure,  the  statute 
would  have  a  chilling  effect  on  doctors'  willingness  to  perform  even  those  abortions 
necessary  to  save  women's  lives.    Providing  an  affirmative  defense,  under  which  doctors 
rather  than  the  government  bears  the  burden  of  proof,  does  not  provide  adequately  for  the 
lives  and  health  of  pregnant  women. 

Finally,  the  bill,  in  addition  to  failing  to  protect  women's  health,  may  otherwise 
impose  an  "undue  burden"  on  the  ability  of  women  to  obtain  pre-viability  abortions.*  Under 
the  legal  analysis  applied  in  Casey,  the  government  may  not  place  "a  substantial  obstacle  in 
the  path  of  a  woman  seeking  an  abortion  of  a  nonviable  fetus. "' 

By  way  of  an  example,  consider  the  breadth  of  the  bill's  definition  of  the  outlawed 
procedure.    The  scope  of  that  term  and  the  unfamiliarity  of  the  concept  of  "partial-birth 
abortion"  are  such  that  doctors  who  perform  second-trimester  abortions  by  any  method 
cannot  be  certain  that  their  procedures  fall  outside  the  scope  of  the  criminal  prohibition.    As 
a  recent  newspaper  article  reported,  one  group  of  doctors  considering  the  legislation  was 


'  Casey.  112  S.  Ct.  al  2819-21. 
'   Id.  al  2820. 
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"unable  to  agree  on  what  the  law  would  cover  -  but  did  agree  that  it  posed  a  threat  to 
anyone  who  did  second-trimester  abortions."'"  Given  this  uncertainty,  and  the  threat  of 
criminal  prosecution,  doctors  might  well  decide  to  forgo  the  performance  of  second-trimester 
abortions  altogether.    In  that  event,  the  practical  effect  of  the  bill  would  be  to  limit  severely 
the  availability  of  all  second-trimester  abortions,  imposing  an  "undue  burden"  on  women 
seeking  previability  abortions. 

The  procedure  ~  or  procedures  —  that  would  be  banned  by  H.R.  1833  are  performed 
primarily  at  or  after  20  weeks  in  the  gestational  period.    Abortions  that  are  performed  at  this 
point,  when  a  woman's  health  or  life  is  threatened,  are  tragically  sad  events,  occurring  under 
circumstances  where  the  Supreme  Court  has  said  the  decision  must  be  left  to  the  woman  and 
her  doctor,  rather  than  government  regulators.   The  proposed  imposition  of  criminal  penalties 
in  such  cases  both  would  pose  a  real  risk  to  women's  lives  and  health  and  would  violate  the 
Constitution. 


Taniar  Lewin.  Wider  Impact  is  Foreseen  for  Bill  lo  Ban  Type  of  Ahoriion.  New  York  Times.  Nov.  6.  1995,  al  B7. 
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TESTIMONY  OF  KATHRYN  KOLBERT 
THE  CENTER  FOR  REPRODUCTIVE  LAW  AND  POLICY 

IN  OPPOSITION  TO  H.R.  1833/S  939 

THE  "PARTIAL-BIRTH  ABORTION  BAN  ACT"  OF  1995 

NOVEMBER  27,  1995 

Mr.  Chairman  and  members  of  the  Committee,  my  name  is  Kathryn  Kolbert.    I  am 
Vice  President  of  the  Center  for  Reproductive  Law  &  Policy,  a  public  interest  law  firm 
dedicated  to  protecting  and  advancing  reproductive  rights.    Attorneys  at  the  Center  have  been 
involved  in  nearly  every  abortion  case  decided  by  the  Supreme  Court  since  Roe  v.  V^ade'' . 
Most  recently,  I  argued  Planned  Parenthood  v.  Casey^.  the  landmark  Suoreme 
Court  decision  reaffirming  Roe  and  establishing  the  undue  burden  standard  as  the 
test  by  which  to  measure  the  constitutionality  of  government  restrictions  on  the 
right  to  choose  abortion.   Thank  you  for  this  opportunity  to  submit  testimony  in 
opposition  to  the  proposal  to  ban  so-called  "partial-birth"  abortions. 

HR  1833/S  939,  the  "Partial-Birth  Abortion  Ban  Act,"  represents  an 
unprecedented  expansion  of  Congressional  regulation  of  health  care.    Never  before 
has  Congress  intruded  directly  into  the  practice  of  medicine  by  outlawing  a  iafe 
medical  procedure  that  is  necessary  to  protect  the  lives  or  health  of  pregnant 
women.    Even  in  the  days  before  Roe  v.  Wade,  it  was  states,  not  the  federal 


'410  U.S.  113  (1973). 
•112  S.  Cl.  2791  (1992). 
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government,  which  established  policy  on  abortion,  adopting  varied  policies  about 
the  legalization  of  the  procedure.    By  criminalizing  a  certain  type  of  abortion 
procedure,  and  establishing  federal  tort  claims  for  violations  of  the  ban,  this  bill 
would  significantly  shift  the  historical  balance  of  federal  and  state  power. 

Although  the  ban  is  unclear  as  to  which  specific  medical  procedures  it 
outlaws,  it  appears  that  the  sponsors  intend  to  affect  only  the  small  number  of 
women  who  seek  abortions  at  later  stages  of  their  pregnancies,  usually  after 
twenty  weeks  LMP.   The  women  who  seek  these  late  abortions  do  so  because  of 
dire  circumstances  such  as  severe  fetal  anomalies,  fetal  death,  illness  exacerbated 
by  pregnancy,  or  pregnancies  that  are  the  result  of  rape  or  incest;^  indeed,  many 
are  terminating  wanted  pregnancies.   This  bill  only  compounds  the  physical  and 
emotional  trauma  these  women  have  already  experienced  because  it  limits  the 
discretion  of  their  physician  to  provide  the  best  possible  medical  care  and  it  limits 
access  to  essential  services. 

Targeting  these  vulnerable  women  by  sacrificing  their  health  to  the  political 
agenda  of  those  who  would  ban  abortion  altogether,  while  at  the  same  time 
dramatically  expanding  Congressional  control  into  an  area  of  traditional  state 
governance,  is  an  ill-conceived  idea  which  I  strongly  urge  the  Committee  to  reject. 
Most  importantly,  I  believe  that  this  proposal  is  an  unduly  burdensome  and  thus 
unconstitutional  restriction  on  the  reproductive  rights  of  women,  and  is  likely  to  be 
invalidated  in  the  federal  courts. 


'Warren  M.  Hem,  MD,  Late  Abortion  for  Fetal  Anomaly,  81  Obstetrics  &  Gynecology  301 ,  304  (Feb. 
1993). 
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I.   The  Partial-Birth  Abortion  Ban  Act  of  1995 

HR  1833/S  939  would  ban  the  use  of  a  particular  abortion  method, 
described  in  the  bill  as  a  partial-birth  procedure.   The  bill  defines  "partial-birth 
abortion"  to  mean  "an  abortion  in  which  the  person  performing  the  abortion 
partially  vaginally  delivers  a  living  fetus  before  killing  the  fetus  and  completing  the 
delivery."   A  person,  other  than  the  pregnant  woman,  "in  or  affecting  interstate  or 
foreign  commerce"  who  knowingly  violates  the  ban  is  subject  to  fines  and  up  to 
two  years  imprisonment.   In  addition,  the  bill  creates  a  civil  cause  of  action  for 
monetary  and  statutory  damages  against  those  who  violate  the  ban  that  can  be 
maintained  by  the  father,  or  the  parents  of  a  minor  woman,  even  if  the  woman 
consents  to  the  abortion. 

The  bill  provides  an  affirmative  defense,  which  must  be  proved  by  a 
preponderance  of  the  evidence,  that  the  physician  "reasonably  believed:" 

(1)  the  partial-birth  abortion  was  necessary  to  save  the  life  of  the 
woman  upon  whom  it  was  performed;  and 

(2)  no  other  procedure  would  suffice  for  that  purpose. 

Although  the  definition  of  "partial-birth"  abortion  referred  to  in  the  bill,  is 
extremely  vague,  it  may  outlaw  both  the  dilation  and  evacuation  (D&E)  abortion 
method,  which  is  widely  usee  for  procedures  done  throughout  the  second  trimester 
and  a  variation  of  that  method  in  which  the  fetus  is  delivered  intact,  often  called 
dilation  &  extraction  (D  &  X)  or  intact  D&E. 

In  some  circumstances,  the  dilation  and  extraction  (D  &  X)  method  is  the 
safest  alternative  for  women  requiring  late  abortions,  and  is  preferable  to  the 
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standard  D  &  E  method.    Instillation  and  induction  procedures,  which  are  also  used 

for  late  abortions,  can  be  more  traumatic^  and  pose  greater  health  hazards  to 

some  women.    In  each  instance,  only  the  physician  will  be  able  to  determine  the 

most  appropriate  and  safest  procedure,  based  on  the  totality  of  the  woman's 

circumstances,  the  available  facilities,  and  his  or  her  own  skills.    Prohibiting  the  use 

of  the  D  &  E  and  D  &  X  method  will  increase  the  medical  risks  for  some  women, 

and  prevent  physicians  from  employing  the  abortion  method  that  will  ensure  the 

best  outcome. 

II.  HR  1833/S  939  Imposes  An  Undue  Burden  On  Women  Seeking  Previability 
Abortions  and  Post-Viability  Abortions  Necessary  To  Protect  Their  Lives  Or 
Health. 

In  1992,  the  United  States  Supreme  Court  in  Planned  Parenthood  v.  Casey 

reaffirmed  what  it  characterized  as  the  "central  holding"  of   Roe  v.  Wade: 

Regardless  of  whether  exceptions  are  made  for  particular 
circumstances,  a  State  may  not  prohibit  any  woman  from  making  the 
ultimate  decision  to  terminate  her  pregnancy  before  viability.^ 

In  Casey,  the  Supreme  Court  adopted  the  "undue  burden"  standard  for 

assessing  state  laws  or  regulations  that  restrict  abortion.   A  state  regulation  will 

impose  an  undue  burden,  and  thus  be  invalid  under  the  federal  constitution,  if  it 

has  "the  purpose  or  effect  of  placing  a  substantial  obstacle  in  the  path  of  a  woman 


'One  of  the  disadvantages  of  the  instillation  or  induction  techniques  is  that  the  patient  experiences  labor, 
which  in  many  instances  is  substantially  more  uncomfortable  than  normal  labor  at  term.    Alan  F.  Guttmacher, 
MD,  The  Genesis  of  Liberalized  Abortion  in  New  York:  A  Personal  Insight,  in  Abortion  Medicine  and  the  Law 
229,  244  (J.  Douglas  Butler  and  David  F.  Walbert  eds.  1986). 

Ml2  S.  Cl.  2791,  2821  (1992)(citations  omitted). 
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seeking  an  abortion."*  The  Court  explained: 

A  finding  of  an  undue  burden  is  a  shorthand  for  the  conclusion  that  a 
state  regulation  has  the  purpose  or  effect  of  placing  a  substantia! 
obstacle  in  the  path  of  a  woman  seeking  an  abortion  of  a  nonviable 
fetus.   A  statute  with  this  purpose  is  invalid  because  the  means 
chosen  by  the  State  to  further  the  interest  in  potential  life  must  be 
calculated  to  inform  the  woman's  free  choice,  not  hinder  it.    And  a 
statute  which,  while  furthering  the  interest  in  potential  life  or  some 
other  valid  state  interest,  has  the  effect  of  placing  a  substantial 
obstacle  in  the  path  of  a  woman's  choice  cannot  be  considered  a 
permissible  means  of  serving  its  legitimate  ends.^ 

In  determining  whether  an  undue  burden  exists,  the  focus  is  on  the  burden 
the  restriction  places  on  those  women  affected,  even  if  that  group  is  only  a 
fraction  of  the  women  seeking  abortions.*  The  fact  that  only  a  small  number  of 
women  would  be  affected  by  the  federal  ban  does  not,  therefore,  preclude  a  claim 
that  it  constitutes  an  undue  burden. 

The  bill  would  impose  an  undue  burden  on  women  seeking  pre-viability 
abortions  by  limiting  the  physician's  discretion  to  choose  the  most  appropriate 
method  of  abortion  based  on  the  medical  needs  of  his  or  her  patient.    In  Planned 
Parenthood  of  Central  Missouri  v.  Dan  forth,  the  Supreme  Court  held 
unconstitutional,  as  unduly  burdensome,  a  ban  on  the  use  of  saline  amniocentesis 
after  the  first  1 2  weeks  of  pregnancy,  in  part  because  "it  forces  a  woman  and  her 
physician  to  terminate  her  pregnancy  by  methods  more  dangerous  to  her  health 


'Casey  at  2820. 
'Casey  at  2820. 
•Casey  at  2830. 


312 

than  the  method  outlawed."^   This  bill  suffers  from  the  same  defect. 

Additionally,  since  Roe  v.  Wade  the  Supreme  Court  has  consistently  found 

that  women  have  a  constitutional  right  to  obtain  a  post-viability  abortion  in  cases 

where  a  woman's  life  or  health  is  endangered.   In  Casey  the  Supreme  Court  stated 

that: 

We  also  reaffirm  Roe's  holding  that  "subsequent  to  viability,  the  State 
in  promoting  its  interest  in  the  potentiality  of  human  life  may,  if  it 
chooses,  regulate,  and  even  proscribe,  abortion  except  where  it  is 
necessary,  in  appropriate  medical  judgement,  for  the  preservation  of 
the  life  or  health  of  the  mother."'" 

Contrary  to  Professor  Kmiec's  assertion,  Casey's  reaffirmation  of  this  principle,  is 
not  a  "misadventure,"  rather  a  recognition  of  over  20-years  of  precedent. 
The  Supreme  Court's  holding  in  Casey  is  consistent  with  the  earlier 
judgment  in  Thomburgh  v.  Amer.  Coll.  of  Obst.  &  Gyn.,^^  that  even  for  post- 
viability  abortions  the  state  may  not  make  its  interest  in  the  fetus  paramount  to 
women's  health  or  require  a  "'trade-off  between  a  woman's  health  and  fetal 
survival."   There  the  Court  invalidated  a  choice  of  method  law  requiring  a  physician 
performing  a  post-viability  abortion  to  employ  the  abortion  technique  "which  would 
provide  the  best  opportunity  for  the  unborn  child  to  be  aborted  alive  unless     .  . 
that  technique  would  present  a  significantly  greater  medical  risk  to  the  life  or 


'428  U.S.  52.  78-79(1976). 

'°1I2  S.  Ct.  2791,  2821  (1992)(citalions  omitted). 

"476  U.  S.  747,  769-70  (1986)  overruled  in  part.  Planned  Parenthood  v.  Casey,  I  12  S.  Ct.  at  2823,  ciliiif;, 
Colautti  V.  Franklin,  439  U.S.  at  400. 
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health  of  the  pregnant  women."  '^ 

Banning  specific  abortion  procedures  would  require  this  same  "trade-off"  of 
women's  health  condemned  by  the  Court  in  Thomburgh^^  and  Caspy.    In  some 
instances,  both  before  and  after  viability,  the  statute  would  prevent  physicians 
from  employing  the  safest  abortion  method  available,  thus  prohibiting  the  physician 
from  making  the  woman's  health  his  or  her  paramount  concern.   Just  as  the  State 
cannot  "interfer[el  with  a  woman's  choice  to  undergo  an  abortion  procedure  if 
continuing  her  pregnancy  would  constitute  a  threat  to  her  health,"^*  it  cannot 
impose  unnecessary  restrictions  that  increase  the  risk  of  the  procedure. 

Indeed,  even  Professor  Kmiec  who  testified  in  support  of  the  legislation 
concedes,  as  he  must,  that  if  a  particular  abortion  procedure  is  necessary  to 
preserve  a  woman's  health,  she  is  constitutionality  entitled  to  such  a  procedure. 
Thus,  faced  with  the  indisputable  fact  that  all  pre-viability  and  many  post-viability 
abortions  are  constitutionality  protected,  Professor  Kmiec  attempts  to  redefine  the 
Bill  as  not  applying  to  abortions  at  all.    Not  only  does  he  ignore  the  very  language 
of  the  Bill,  he  wholly  misconstrues  feticide  and  homicide  laws,  as  well  as  the  born 
alive  doctrine,  upon  which  he  seeks  to  rely.   These  laws  and  legal  principles  are 
intended  to  protect  the  pregnant  woman  from  criminal  conduct,  such  as  assault. 


'^ornburgh  at  768-70. 

"Although  in  Casey  the  Court  overruled  those  parts  of  Thornburgh  which  directly  conflicted  with  its  ruling 
on  the  niandatory  delay  and  biased  counseling  requirements,  the  Court  let  stand  the  remaining  provisions  of  the 
ruling  and  in  fact  relied  on  Thornburgh  when  defining  the  boundaries  of  permissible  state  laws  on  abortions. 
See  Casey  at  2817  (reaffirming  the  "central  premise"  of  Thornburgh  that  prior  to  viability  a  woman  "has  a  nght 
to  choose  to  terminate  her  pregnancy"). 

"Casey  at  2822. 


314 

tl\al  would  cause  her  to  lose  a  healthy,  wanted,  pregnancy,  a  far  cry  from  the 

circumstances  presented  to  this  committee. 

Having  no  legal  grounds  to  deny  women  health  preserving  medical  care. 

Professor  Kmiec  resorts  to  testifying  extensively,  as  a  non-physician,  that  in  his 

opinion  this  procedure  provides  no  health  advantages  and  is  not  safer  for 

women. '^   Yet,  as  the  distinguished  medical  panel  before  this  committee 

illustrated,  medical  opinion,  at  minimum,  varies  widely.   For  these  very  reasons, 

the  Supreme  Court  has  consistently  held  that  physicians  must  retain  broad 

discretion  to  determine  the  course  of  treatment  for  women  seeking  abortions. 

Roe  stressed  repeatedly  the  central  role  of  the  physician,  both  in 
consulting  with  the  woman  about  whether  or  not  to  have  an  abortion, 
and  in  determining  how  any  abortion  was  to  be  carried  out.    We 
indicated  that  up  to  the  points  where  important  state  interests  provide 
compelling  justifications  for  intervention,  "the  abortion  decision  in  all 
its  aspects  is  inherently,  and  primarily,  a  medical  decision.  "^^ 

III.        No  Legitimate  State  Interest  Supports  The  Federal  Ban  On  Abortions 

Prior  to  viability,  the  Supreme  Court  has  recognized  only  two  state  interests 

that  can  justify  restrictions  on  abortion: 

To  promote  the  State's  profound  interest  in  potential  life,  .  .  .  the 
State  may  take  measures  to  ensure  that  the  woman's  choice  is 
informed,  ...  as  long  as  their  purpose  is  to  persuade  the  woman  to 
choose  childbirth  over  abortion.  .  .  . 


'^Professor  Kmiec  makes  the  strange  claim  that  a  woman's  health  would  never  be  at  risk  if  denied  access  to 
this  procedure,  but  that  there  is  some  possibility  her  life  might  be.    Professor  Kmiec  also  evidences  some 
confusion  between  a  lifesaving  procedure  and  an  emergency  procedure.    Many  treatments  or  procedures  are 
lifesaving  in  medical  terminology,  such  as  treatment  for  cancer,  but  are  not  emergency  procedures. 

"Colautti  V.  Franklin,  439  U.S.  379,  387  (1979)(cilations  oinitted)(emphasis  added). 
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As  with  any  medical  procedure,  the  State  may  enact  regulations  to 
further  the  health  or  safety  of  a  woman  seeking  an  abortion. 
Unnecessary  health  regulations  that  have  the  purpose  or  effect  of 
presenting  a  substantial  obstacle  to  a  woman  seeking  an  abortion 
impose  an  undue  burden  on  that  right/' 

The  prohibition  on  specific  abortion  procedures  serves  neither  of  the 
interests  identified  by  the  Supreme  Court  as  legitimate  grounds  for  restricting 
abortion.   As  a  pre-viability  restriction,  it  cannot  be  characterized  as  furthering  the 
State's  interest  in  potential  life  because  it  does  nothing  to  affect  a  woman's 
decision  whether  to  choose  childbirth  over  abortion.    Nor  does  the  bill  purport  to 
promote  maternal  health  or  safety.    In  fact,  by  inhibiting  the  physician's  and 
women's  determination  of  which  abortion  method  is  in  her  best  interest,  the 
proposal  overtly  undermines  maternal  health. 

Various  justifications  presented  to  the  Committee  in  support  of  the  proposal, 
including  preventing  unnecessary  cruelty  to  the  fetus,  and  "moral  outrage  at  partial 
birth  abortions,"  directly  conflict  with  the  limited  state  interests  recognized  by  the 
Supreme  Court.    If  these  justifications  provided  a  legitimate  grounds  for  regulation 
of  abortion.  Congress  would  be  equally  justified  in  banning  abortion  completely,  a 
result  which  is  clearly  precluded  by  the  Casey  decision.'^   Moreover,  while 
Professor  Kmiec  asserts  that  the  government's  interest  in  potential  life  is  a 


"Casey  at  2821.  While  a  state  may  express  it's  preference  for  childbirth  over  abortion  by  adopting  a  statute 
declaring  that  *[u]nbom  children  have  protectable  interests  in  life,  health,  and  well-being,"  such  a  statute  caiuiot 
justify  an  otherwise  invalid  restriction  on  abortion.  See  Webster  v.  Reproduaive  Health  Services,  492  U.S.  490, 
505-506  (1989). 

"Casey  at  2811  ("the  divergences  from  the  factual  premises  of  1973  have  no  bearing  on  the  validity  of 
Roe's  central  holding,  that  viability  marks  the  earliest  point  al  which  the  stale's  interest  in  fetal  life  is 
constitutionally  adequate  to  justify  a  legislative  ban  on  nontherapeutic  abortions"). 

9 


21-191     95-11 


316 

sufficient  interest,  even  in  a  post-viability  context,  this  interest  is  not  furthered  by 
the  Bill.    As  Professor  Seidman  points  out,  the  Bill  only  channels  women  from  safer 
to  less  safe  abortions,  which  will  have  no  effect  on  potential  life.   Thus  this  • 
legislation  would  fail  even  a  rational  basis  test. 
IV.       The  Affirmative  Defense 

THe  affirmantive  defense  fails  to  protect  women  from  severe  health 
consequences,  and  does  nothing  to  remedy  HR  1 833/S  939's  constitutional 
infirmities.   The  affirmative  defense  is  only  available  to  a  physician  who  reasonably 
believed  that  the  procedure  used  was  the  only  procedure  available  to  save  the 
woman's  life.   Thus,  procedures  are  being  banned  even  in  cases  in  which  the 
physician  reasonably  believes  that  the  use  of  any  other  method  of  abortion  or 
childbirth  would  pose  a  significant  risk  to  the  woman's  health.   Therefore  if,  in  a 
physician's  judgment,  his/her  patient  is  likely  to  lose  major  reproductive  organs, 
suffer  serious  blood  loss  and  face  a  lifetime  of  infertility  if  a  procedure  like  Dilation 
and  Extraction  is  not  used,  but  another  procedure  could  still  save  the  woman's  life, 
under  this  Bill  a  woman  is  required  to  suffer  these  tragic  health  consequences. 
Such  a  result  legislates  malpractice  and  is  patently  unconstitutional. 

In  addition  to  being  substantively  inadequate,  see  above,  the  affirmative 
defense  contained  in  HR  1 833/S  939  is  also  procedurally  deficient.   An  affirmative 
defense  squarely  places  the  burden  on  the  accused  to  prove  by  a  preponderance  of 


10 


317 

the  evidence  that  he  or  she  is  exempt  from  prosecution.'^  This  is  a  far  cry  from 
placing  the  burden  on  the  prosecution  to  prove  each  relevant  fact  regarding  an 
alleged  crime  beyond  a  reasonable  doubt. 

By  placing  the  entire  burden  on  the  accused,  including  the  burden  of  hiring 
attorneys  for  the  defense,  HB  1 833/S  939  discourages  physicians  from  performing 
the  procedure  even  when  it  is  the  only  procedure  that  would  save  a  woman's  life, 
thereby  seriously  endangering  patients.   Such  a  chill  on  necessary  medical  care  is 
clearly  dangerous  to  public  health.    Moreover,  it  is  both  constitutionally 
impermissible  and  disastrous  public  policy  to  force  a  physician  to  weigh  the  risks  of 
prosecution  against  the  risks  to  a  patient's  life. 

Moreover  when  the  conduct  at  issue  in  an  affirmative  defense  is 
constitutionally  protected,  as  in  this  case,  the  Supreme  Court  has  establish  that  the 
government  may  not  place  upon  a  defendant  the  burden  of  proving  that  he  or  she 
falls  within  that  defense.   See,  e.g.,  Philadelphia  Newspapers,  Inc.  v.  Hepps,  475 
U.S.  767  (1986).    Rather,  the  burden  must  be  on  the  government  to  prove  that  the 
defendant's  conduct  is  not  constitutionally  protected.        Professor  Kmiec's 
reliance  upon  Simopolus  v.  Virginia,  as  authority  to  the  contrary,  is  misplaced.   In 
that  case  the  conduct  at  issue  was  performing  second-trimester  abortions  in  an 
unlicensed  office  as  opposed  to  an  licensed  out-patient  facility.    Failing  to  obtain 
necessary  licenses  is  not  constitutionality  protected,  thus  Simopolus  is  not 


"      As  noted  above,  HB  1 833/S  939  would  require  a  physician,  after  being  prosecuted,  to  prove  by  a 
preponderance  of  the  evidence  that  his/her  patient's  life  was  in  danger  and  that  no  other  procedure  including 
childbirth,  would  have  saved  the  patient. 
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relevant.   Similarly,  the  search  and  seizure  cases  relied  upon  by  Professor  Kmiec 

are  inapposite.   In  those  cases,  the  defendant  is  not  in  any  way  being  prosecuted 

for  constitutionally  protected  activity,  rather  the  underlying  criminal  activity  at 

issue  is  wholly  unprotected;  only  the  government  actions  raise  constitutional 

questions. 

V.   HR  1833/S  939  Would  Create  Unprecedented  Civil  Liability 

HR  1 833/S  939  would  also  establish  federal  tort  claims  for  monetary  and 
statutory  damages  for  the  performance  of  a  "partial  birth"  abortion.   These  actions 
may  be  maintained  by  the  "father,"  and  if  the  woman  has  not  attained  the  age  of 
18  years  at  the  time  of  the  abortion,  the  maternal  grandparents  of  the  fetus,  unless 
the  plaintiff  consented  to  the  abortion.  Thus,  a  physician  who  performs  a 
procedure  prohibited  by  the  Bill  because  it  is  the  safest  procedure  in  light  of  the 
woman's  circumstances,  with  her  full  knowledge  and  informed  consent,  could 
nevertheless  be  liable  for  civil  damages  to  third  parties.    Even  in  cases  where  the 
father  or  parent  has  completely  abandoned  the  pregnant  woman,  these  third 
parties  would  nonetheless  have  standing  to  seek  damages  from  the  physician. 

The  United  States  Supreme  Court  has  refused  to  grant  either  the  husband  of 
a  woman  seeking  abortion  or  the  parents  of  a  minor  seeking  an  abortion  absolute 
veto  power  over  the  woman's  decision.^"   In  Casey,  the  Court  struck  down  a 
mandatory  husband  notification  provision  in  the  Pennsylvania  law,  finding  that  the 


"See  Planned  Parenthood  of  Central  Mo.  v.  Danforth,  428  U.S.  52,  69  (1976)  (a  sUte  may  not  require  a 
woman  to  obtain  her  husband's  consent  before  an  abortion);  Planned  Parenthood  Assn.  of  Kansas  City  v. 
Ashcroft,  462  U.S.  476,  491  (1983)  (a  statute  requiring  parental  consent  must  provide  an  alternate  procedure  for 
the  minor  to  demonstrate  she  is  mature  or  the  abortion  is  in  her  best  interests). 
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requirement  would  act  "to  prevent  a  significant  number  of  women  from  obtaining 
an  abortion, "''  and  thus  created  an  "undue  burden."   Allowing  fathers  a  cause  of 
action  based  on  a  violation  of  this  act  is  directly  contrary  to  these  holdings. 
VII.    Conclusion 

I  strongly  urge  the  Committee  to  reject  this  unprecedented  expansion  of 
Congressional  regulation  of  health  care.   Physicians  performing  abortions  must  be 
afforded  a  full  opportunity  to  provide  the  safest  and  most  appropriate  care  to  their 
patients.   Women  seeking  legal  reproductive  health  care  should  not  be  made  to 
sacrifice  their  health  for  those  who  oppose  abortion  for  ideological  reasons.   To  do 
so  is  not  only  dangerous  public  policy,  but  unconstitutional  as  well. 


"Casey  at  2829. 
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FE/V\INISTS  FOR  LIFE 

OF  AMERICA 


TESTIMONY  IN  SUPPORT  OF  LEGISLATION  BANNING 
PARTIAL  BIRTH  ABORTIONS 

Marlon  Syversen 
Novvmber  17.1995 

Abortion  hurts  women.  I  know  because  ax  a  teen  I  was  pregnant  three  dmet  before  i  was  eifhteen. 
Two  of  those  prejnancles  ended  In  abortions,  one  ended  through  a  miscarriage  after  an  episode  of 
paternal  abuse. 

In  addition  to  mjr  own  abortion  experiences,  1  have  spoken  to  hundreds  of  post-aborted  women  In 
the  last  ten  jrears  as  I  have  shared  my  experiences  and  they  have  told  me  of  nightmares,  suldde 
attempts,  promiscuity,  drug  abuse  aB  because  of  their  feelings  of  personal  dirtiness  after  their 
abortions. 

The  scientific  studies  avalbble  as  well  as  our  own  experiences  demonstrate  that  the  more  difficult  a 
wonttn^  circumstance  (abuse,  rape.  Incest);  the  less  support  or  Information  she  receives  the  more 
serious  her  trauma  for  YEARS  following  the  abortion.  Abortion  Is  not  the  answer  to  ANY  question 
or  circumstance. 

t  was  pregnant  at  ftfteen  to  escape  the  horror  of  m^  life  at  home  which  Included  my  pii/slcaDy 
abusive  father  and  my  mentally  111  mother  Though  I  sought  out  the  advtte  of  several  adults  for  help, 
even  a  minister,  all  I  got  was  cash  for  the  procedure.  Seeing  nowhere  to  turn  I  aborted  my  first  chiM. 

At  seventeen  when  I  became  pregnant  again  and  tried  to  run  off  with  the  father  of  the  chiki,  mf 
mother  took  me  to  an  abortion  clinic  Instead  where  I  begged  for  help  in  avoiding  the  abortion.  I 
was  told  repeatedly  by  the  "counselor"  that  adoption  services  were  not  provided  here,  and  that  I 
needed  to  decide  now  or  get  out.  I  aborted  agala 

At  eighteen  I  b«cam«  pregnant  yet  again  and  in  a  terrible  scene,  my  father  beat  me  so  badly  that  I 
miscarried  the  child. 

I  didn't  have  a  partial  birth  abortion  I  don't  believe  for  a  minute  that  I  need  to  have  killed  mf  chttd 
only  In  that  way  to  have  any  authority  on  abortion  and  women. 

The  post-aborted  woman  who  testified  before  the  House  Judiciary  Committee  In  opposition  to  the 
bdl  at  the  publk  hearing  on  June  1 5th  was  badly  treated  by  the  medical  community  if  she  was 
permitted,  as  her  testimony  Indicates,  to  make  a  decision  to  ake  her  baby^  life  on  the  heals  of 
learning  the  potentially  (fifficult  circumstances  of  her  daughter's  birth.  Within  minutes,  and  with  her 
nxxher-ln-law  assisting  In  the  discussion,  an  appointment  was  made  for  the  NEXT  DAY  to  abort  the 
lltde  girl. 


PRO  WOMAN  •  PRO  LIfE 
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Here  In  Maine  we  have  better  consumer  bw  than  was  afforded  to  that  unfortunate  wonran.  Consumer 
decisions  arising  from  high  pressure  tales  are  avoided  v^lth  three  day  cool  off  periods  for  merchandise,  and  yet 
thb  woman  was  victimized  by  a  doctor  who  assennbled  her  family  to  break  the  news  and  who  then  promptly 
made  an  appointment  for  murder. 

The  severity  of  her  deed  has  hardly  had  a  chance  to  settle  upon  her  as  the  studies  indicate  deaHy,  as  does  my 
ov^  experience,  that  women  generally  take  years,  usually  five  to  ten,  before  they  really  grieve  over  their  actions 
In  an  abortion. 

When  the  life  of  the  mother  is  In  jeopardy  premature  birthing  of  her  child  Is  the  solution.  No  woman  can  easily 
survive  the  emotional  trauma  of  killing  her  own  baby  to  save  her  life.  On  this  common  sense  and  moral  road 
both  mother  and  child  can  thrive. 

Snce  1  have  spent  so  many  years  assisting  women  who  suffer  from  sometimes  paralyzing  guilt  over  abortion  rry 
testimony  focuses  on  them,  on  us.  But  I  am  fully  aware  of  the  agony  which  the  unborn  child  endures  In 
abortion. 

For  healing  to  corrw  to  women  who  abort,  an  honest  look  at  the  abortion  performed  on  their  child  Is  the  best 
read  to  liberty  and  partial  birth  abortions  will  pose  a  very  difficult  stumbling  block  for  those  who  undoubtedly 
already  have  a  story  to  tell  since  an  eariler  procedure  *m  not  pursued. 

Those  stories  will  not  all  be  like  ones  heard  of  bmllial  support.  Instead  they  will  consist  of  younger,  abused  and 
less  sophisticated  women,  who  In  a  variety  of  dysfunctional  settings  avoided  the  truth  of  their  pregnancies,  only 
to  end  up  with  a  partial  birth  abortion. 

It  Is  because  of  my  own  personal  pain  and  the  stories  of  so  many  women,  and  even  In  listening  to  the  opponents 
of  the  legislation,  that  I  support  the  partial  birth  abortion  ban  and  wish  to  members  of  this  committee  who  are 
supporting  this  bill. 

Respectfully  submitted. 


Marlon  Syversen 
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beir  NAP  Mcmller: .  ■  .•  .  J.-,  ■   ;%    '.  '•  •  .  •   •    '""    '..!"■.':'..  i 

■iJUfiifotyou  haye'qa^leti  id  rec«atu'«elu  regarding  (h«  ^'uibutipnof  an  inQ4mm«tor7 
ajtd^abomon  flyer  ducting  zraphic  deuib  of  tiie  DQation.-and  Excraoion  (DIkX) 
''aboraon  proc<6dur||.  W«  would  Uke  (o  provid*  you>dtK«offle  accurtoi  infonnwipnotL 
ibif  proMfdurei  M  well  tt  some  guideunes  in  discutnng  thii  and  ap/  odiet!.^>ort>on 
procedure  With  ihepr««  and  puUk,  ; 

jfrn-of  a^  the  P^X  pit>cedure  Was  pre«ent«d  M  pa^  'Second  Tnmetter 

Aborood:  ■  F^in  Every  Angle*  riik  ni^nagemeni  itcminar  h«ld  ;ui  Si^embef  of  1992; 
iifhe  lui-'gichl  mediod  docribed.  (Uffert  from  a  datsk  Qilation' and  ivacuadan  (DitE) 
procedure  only  in  that.it  doei  hot  rely  upon  difiQemberment  to  redipve  tbe  fetus. 
S^tber,  the  iturgeoa  gra^s  and  removes  a  nearly  intact  fetus  throw j^  an  adequately 
dibttiedcendx.  This  it «  sinaQ  vatudon  in  a  basic  surgical  procedure  tbai<hu  been 
pMfoimftd  for  oyer  1 5  ye^ot.  The  workbooks  and  (apetfrom  this  needhg  trej  available 
19  all.  flAFmcaibers  who  would  like  addiiiohal  details.  j 

Tbe  language  tind.grzpioa  used  in  the  latest  anti-cboice  propiagmda  to  describe  this 
Procedure  are  dftturbing  to  sotne  readers.  Much  of  the  negative  reaction,  however,  is 
'die  same  reaction  that  Mght  t>e  invoked  if  one  were -to  listen  to  a  surgeon  ^escribing 
.  '.(tep-'by-siep  abnbat  any  other  turgkal  proc4dur«  involving'blood,  human  tissue,  etc  . 

.  Here-ire'  a  fev  calking  poinu  that  may  help  you  in  discussing  this  procedutcf. 

'■'  r.O  'I.;'..    Don't  apoLocac.  this  is  a  legal  abortion  procedure.'      .■  ■  •      '.|  . 

.;••'  v'  .  -t-     '  The "Wonia i<eceiving die  abortion  is  the  patimL  ;'.  | ' 

-  9.     -  Theobbgationofany  i^ysidanis  to  ensure  that  die  abortion  pirocedurc 
..  .  \        ■  selected  best  promoiet  the  health  and  safety  of  higher  patient.  - 

4>-'-    Ttere  is  Bfi method  ofabortion  that  is  acceptable  to  an  ahd-diO}<e person. 

.  .s.         This  i»  noii  common  procedure.   Very  few  women  h«v«  abortion*  aftw- 
'    ■       ■■■  SO  weeks':  otxe-half  of  one-percent  of  all  aboniofu  are  performed  after  SO 

weeks;  some  SOO-500  abortions  a  year  are  perfomled  after  S4:weeks  of 
".     ■  pregnancy.  ,      . 


irnm',!    "i  -   -  |-'  imU^'a.  b.M>i>v  j.*i^.-»  -.^t—  —i  ti^  Uto^y***  .JrVf^.y  l''^'.'-'-'^.*?.'-^^'' 
14*4  U  ftrt.f,  tW       I.H.  HI       W«,kl.t>»*,  St       «»•»«       1«r.»k..«.l  lll.»«».»S|l      ,»...  Its. ««►.»•♦« 
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6.  Tb<rg  are  many  rosorn  why  women  have  late  abordant:  life 
endangemnent,  feial  indlctdont,  Uck  of  money  or  health  iniuraiice.  5ocial- 
ptvchological  crites,  laclc  of  knowledge  about  human  reproduction,  etc. 
Use  the  NAF  fact  iheei  on  tecond  irimcMer  aboitJon.  [ 

7.  Women'who  are  hiving  an  abortion  becauae  of  fetal  anbmaliet  ftre  able  to 
have  ih«  inuct  fetus  examined  by  geiietidici,  thereby,  providiag  a  better 
diagnof  ck  evaluation  of  the  chances  for  a  future  heuthy  pregnancy. 

9.  Abortiona  in  cases  of  fetal  dcfea  are  almost  always  performed  after  20 
wfteks.  The  availability  of  testing  for  severe  fetal  defects,  su^  at  Tay- 
Sachs,  bat  actually  permitted  women  who  otherwlK  woul4  not  risk 
beconaing  pregnant  to  conceive  and  bear  a  child.  Any  pro^'bition  on 
abortlotis  after  20  weeks  would  prohibit  women  from  bavjng  abortions  in 
cases  of  severe  fetal  defects.  j 

It  is  critically  importaat  that  NAF  members  be  able  to  share  information  oi)  new  and 
improved  abortion  technologies  in  the  spirit  of  scientific  advancement,  as  witl^  any  other 
medical  advances,  while  we  fkce  political  pressures  unknown  in  other  segments  of 
healthcare  that  often  discourage  open  dialogue,  NAF  will  continue  toprovidj:  the  lateu 
in  advancAi  in  abortion  eve  lo  improve  women's  health.  ' 

We  take  pride  in  keeping  you  up*to-da(e  on  medical  issues  in  abortion  care  and  are 
pleased  to  contribute  to  the  health  of  your  dients.  If  we  can  aiuweir  any  other  quesdons 
about  the  above,  please  feel  free  to  contaa  us. 

Sincerely, 

Barbara  Radford 
Exectnive  Director 

BR:pa 
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THB  COURT:         Very  fine,  sir.   Thank  you. 

MR.  RENNER:  I  just  learned  that  one  of 
our  witnesses  did  indeed  arrive  and  I  asked  him  to  leave 
bhe  courtroom. 

THB  COURT:  Very  fine.  Thauik  you,  Mr. 
Renner.   I  appreciate  that. 

DIRECT  EXAMINATION 
BY  MR.  RENNER: 

Q.   Would  you  state  your  full  name,  please. 
A.   Harlan  Rayrnond  Giles. 
Q.   And  is  that  Dr.  Giles? 
A.   Yes.   I'm  an  M.D. 

Q.   Doctor,  what  is  your  profession  emd  specialty? 
A.   I  am  ail  obstetrician  gynecologist  euid  a  subspecialist 
in  the  field  of  perinatology  which  includes  maternal  fetal 
medicine,  high  risk  pregnancy,  ultrasound,  and  genetics. 
Q.   Doctor,  what,  at  what  location  do  you  practice  your 
profession? 

A.   In  Pittsburgh  at  the  Medical  College  of  Pennsylvania 
and  Allegheny  General  Hospital.   I  have  privileges  at 
several  community  hospitals.  But  most  of  my  work  is  at 
Allegheny  in  Pittsburgh. 

Q.   All  right.   I  was  going  to  ask  you  about  your  hospital 
privileges .   Approximately  how  many  hospitals  do  you  have 
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attending  privileges  in? 

A.    Seven  or  eight  currently  in  West  Virginia  and  in  the 

greater  Pittsburgh  coirenunity  area. 

Q.   E)octor,  where  did  you  obtain  your  medical  training? 

A.    I  did  alj.  of  my  training  at  Duke  University  in  Durham, 

North  Carolina  and  completed  ray  M.D.  work  in  nineteen  sixty 

eight  at  Duke. 

Q.   When  you  say  all  of  your  training,  what  did  your 

medical  education  include? 

A.    Well,  I  did  all  of  my  scholastic  work  at  Duke 
including  undergraduate  school,  medical  school,  with  an 

M.D.  degree,  a  residency  in  obstetrics  and  gynecology,  a 

fellowship  in  the  field  of  perinatology  or  maternal  fetal 

medicine.   And  I  spent  one  year  on  the  faculty  at  Duke  as  a 

clinical  instructor. 

Q.    Since  leaving  that  round  of  education  at  Duke,  have 

you  undertaken  any  further  formalized  medical  studies  to 

supplement  your  professional  activities? 

A.    Yes,  sir.   I  have  been  continuously  involved  in 

academic  medicine.   And  as  such  on  literally  a  monthly 

basis  I'm  attending  post  graduate  meetings,  rounds, 

seminars . 

I  also  serve  as  visiting  profesBor  at  three  to 
four  institutions  a  year.   I  also  am  involved  with 
international  research  between  Australia,  Brazil,  the 
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Europe,  European  continent,  and  the  United  States  looking 
at  some  colleQjorative  research  efforts. 
Q.   Doctor,  could  you  briefly  itemize  to  the  Court  a 
sampling  of  the  medical  associations  and  orgami rations  to 
which  you  belong? 

A.   Yes,  sir.   I'm  a  fellow  of  the  Anaerican  College  of 
Obstetricians  and  Gynecologists.   I'm  a  member  of  state  and 
county  local  medical  organizations  or  medical 
associations.   I'm  a  member  of  the  Americom  Institute  of 
Ultrasound  and  Medicine.   I'm  a  member  of  the  American 
Society  for  Human  Genetics,  the  Society  of  Perinatal 
Obstetricians.   I  think  I  mentioned  the  American  Institute 
of  Ultrasound  and  Medicine.  The  Bayard  Carter  Society  for 
Reproductive  Research.  The  Society  of  Reproduction 
Endocrinology  and  Infertility. 

There  are  a  number  of  others.  But  those  are  the 
main  --  the  Society  for  Gynecologic  Investigation  I  guess 
is  the  main  research  organization. 

Q.    Doctor,  without  further  beleiboring  your  background,  we 
have  marked  for  identification  purposes  a  document  known  as 
Defendant's  Exhibit  B  which  will  be  shown  to  you  at  this 
moment . 

(Whereupon,  the  courtroom  deputy  clerk  handed 
said  document  to  the  witness . ) 
BY  MR.  RENNER: 
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Q.    And  I'll  ask  you  if  that  is  a  fair  and  accurate 

representation  of  your  curriculum  vitae? 

A.   Yes,  it  is.   It's  not  quite  up  to  date.   Nothing  is 

incorrect.   But  there  are  a  few  additional  articles  and 

publications  that  have  just  gone  to  press  that  do  not 

appear  here,  yes. 

Q.   Would  you  tell  the  Court,  Doctor,  what  is  your  area  of 

practice?  Describe  your  medical  practice  to  the  Court,  if 

you  would. 

A.   Mr.  Renner,  I  do  general  obstetrics  amd  gynecology. 

My  job  as  a  professor  of  obstetrics  and  gynecology  is  to 

teach  medical  students  and  residents  their  training  in  both 

OB  and  GYN.   But  the  yeoman's  share  of  my  teaching  and 

responsibility  is  in  obstetrics,  and  particularly  in  high 

risk  obstetrics,  in  diagnostic  ultrasound,  and  in  teaching 

the  residents  about  genetics  and  prenatal  diagnosis  of 

birch  handicaps.  / 

Q.   Doctor,  what  is  high  risk  obstetrics? 

A.   High  risk  obstetrics  is  a  term  which  refers  to  any 

pregnancy  in  which  there  is  an  increased  likelihood  of  an 

adverse  outcome  either  for  the  mother  or  the  fetus  or  both. 

Q.   Doctor,  you  mentioned  that  you're  a  Fellow  of  the 

Americam  College  of  Obstetrics  and  Gynecology.   What  is  the 

acronym  that's  known,  that  is  used  in  your  profession  for 

that  group? 
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A.    It's  called  FACOG,  F  A  C  O  G. 

Q.    And,  Doctor,  is  that  particular  organization  one  which 

publishes  and  monitors  procedures  that  would  be  used  to 

terminate  pregnancies? 

A.   Yes.  That  particular  organization  is  responsible  for 

overseeing  the  training  requirements  of  the  entire  breadth 

of  obstetrics  and  gynecology  of  which  training  and 

perfomicuice  of  abortions  is  one  small  category. 

Q.   What  are  the  criteria  or  qualifications  that  a 

physician  must  possess  to  be  a  member  of  A  C  0  G? 

A.   First,  em  individual  must  complete  a  four  year 

residency  in  obstetrics  and  gynecology,  after  which  that 

individual  must  take  a  written  examination,  pass  that 

examination. 

Then  after  one  year  in  clinical  practice,  that 
individual  physician  candidate  submits  a  case  list  of  all 
of  the  patients  under  his  care  over  the  previous  year  and 
is  subjected  then  to  a  full  day  oral  examination. 

And  on  coit^jletion  and  passing  of  that  oral  exam, 
the  individual  becomes,  quote,  board  certified  in  OB  GYN 
and  is  therefore  a  member  eligible  for  fellowship  as  a 
FACOG. 

Q.   All  right.   Doctor,  I  think  you  mentioned  that  that 
organization  adopts  approved  procedures  and  recommendations 
with  regard  to  all  forms  of  obstetrical  care .   Is  that 
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1  Q.    Okay.   And,  Doctor,  have  you  maintained  those 

2  certifications  continuously  since  you  first  received  them? 

3  A.   Yes,  I  have.  Both  are  current  and  in  good  standing. 

4  Q.   All  right.  Doctor,  do  you  yourself  have  occasion  to 

5  perform  abortions? 

6  A.   Tee,  I  do. 

7  Q.   Would  you  tell  us  the  circumstances  under  which  you 

8  yourself  would  be  engaged  in  that  process? 

9  A.   Well,  I  guess  I'm  engaged  in  the  full  spectrum  of 

10  pregnancy  mamagement  from  very  early  pregnancy  right  on 

11  through  term  delivery. 

12  With  regard  to  pregnancies  that  are  to  be 

13  terminated,  that's  a  continuum.   I  certainly  see  patients 

14  in  the  first  trimester  of  pregnancy  that  is  up  through 

15  twelve  weeks  who  have  various  medical  conditions  or  perhaps 

16  genetic  conditions  of  the  fetus .   And  those  patients 

17  undergo  termination  of  pregnancy  by  me  in  ray  hospital . 

18  I  do  a  few  elective  terminations  of  pregnancy. 

19  But  my  clinical  work  is  currently  so  busy  that  r  have 

20  relatively  little  time  for  elective  procedures  in  the  first 

21  trimester. 

22  So,  most  of  my  involvement  with  termination  are 

23  the  more  difficult  procedures  which  are  in  the  cccond 

24  trimester  specifically  between  thirteen  and  twenty  weeks 

25  and  between  twenty,  twenty  weeks  and  viability. 
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Q.   Okay.   Doctor,  you  mentioned  that  you  do  a  few 

elective  procedures  perhaps  as  time  and  circumstances  would 

permit. 

A.   In  the  first  trimester. 

Q.   In  the  first  trimester.  Okay. 

Would  you  tell  the  Court  what  an  elective 
procedure  is,  an  elective  edsortion? 

A.   Yes,  sir.  An  elective  abortion  is  a  procedure  carried 
out  for  a  patient  for  whom  there  is  no  identifiable 
maternal  or  fetal  indication.  That  is  to  say,  the  patient 
feels  it  would  be  in  her  best  interest  to  terminate  the 
pregnancy  either  on  social  grounds,  emotional  grounds, 
financial  grounds,  et  cetera.   If  there  are  no  medical 
indications  from  either  a  fetal  or  maternal  standpoint,  we 
refer  to  the  termination  as  elective. 
Q.   Now,  Doctor,  procedures  which  you  perform  in  the 
second  trimester,  and  how  do  doctors  describe  the  second 
trimester  in  correlation  with  gestational  age? 

THE  COURT:     Give  me  one  moment. 

Sir,  if  you  wish  to  read  the  newspaper,  I  can 
certainly  understand  that.   I'll  ask  you  do  so  in  the 
hallway. 

UNIDENTIFIED  SPEAKER:  Pardon  me.  Judge  Rice.  I 
was  merely  reviewing  the  newspaper  coverage  of  this  case, 
sir. 
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neonatal  medical  problems . 

Q.   Doctor,  with  regard  to  fetuses  which  have  reached  the 

gestational  age  of  twenty  three  to  twenty  four  weeks,  are 

there  any  circiimstances  in  which  termination  of  pregnancy 

for  the  necessary  benefit  of  the  mother  need  to  be 

undertaken  by  ending  the  life  of  that  fetus  as  opposed  to 

trying  to  deliver  the  fetus  in  a  live  condition? 

A.   No,  sir.   I  do  not  think  there  are  any  maternal 

conditions  that  I'm  aware  of  that  mandate  ending  the 

pregnancy  that,  also,  require  that  the  fetus  be  dead  or 

that  the  fetal  life  be  terminated. 

In  my  experience  for  twenty  years,  one  can 
deliver  these  fetuses  either  vaginally  or  by  Cesarean 
section  for  that  matter  depending  on  the  choice  of  the 
parents  with  informed  consent  and  with  a  full  understanding 
of  the  risks  of  the  Cesarean  euid  the  likelihood  for 
survival . 

But  there's  no  reason  these  fetuses  cannot  be 
delivered  intact  vaginally  after  a  miniature  labor,  if  you 
will,  and  be  at  least  assessed  at  birth  and  given  the 
benefit  of  the  doubt. 

Clearly  there  are  some  such  fetuses  that  on 
inspection  at  birth  at  twenty  three  weeks  it  appears  that 
it  should,  the  baby  should  not  be  resuscitated.   But  at 
least  the  baby  is  given  the  benefit  of  the  doubt  up  to  that 
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point . 

Q.   Doctor,  let's  consider  the  situation  in  which  there  is 

no  maternal  health  difficulties  but  there  are,  there  is 

strong  evidence  of  fetal  abnormalities,  deformations  or 

other  major  fetal  health  problems.  And  let's  consider 

fetuses  of  the  age,  gestational  age  of  twenty  three  weeks 

and   beyond. 

A.   All  right. 

Q.   Doctor,  are  there  fetal  conditions  which  require  an 

early  delivery  for  the  safety  of  the  mother? 

A.   Mr.  Renner,  I've  thought  cJsout  that  very  carefully. 

In  Pittsburgh  we  happen  to  have  a  significant  percentage  of 

mothers  with,  found  to  have  abnormal  babies  who  elect  to 

carry  them  on  to  terra  and  not  end  the  pregnancy.   So  I've 

followed  a  number  of  them. 

And  I  cannot  think  of  a  fetal  condition  or 
malformation,  no  matter  how  severe,  that  actually  causes 
harm  or  risk  to  the  mother  of  continuing  the  pregnancy. 

I  guess  one  extremely  rare  example  might  be  a 
partial  hydatidiform  mole.  But  that's  a  one  in  a  million 
situation. 

In  most  cases  mothers  carrying  an  abnormal  fetus 
such  as  with  Down's  syndrome,  anencephaly,  the  absence  of  a 
brain  itself,  dwarfism,  other  severe  even  lethal 
chromosome  eibnormalities,  those  mothers  if  you  follow  their 
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pregnancy  have  no  higher  risk  of  pregnancy  complications 

than  for  any   other  mother  who's  progressing  to  term  for  a 

delivery. 

Q.   Axe  there  any  abnormal  fetal  conditions  for  which  the 

American  College  of  obstetricians  and  Gynecologists  would 

recommend  termination  of  pregnauicy? 

A.    Yes.   In  the  late  second  or  early  third  trimester, 

only  one.  And  that  is  anencephaly.  That's  a  fetus  where 

there's  no  development  of  the  brain  above  the  level  of  the 

mid  brain.   There's  no  cerebellum  and  no  cerebral 

hemispheres.   So,  this  is  an  absolutely  hopeless  condition 

for  auiy  type  of  mental  or  motor  development .   And  these 

babies  almost  invariably  die  right  at  birth. 

Q.   Doctor,  are  you  familiar  with  a  procedure  used  to 

terminate  pregnancies  that  is  called  a  D  and  X? 

A.    Yes,  sir. 

Q.    And  how  do  you  happen  to  be  familiar  with  that 

procedure? 

A.    To  a  significant  degree,  through  working  with  you  on 

this  case.   But  it's  certainly  something  that  I've  heard 

about  in  various  locations  over  the  last  few  years . 

I've  never  read  any  studies.   I've  never  seen 
anything  published  in  the  literature  about  the  outcome 
data,  maternal  con^lications,  and  so  forth.   But  I'm 
familiar  with  the  procedure . 
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U.S. Senate 

Committee  on  The  Judiciary 

Washington,  DC  20510 

Ple»se  dlssemlnAte  to  Bach  HenibBX  of  the   Committee 


Concerning  #H.R.1833  which  has  been  sent  to  your  Committee 
and  Public  Hearings  that  are  being  held,  we  hereby  request 
that  this  letter  be  part  of  the  official  record  of  the 
Public  Hearing  and  that  it  be  counted  as  one  completely 
opposed  to  changing  in  any  respect  H.R.  1833  that  has  come 
into  your  Committee,  thereby  having  the  Senate  vote  on  the 
banning  of  the  "intact  dilation  ^nd  evacuation"  method  of 
abortion. 

The  so-called  "intact  dilation  and  evacuation"  abortion  is  a 
misr^nomer.  This  procedure  is  not  only  an  "intact  dilation 
and  evacuation"  of  the  mother's  body,  but  also  a  "brain 
suction  and  skull  collapse  and  then  evacuation  of  the  skull 
remains  by  suction"  of  the  baby.  The  name  given  to  this 
procedure  only  refers  to  the  mother,  not  the  baby,  not  the 
viable  human  person  who  is  already  more  than  three-fourths 
delivered  ("born"  i.e.,  legs  ,  arms, and  body  torso  already 
delivered  from  the  mother)  and  who  has  spent  more  than  five 
months  developing  in  the  womb  in  each  case. 

Calling  a  "rose"  a  "chair",  does  not  make  a  rose  a  chair. 
Calling  a  method  of  killing  a  child  an  "abortion"  a 
"procedure"  or  an  "intact  dilation  and  evacuation"  does  not 
change  what  is  actually  happening  here. 

No  one  that  would  say  that  a  baby  being  bom, --with  its 
kicking  legs,  body,  and  both  its  waving  arms  already  out  of 
the  mother's  womb--is  not  hnman  being.  If  that  baby  moved 
three   inches   more  on  its  own,  our  current  Constitutional 
interpreters  would  say  it  is  a  "person"  and  not  available 
for  killing! 

Have  we  all  lost  all  sense  of  morality,  decency,  humanity? 
We  are  told  by  many  that  there  are  many  alternatives  to  this 
procedure  whereby  a  mother's  life  would  not  be  lost.   Have 

(continued-  over) 
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you  investigated  those  alternatives?   Has  this  Committee 
done  all  its  homework  with  regard  to  this?  Must  we  kill  one 
segment  of  our  population  to  accomomodate  another?  Or  do  we 
do  everything  possible  to  save  the  lives  of  both? 

The  vote  (288  vs  139)  in  the  House  of  Representatives 
to  ban  this  procedure  shows  that  many  people  are  listening 
and  learning  and  understanding  that  what  we  are  doing 
involves  more  than  just  the  mother  and  that  if  we  allow 
these  mostly  elective,  partial-birth  abortions  to  continue 
to  be  done  to  the  most  vulnerable  persons,  then  we  harm  the 
totality  of  our  society.   Many  pro-abortion  members  of  the 
House  were  justifiably  horrified  at  this  barbaric  action  and 
voted  to  ban  it  through  the  H.R.  bill. 

Please  see  to  it  that  this  bill  leaves  your  Committee  the 
-same  way  it  came  in.   Vote  against  any  amendment  to  "save 
-the  live  of  the  mother"  at  the  expense  of  the  agressive, 
-offensive  killing  of  our  newborns  in  this  horrible  fashion. 


Sincerely, 


Address: 
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COMMUNICATIONS 


IPomeus 


■  CmCnin«S', ' 

P.O.  ^■l')9^ 
Csodwaa,  C5K6«219r096« 


Darton     ■ 
513/293-391? 


Dsjioi;  Ohio  ♦S<2?<927 


y^ecul  Of!  P.xeel'f'lOe 


July  V7. 1995- 

Dear  Cgngitaswoman  SdiroMen 

jl  am  a  i«gisicied  nurse  and  fatre-  vwjrited  aace  July,  1993,  iu  the  Dayton  dart- 
.  of  Dr.  MxrricL&askslL  lo  tHs  o^tadi^,  I  vas  (be  nunc  ibsi  tttpovised  the  training  of 
■  'Btesi&a  PraU  duricg  herbrkf  tanpojirj  anpIoymcDt  at  £h<  Wcwoea's  MsSal  Center 

of  D^y^o:!.  iU  7«u  tocnv,  we  inhiaQv  coaductcd  a  search  of  oar  eopIoTmcat  recordt 
•^nd^TCbcnaiD* "ErendiSfcafcr,"  as  oui  vas  mfnaiiicAe  signed  to  tbeJcttervrfacJi 'was 

pyeitou&.iVheajiToviccd'Bvich  the  correct  iatfi^axDi^  we  did  in  fitiSficid  ihc  record 

o^ber  tftTfee-tay  taaployawniat  onr  Dayton  fidiity. 

^c  nld3TTii3kion  prowded  ty  Ms.  Prau  as  to  our  prswuces  a:  «h«  Women's 
MJ^^cal  Oritcr  of- Dayton  is  larydy  inarxuraie.  Rr«t,  she  describes'  Dr.  Hsskell 
p^oninag  oac  25-week  and  one  ts-veei  abortion  procedure.  Dt.  Haskcfl.  do«  not 
perfbnn  zbOTiiaas  past  24  weeks  of  pregnanq'.  Thais  a  self-imposed  limit  to  whjcfa  be 
has  icrupuJocoly  adhered  tfcroBghout  lie  dnie  I  have  •worked  for  him. 

ScccQa,ir>r.  Hajtefl  doc»  not  u$e  uliiasoinid  in  the  per&nnancs  of  seeond- 
tmnester  prb^^dures.  We  ijsc  ukraeound  only  to  etetmnine  xhe  pregnancy'rgestaijon. 
Tbfreibre,  hcrealite  descrrodoa  at  her  cxperjenc*  when  -viewing  z  secondiimcster 
ib^V^Citt-  wtutcfa  inruktas  Dr.  HasLcJI's  sang  the  ukraacmnd  -while  dcang  ihi  procedure, 
£s  •cleady  qaesQpnahk. 

Fgialty.fia  ao  poiiu  dnriag  a  dihtanon  and  estractaon  or  intao;  D&g.  is  there  any 
fctil  mo^emeot:  or  respoase  thai  would  indicare  aw^rene*?,  pain  or  sprug^,  M£-  Pratt 
Msjiohiieiy  CD-old  Qol  have  -unmessed  fetat  raovcmeat  ai  she  ocscnbe*.  We  do  not  tndn 
remporatfy  t;-aries  in  second  trimjestcx  tSlaiation  and  extraction,  rinrc  it  is  a  hij^y 
Iwiiical  jiroccdure  isjd  Toonld  not  he  perfbrioed  by  soaaeonc  in  i  teaiporarj'  capadiy- 
Tfi  indtcd.  Ma-  Trait  entered  the  opcrazing  room  at  any  point  duxtag  a  DSeX.  proc<jdure, 
she:  dearly  ofci'ir  is  ihjsreprcscaffiig  what  she  saw  or  rcmecibers  it  iaconectly. 


If  j-'^u  hayc  Ach  furrhcT  cuwDon*,  pl<at*<  ftel  free  to  cootaa  o«r  t*ffi£e. 


Scpceretv^ 


r: 


^^ 


Chrii:.is.  C;u]- .  .-;j>'- RK: 
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The 
American 

College  of 
Obstetricians  and 

Gynecologists 


November  6,  1995 


The  Honorable  Robert  Dole 
Majority  Leader 
S-230,  The  Capitol 
Washington,  DC  20510 

Dear  Majority  Leader  Dole: 

The  American  College  of  Obstetricians  and  Gynecologists  (ACOG),  an 
organization  representing  more  than  35,000  physicians  dedicated  to  improving  women's 
health  care,  does  not  support  HR  1833,  the  Partial-Birth  Abortion  Ban  Aa  of  1995.  The 
College  finds  very  disturbing  that  Congress  would  take  any  action  that  would  supersede 
the  medical  judgment  of  trained  physicians  and  criminalize  medical  procedures  that  may  be 
necessary  to  save  the  life  of  a  woman.  Moreover,  in  defining  what  medical  procedures 
doctors  may  or  may  not  perform,  HR  1833  employs  terminology  that  is  not  even 
recognized  in  the  medical  community  —  demonstrating  why  Congressional  opinion  should 
never  be  substituted  for  professional  medical  judgment. 

Thank  you  for  considering  our  views  on  this  important  matter 


Sincerely, 

Ralph  W  Hale.  MD 
Executive  Director 


4t)0  I Jth Siivei. iW  \\ jshirajton.  IX"  jooij- jitW  ( :ojJft;tt^=i~ 
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JtHK 


600  Masyuano  Avenur  SW 
Suite  100  West 
Washington,  DC  20024-IS7I 
202  651-7000  •  Fax:  202  651-7001 


VinoiNiA Trotter  Bt-rTs,]D,  MSN,  RN 
Pbejioent 

Cedi  Masullo  ,  MSN.  RN 
ExECunvt  DiRECToe 


November  8,  1995 


The  Honorable  Baibaia  Boxer 
United  States  Senate 
Washington  DC  20510-0505 

Dear  Senator  Boxer 

I  am  writing  to  express  the  opposition  of  the  American  Nurses  Association  to  H.R.  1833,  the 
"Partial-Birth  Abortion  Ban  Act  of  1995",  which  is  scheduled  to  be  considered  by  the  Senate 
this  week.  This  legislation  would  impose  Federal  criminal  penalties  and  provide  for  civil 
actions  against  health  care  providers  who  perform  certain  late-term  abortions. 

It  is  the  view  of  the  American  Nurses  Association  that  this  proposal  would  involve  an 
inappropriate  intrusion  of  the  federal  government  into  a  ther<^>eutic  deciuon  that  should  be 
left  in  the  hands  of  a  pregnant  woman  and  her  health  care  provider.   ANA  has  long 
supported  freedom  of  choice  and  equitable  access  of  all  women  to  basic  health  services, 
including  services  related  to  rqjroductive  health.    This  legislation  would  impose  a  significant 
barrier  to  those  principles. 

Furthermore,  very  few  of  those  late-term  abortions  are  performed  each  year  and  they  are 
usually  necessary  either  to  protect  the  life  of  the  mother  or  because  of  severe  fetal 
abnormalities.   It  is  inappropriate  for  Congress  to  mandate  a  course  of  action  for  a  woman 
who  is  already  faced  with  an  intensely  personal  and  difficult  decision.  This  procedure  can 
mean  the  difference  between  life  and  death  for  a  woman. 


The  American  Nurses  Association  is  the  only  full-service  professional  organization 
representing  the  nation's  2.2  million  Registered  Nurses  through  its  53  constituent 
associations.   ANA  advances  the  nursing  profession  by  fostering  high  standards  of  nuning 
practice,  promoting  the  economic  and  general  welfare  of  nurses  in  the  workplace,  projecting 
a  positive  and  realistic  view  of  nuning,  and  by  lobbying  the  Congress  and  regulatory 
agencies  on  health  care  issues  affecting  nurses  and  the  public. 

The  American  Nurses  Association  respectfully  urges  you  to  vote  against  H.R.  1833  when  it 
is  brought  before  the  Senate. 


niaM^- 


ie«i  Marullo,  MSN,  RN 
:utive  Director 


Ttt  US  Mmbtr  cflir  hlrmaiiotul  Council  of  Sy 


Equjit  Opponvniry  Employer 
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P  Planned  Parenthood' 
Federation  of  America,  Inc. 


SUPPLEMENTAL  STATEMENT 
OF  DR.  MARY  CAMPBELL 


November  17,  199  5 


Hie  Bononhk  Onm.  Hatch 

Ouir 

Seoato  Jndiany  Coaamttee 

224  Didcsm  Saute  QfiEce  Building 

Wadiingtan,  DC  20310 

Dear  Senator  Hatch: 

Once  agam,  I  would  fike  to  tiiank  you  for  inviting  me  to  testify  before  the  Jodiciaiy  Committee  on 
Friday,  Novembc  17,  i^ardnig  HJL  1833/S.  939.  I  would  fike  to  eobmit  for  the  record  a 
filarifirairinn  of  medical  issues  surrounding  the  bill,  in  order  to  correct  a  migor  rmsaqircssion  left 
by  Senator  Specter's  commoos  foBowing  the  tcstiman>'  of  Vild  Wilson  and  Coreen  CosteDo. 

In  addressing  Mrs.  Wilson  and  Mrs,  Costdlo,  witnesses  before  the  committee  ^o  had  undcigane 
the  intact  D&£  procedure  for  late  pregnancy  terminations,  Seoftor  Specter  stated  that  theii- 
^ecific  sargical  procedures  would  not  have  been  forbidden  by  die  law  now  under  consideistian. 
I£s  comments  in^liod  that  unless  dicy  underwem  the  ecact  surgical  procedure  described  in  the 
asti-aboition  matenals  promoting  this  bin  —  a  breech  extraction  involving  dccon^rcssian  of  the 
fotal  skuQ  uang  scissors  —  their  saxgical  needs  would  have  been  protected  and  thdr  physician 
would  not  have  been  prosecuted  under  this  law.  I  was  still  present  at  the  hearing  at  the  time  of 
Mrs.  Wilson's  and  Mrs.  CostcUo's  statements,  and  having  also  obsen'ed  at  the  fiicihty  at  ^^ch 
ti'.'y  underwent  surgeiy,  I  fed  able  to  address  this  question  with  anthonty. 

Senator  Specter  is  incorrect  in  «enrmmg  that  the  biD  would  not  ^ipiy  to  Mrs.  Wilson  or  Mrs. 
CosteOo.  The  biD  does  not  say  *Nve  ban  'paitial-biith  abortion'  as  described  by  Dr.  Pamela 
Smith,"  or  '^e  ban  breech  extraction  and  use  of  sdssors  for  decoiqiression  of  the  fetal  slcuIL" 
Rather,  the  bill  states  that  the  cnme  it  defines  consists  of 'partially  vaginally  delivering  a  living 
fetus  before  killing  it  and  completing  the  deHveiy." 

As  I  outlried  in  vay  testimony,  it  is  not  possible  for  a  physician  to  foresee  what  precisely  will 
happen,  anatomically  speaking,  in  the  course  of  an  abortion  or  dcKveiy;  nor  can  the  time  of  a 
fetus's  demise  be  inialUbly  predicted  or  fixed.  The  biH  essentially  demands  that  no  part  of  a  fetus 
can  descend  into  the  vaginal  canal  before  fetal  demise  is  absolutely  detemuned  —  and  the  biH  does 
not  state  whether  that  demise  is  defined  as  brain  death  or  the  cessation  of  heart  foncdon.  Given 
these  &'jts,  it  is  clecx  that  physidans  p.Tfonning  intu:t  D&£  under  the  circumsLmces  descried  by 
Mrs.  Wilson  and  Mrs.  CosteDo  could,  m  ba,  be  prosecuted  should  HR.  1833/S.  939  become 
bw. 

Moreover,  in  the  record  of  the  materials  submitted  in  defense  of  this  legislation  and  the  public 
inforniation  presented  by  those  supporting  it,  the  clear  intent  to  ban  the  intact  D&E  is  present 
Indeed,  many  of  the  materials  put  forth  by  the  National  Right  to  Life  Committee  and  by  the 
authors  of  the  legisiauon  refer  by  name  to  Dr.  James  McMahon,  wio  performed  the  faract  D&E 
and  who  was  the  surgeon  for  both  Mrs  Wilson  and  Mrs.  Costdlo. 
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miMAari  StiAwnatt  «h«  1^1  taipeat  whn  iMiecaed  the  mumilttoe,  iiatad  dut"  he  wBold  adviae  May 
/■KfTlf  p»!rfnrtnmg  »lMirtinn«  n<i»  tn  affjaryt  an  ahMtinB  rf«y  Im^  aftgr  t^ 

ofpxoseciition  under  diis  bin.  fisvagne  fangoagelexves  most  iboittaiisifier  14  weeks  LMP 
open  to  potential  pnwecotua;  bnt  it  quite  de£ajt^  targets  the  intact  DAE  for  cpedfic 
pmmuptinn 

I  am  nre  that  Senator  Specter  was  as  deqily  moved  ly  tiie  tettiinoay  of  Mi&  ^KnIsoB  and  Mn. 
Costdlo  as  were  flioseofus  in  tiieandience  at  the  hearing.  Itisieasonabletfaathewoiildhope 

thrt  Ms  rffUflplWI  <n  fh**  -Sfn***  ""■»'^<  "**  jimmt^K  m  Kill  tht  wnwM  atlacJc  Ae  nwKfMl  Mitl 

pnTWia'  i1f*^<'^my  «Hfy  maiU  tn  mA  fragir.  cnmnwtfiirwi  Unfintoiatdy,  H.R.  1833/S.  939  docs 
precisely  diaL 

Sincf.reiy, 


BCaiy  Can^bdl,  MD 

Mnfical  Director 

Planned  Parcnlhood  ofMetropofitan  Wadungton 

1108  16di  Street  NW 

WadiBgton.  DC  20037 
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appendix 

Ced/vrs-Sinai  Medical  Center. 

June  27,  1995. 
Hon.  Patricia  Schroeder, 
Rayburn  House  Office  Building, 
Washington,  DC. 

Dear  Representative  Schroeder:  This  is  a  letter  to  encourage 
you  to  defeat  bills  H.R.  1833  and  S.  939.  These  bills  aim  to  ban  the 
surgical  procedure  of  second  trimester  abortion  known  as  intact  D 
&  E. 

I  am  the  Director  of  Reproductive  Genetics  and  a  perinatologist 
and  geneticist  at  Cedars-Sinai  Medical  Caiter  in  Los  Angeles.  My 
practice  consists  primarily  of  pregnant  women  who  are  referred  to 
me  by  their  Obstetrician  for  an  ultrasound  and/or  genetic  evsdua- 
tion  of  their  ongoing  pregnancy.  Sometimes  I  am  asked  to  see 
women  who  have  a  possible  abnormal  finding  on  a  prenatal 
ultrasound  done  by  another  practitioner.  I  am  usually  the  final  di- 
agnostician in  these  cases  and  I  spend  a  tremendous  amount  of  my 
time  counseling  families  about  what  I  see,  how  we  can  approach 
this  problem,  how  we  can  clarify  what  is  wrong,  and  sometimes, 
how  we  can  fix  the  fetal _  abnormality.  Often  nothing  can  be  done 
and  we  are  left  with  an  abnormal  fetus  that  is  in  the  last  second 
trimester  and  a  devastated  family.  With  ihe  help  of  their  private 
doctor,  other  geneticists,  and  genetic  counselors,  we  advise  parents 
that  we  will  support  them  in  whatever  decision  they  choose.  If  they 
continue  the  pregnemcy,  we  will  be  there  vith  them.  If  they  choose 
to  end  the  pregnancy  or  wish  to  explore  that  option,  I  refer  them 
to  Dr.  James  McMahon,  a  practitioner  of  the  type  of  abort'or  that 
is  being  singled  out  to  be  banned  in  H.R.  1833  and  S.  939. 

Dr.  McMahon  provides  an  unusual  expertise  in  the  termination 
of  late  in  gestation  flawed  pregnancies.  Without  his  help,  these 
women  would  have  to  go  through  a  pregnancy  knowing  their  child 
will  be  bom  dead,  or  worse,  will  live  a  norribly  damaged  life.  One 
concept  that  seems  to  be  lost  on  the  general  public  is  that  these 
pregnancies  can  have  a  significant  health  risk  to  the  mother.  Often 
fetuses  that  have  physical  abnormalities  will  have  increased 
amniotic  fluid  that  can  cause  uterine  atony  and  severe  maternal 
bleeding  at  birth.  Fetuses  that  have  fluid  in  their  lungs  and  bodies 
can  cause  mothers  to  experience  the  "mirror  syndrome",  where  they 
themselves  become  bloated  and  dangerously  hypertensive.  Abnor- 
mal fetuses  often  require  operative  deliveries,  and  this  puts  the 
mother  at  increased  risk  of  infection  and  death.  The  usual  type  of 
termination  of  pregnancy  is  a  traumatic  stretching  of  the  cervix 
that  then  increases  a  woman's  chance  for  infertility  in  the  future. 
The  procedure  that  is  up  for  "banning"  allows  very  passive  dilata- 
tion of  the  cervix  and  aJlows  gentle  manipulation  to  preserve  the 
very  much  desired  fertility  of  these  distraught  women.  To  put  it 
mildly,  this  is  not  just  a  "fetal  issue",  it  is  a  health  care  issue  for 
the  mother  as  well. 

Who  is  ser\'ed  by  having  malformed  children  bom  to  families 
that  cannot  financially  or  emotionally  support  them?  I  know  that 
these  decisions  are  not  taken  lightly  by  these  families.  Some  do 
continue;  and  they  are  always  back  in  my  oflice  for  prenatal  diag- 
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nosis  in  their  next  pregnancy.  Raising  a  damaged  child  is  a  sober- 
ing experience.  Why  should  families  have  to  go  through  this  once, 
much  less  again  and  again?  For  those  who  believe  this  is  "God's 
will"  I  would  challenge  them  to  be  that  child's  caretaker  for  a  day, 
a  week,  a  month,  a  lifetime.  Franidy,  I  have  the  religious  convic- 
tion that  fetal  malformations  are  not  "God's  will"  but  the  devil's 
work.  I  cannot  believe  the  Good  Lord  wants  little  babies  to  suffer 
in  this  way.  And  I  can't  believe  the  United  States  of  America's  Con- 
gress is  interested  in  causing  families  to  undergo  suffering  and 
pain  when  they  don't  have  to  experience  this  nightmare.  Under- 
going a  late  gestation  termination  of  pregnancy  is  a  terribly  heart- 
wrenching  and  soul-searching  process.  Since  I  refer  Dr.  McMahon 
a  large  number  of  families,  I  have  gone  to  his  facility  and  seen  for 
myself  what  he  does  and  how  he  does  it.  The  emotional  pain  that 
these  families  suffer  will  be  life-long.  But  they  are  comforted  by  the 
fact  that  Dr.  McMahon  is  caring,  and  gentle,  and  ultimately  life- 
affirming  in  his  approach  to  the  abortion  procedure.  Essentially  he 
provides  analgesia  for  the  mother  that  removes  anxiety  and  pain 
and  as  a  result  of  this  medication  the  fetus  is  also  sedated.  When 
the  cervix  is  open  enough  for  a  safe  delivery  of  the  fetus  he  uses 
ultrasound  guidance  to  gently  deliver  the  fetal  body  up  to  the 
shoulders  and  then  very  quickly  and  expertly  performs  what  is 
called  a  cephalocentesis.  Essentially  this  is  removal  of  cerebro- 
spinal fluid  from  the  brain  causing  instant  brain  herniation  and 
death.  I'here  is  no  struggling  of  the  fetus;  quite  the  contrary,  from 
my  personal  observation  I  can  tell  you  that  the  end  is  extremely 
humane  and  rapid.  He  provides  dignity  for  all  of  his  patients:  the 
mothers,  the  fathers,  the  extended  families  and  finally  to  the 
fetuses  themselves.  He  does  not  "mangle"  fetuses,  rather  they  are 
delivered  intact  and  that  allows  us  (a  team  of  physicians  at  Cedars) 
to  evaluate  them  carefully,  and  for  families  to  touch  and  acknowl- 
edge their  baby  in  saying  goodbye.  We  work  with  Dr.  McMahon  in 
evaluating  many  of  the  malformed  fetuses  with  careful  autopsy, 
molecular  studies,  and  dysmorphological  examinations  to  try  and 
provide  the  clearest  and  most  precise  diagnosis  we  can  for  our  fam- 
ilies as  to  why  this  happened  to  them.  Often  we  can  reassure  them 
that  this  won't  happen  again;  too  frequently  we  must  advise  them 
that  they  carry  a  genetic  mutation  that  does  have  a  risk  of  recur- 
rence. 

If  Dr.  McMahon  did  not  exist  I  will  assure  you  that  most  of  these 
families  would  simply  not  have  children.  The  divorce  and  empti- 
ness that  would  bring  is  something  that,  thankfully,  is  not  nec- 
essary now.  Certainly  we  all  pray  that  this  does  not  occur  again; 
but  if  it  does  the  family  knows  that  they  can  end  that  pregnancy 
and  try  again  until  finally  they  achieve  what  we  all  want:  a 
healthy,  happy,  whole  baby.  That  is  the  essence  of  family  values 
and  I  implore  each  and  every  person  to  see  beyond  their  own  preju- 
dices ana  walk  in  that  family's  shoes.  What  would  you  do  if  you, 
your  wife,  your  daughter,  or  your  son's  wife  had  a  fetus  with  half 
of  a  brain;  a  hole  where  its  face  should  be;  a  heart  malformation 
so  complex  that  it  will  require  years  of  painful  and  ultimately  un- 
successful surgery;  a  lethal  chormosome  abnormally  where  your 
child  would  never  recognize  you  or  itself?  Most  people  are  thankful 
there  is  another  option  besides  just  enduring  this. 
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My  goal  is  for  no  famiiy  to  have  to  experience  abortion.  I  ara 
working  a.s  hard  i;-  I  Icnov,"  how  to  understand  rnaifnnnation  h.nd 
the  wrong  s'gnals  oi'  our  genes.  Put  until  my  lofty  goal  is  realized. 
we  need  individuals  like  Jim  McMahon  to  prc^•'de  the  competent 
services  to  help  these  families.  This  is  not  just  an  individual  free- 
dom issue,  it  13  a  basic  issue  of  society.  There  is  enough  tragedy 
in  ordinary  life,  why  make  more  of  it  if  there  are  clear  and  safe 
alternatives?  If  you  decide  that  Dr.  McMahon  and  his  colleagues 
should  no  longer  he  allowed  to  practice  medicine  as  they  know  how, 
you  will  be  denying  women  and  their  families  the  basic  right  of 
freedom  of  choice  and  the  pursuit  of  happiness.  And  you  will  be 
condemning  a  generation  of  malformed  newborns  to  a  life  of  very 
expensive  pain  and  suffering.  The  payment  due  on  that  bill  is  going 
to  be  very,  very  costly  to  the  Government  because  eventually  you 
and  I  are  going  to  be  maintaining  these  children.  But  the  payment 
due  on  the  personal  grief  this  will  cause  can  never  be  adequately 
paid.  I  can't  imagine  that  any  of  you  want  to  contribute  to  that 
debt  and  you  don't  have  to.  Just  leave  Dr.  McMahon  alone  to  do 
what  he  does  best  and  let  us  all  work  toward  the  day  when  he  isn't 
needed  anymore. 

Thank  you  for  allowing  me  to  express  my  opinion. 
Sincerely, 

Dru  Elaine  Carlson.  MD. 
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TESTIMONY  ..OF    DAVID    M.    SMOLIN,     PROFESSOR.  OF    LAW, 
;   i£,    COMBBRLAND    LAW   SCMOOL,    SAMFORO   UNIVERSITY 
'r^l  '.■■■'■      BEFORE    THE   JtJDICIARY   COMMITTEE, 

"!•■  "^5  0»iITED  STATES   SENATE 

,;^qCM«:ERNING   CONSTITUTIONALITY  OF   PROHIBITING 
.■;^i'-     ;  Lj        PARTIAL- BIRTH  ABORTI<M<S 

v:  NOVEMBER   15,    19S5 

X  am ..^  submitting  this  written  testimony  to  the  Judiciary 
Committee  ^'regarding  the  constitutionality  of  a  prohibition  of 
pa rtial-bfrth  abortions,  such  as  the  one  recently  passed  by  the 
House, of  ]R(?preocntatives  .  This  testimony  represents  my  own  views 
as  a.  .  la%f'  professor,  teaching  and  writing  in  the  area  of 
constitutional  law,  and  is  not  intended  to  represent  the  views  of 
ny  employer,   Cumberland  Law  School  of  Samford  University. 

My  testimony  will  concentrate  on  two  constitutional  questions: 
First,  •ie^thc  proKibition  of  this  abortion  method  constitutional 
under  Planned  Parenthood  v.  Casev  and  other  binding  precedents?; 
and  second,;  dbea  Cbngres'is  possess  the  authority,  under  the  Commerce 
Clause -'oiE  "the  Constitution,    to  enact  this  law? 

I.     CONSTITUTIONALITY  OF  PROHIBITING  PARTIAL-BIRTH  ABORTIONS  UNDER 
PLANNED   PARENTHOOD   V.    CASEY  AND  OTHER  BINDING  PRECEDENTS 

A.    THE   UNBORN   CHILDREN" KILLED   IN  THE   BIRTH   CANAL   DURING    PARTIAL- 
BIRTH  ABORTIONS  MAY  BE  CONSTITUTIONAL  PERSCWS 

The  fetuses  or  unborn  children  killed  in  the  birth  canal 
during  partial-birth  abortions  nay  be  constitutional  persons.  The 
Supreme  Court  in  Roe  v-  Wade  held  that  "the  world  'person,  '  as  used 
in  the  Fourteenth  .Amendment,  does  not  include  the  unborn.'  410 
U.S.  113,  "158  (1973).  The  Court,  however,  has  never  addressed  the 
constitutional  status  of  those  who  are  "partially  bor.n.*  Indr-ed, 
in  Roe  the'  Court  rioted  that  the  following  Texas  statute  had  not 
been  constitutionally  challenged: 

Art.    1195.      Destroying  unborn  child. 

Whoever  is  ha  11  during  parturition  of  the  mother  destroy 
the  vitality  or  life  in  a  child  in  a  state  of  being  born  and' 
before  actual  birth,  which  child  would  otherwise  have  been" 
born  ji live,  shall  be  confined  in  the  penitentiary  for  life  or. 
for  not  less  than  five  years. 
410  U.S.   at'  118  n.'-l. 

"Parturition" ,  means  "the  act  or  process  of  giving  birth  to 
offspring,  *  Webster's  Seventh  New  Collegiate  Dictionary  615  (1967)  . 
Typical  legal  definitions  of  "live  birth"  require  complete 
expulsion  or  extraction,  whether  or  not  the  umbilical  coird  has  been 
rut  or  the  placenta  is  attached;  the  neonate  must,  after  such 
axpulsion,  evidence  signs  of  life  such  as  breathing,  heartbeat, 
Dulse,  or;  voluntary  movement.  Significantly,  "duration  of 
pregnancy"'    (and  ".hence     viability)      are     explicitly    .stated     as 

irrelevetr.L  to  the  definition  of  live  birth.  Spr.  rq-.  111.  Rev. 
Stat.,    ch.    Ill   i/2'para;'   73-1(5) ;    Fla.    Scat.    Ann.    5382.002(10). 

It  seems  reasonable  to  suppose  that  an  Infant  who  has  been 
only  partially  extracted  from  the  mother,  and  hence  not  yet  legally 
born,  rr.ight  be  considered  a  constitutional  person,  even  though  (for 
example)  only  the  head  and  shoulders  have  been  extracted  from  the 
mother.  It     would    certainly     seeiii    wrong     to     remove     all     legal 

protection  from  such  a  partially-born  nco.nate,  and  thereby  subject 
her  to  being  killed,  assaulted,  or  the  subject  of  medical 
experimentation.  In  the  same  way,  it  would  not  be  unreasonable  to 
find  that  a  fetus  delivered  into  the  birth  canal  has  already  become 
a  constitutional  person.  A  fetus  delivered  into  the  birth  canal 
has  commenced  the  journey  toward  legal  personhood  and  hence  legal 
protection,-    indeed,    where  such  a  fetus  is  or  may  be  viable,    she  or 
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he  is  literally  'inches  away  from  maintaining  a  sustainable, 
developing,  independent  life  completely  apart  from  her  mother.  It 
geems  odd  to  demand  that  such  a  journey  be  complctcQ  before  legal 
recognition  and  protection  are  assumed.  ,^  ^.  -,  ^u  ^  ^v 

It  is  difficult  to  know  whether  the  Courtc  would  find  that  the 
human  fetug  or  unborn  child  within  the  birth  canal  ig  • a 
constitutional  person,  given  the  lack  of  precedent  on  thio 
question  If  the  Court  were  to  hold  that  the  partially-born  in  the 
bi-th  canal  wore  indeed  constitutional  persons,  tnen  the 
prohibition  of  partial-birth  abortion  clearly  would  be 
constitutional,  jur-tas  a  prohibition  of  inf^nntinde  as  clearly 
con?;t  itutional  . 

B.  THE  .SUPREME  COURT  HAS  NEVER  PF.COG!MT/.Kr)  A  RIGHT  TO  ABORT  OR  KILL 
A  LIVING  HUMAN  FETUS  WITHIN  THE  EIRTH  CANAL 

Even  if  the  infant  in  the  birth  canal  (or  partially  extracted 
from  the  mother)  is  NOT  a  constitutional  person,  the  aborting  or 
killing  of  such  infant  has  never  been  held  within  the 
constitutional  right  or  liberty  to  abort.  Koe_v  WM^,  a.o  n9ted 
above,  did  not  rule  on  the  constituticnality  of  the  '■'exas  statute 
prohibiting  the  destruction  of  an  unbcrn  child  during  childbirth; 
there  are  no  subsequent  Supreme  Court  cases  addressing  this 
question.  Even  if  constitutional  personhood  does  not  begin  until 
the  process  of  childbirth  has  been  ccmpletcd,  the  abortion  right  or 
liberty,  so  far  as  we  know,  ceases  once  the  child  enters  the  birth 
canal.  Thus,  the  entire  constitutional  regime  created  by  Rpc_^... 
Wade  and  Planned  Parenthood  v.  Cas^v  is,  fo  far  a.o  can  bo  present  J  y 
discerned,  irrelevant  to  the  constiuutional  analysis  of  a  ban  on 
partial -birth  abortions.  It  would  require  an  extension  of  Roland 
Casey  to  bring  the  partial-ban  abortion  within  the  abortion  right 
or  liberty.  It  is  of  course  inpoEsible  to  knew  w:Lh  cer-ainty 
whether  the  Supreme  Court  would  be  amenable  to  such  an  extension  o. 
Roe;  one  can  note,'  however,  that  Case^  represents  a  limitation, 
rather  than  extension,  of  the  abortion  liberty.  ,  ..  •  • 

Absent  the  triggering  of  the  abortion  lib.^rcy,  a  prohibition 
on  partial-birch  abortions  would  be  constitutional  under  the 
rational  basis  test,  which  requires  that  such  prohibition  be 

rationally  related. to  a.  legitimate  governmental  interest. 

Indeed,  one  notable  feature  of  the  proposed  legislation  is 
that  it  is  supportable  by  a  variety  of  legitimate  state  interests, 
v;hich:  in  turn  reflect  a  variety  of  views  of  the  status  of  the 
fetus.  Animal  cruelty  laws  can  regulate  the  manner  in  which  cattle 
and  other  sources  of  meat  are  cared  for  and  slaughtered;  thus,  one 
who  believes  the  human  fetus  to  be  morally  equivalent  to  a  cow, 
pig,  or  other ;  aninial  source  of  food  could  rely  on  the  legitimate 
governmental  purpose  in  not  unnecessarily  subjecting  living 
creatures  to  pain,"  cruelty,  or  indignity,  even  in  the  process  of 
killing  them.  ■  In  addition,  the  propoced  ban  is  rationally  related 
to  the'  legitimate,  government  purpose  of  protecting  the  value  of 
constitutional  persons  by  drawing  a  clearer  and  broader  line 
between  abortion  and  childbirth,  and  between  the  fetus  in  the  womb 
and  the  neonate  outside  of  the  mother.  Those  concerned  with  the 
integrity  :  of  the  .  medical  profession  could  support  the  statute 
because  it  lessens  the  confusion  between  the  roles  of  physician  in 
abortion  and  in  childbirth,  and  hence  alleviates  the  fear,  moral 
outrage,  and  ipotential  moral  degradation  that  occurs  by  mixing 
these  roles.  By  contrast,  those  who  consider  the  human  fetus  to  be 
a  form  of  human  life  could  rely  on  the  purpose  of  providing  a 
modicum  of  protection  for  human  life,  by  prescribing  a  particularly 
cruel  and/or  :  painfu;i  form  of  killing,  or  by  granting  sonic- 
protection  to  the  developing  human  within  the  birth  canal. 

Under  rationality  review,  the  Court.<;  could  not  undermine  the 
constitutionality  of  the  law  because  it  did  not  proscribe  other 
seemingly  "ohocking,"  painful,  or  cruel  abortion  techniques,  such 
as  the  dismemberment  of  the  fetus  in  D  &  E  abortion.  Under 
rationality  review,  the  legislature  is  frte  to  addre.r-3  a  portion, of 
a  problem,  while  leaving  other  parts  of  the  problem  unaddresswd. 
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In  addition,  there  are  rational  reasons  for  distinguishing  between 
partial-birth  abortion/and  other  forms  of  abortion.  Methods  ot 
aborticii  that  kill  the  fetus  within  the  wciiib  do  not  preoenL  the 
same  degree  of  confusion  created  by  nixing  the  rolc3  of  the 
physician  and  .abortionist  within  the  same  procedure;  nor  do  they 
present  the  eamo  degree  of  confusion  present  by  a  killing  of  the 
ffitus  who  Is  physically  partially  born,  and  present  within  the 
birth  canal.  Similarly,  the  disnembermsnt  of  »-he  fetus  within  the 
womb,  however  morally  shocking  to  some,  does  not,  to  the  same 
degree,  blur  the  line  between  fetue  and  neonate,  aa  does  the 
killing  of  the  fetus  in  the  birth  canal. 

I 
C.  A  PROHIBITION  OF  PARTIAL-BIRTH  ABORTIONS  IS  CON-STITUTIONAL  EVEN 
IF  THE  STANDARDS  ARTICULATED  IN  VI.ANNKD  PARENTHOOD  V.  c:aSF.Y  /LRE 
APPLIED  • 

A  prohibition  of  partial -birth  aborcion.<i  would  b= 
constitutional^  even  if  the  Supreme  Court  v/crc  '.:o  apply  the 
Standards  enunciated  in  PTannpn  Porpnth.-»od  v.  Casfiv.  112  S.Cu.  2791 
f:992). 

A,  prohibition  of  this  particular  method  of  abortion 
constitutes,  in  constitutional  terms,  a  regulation  of  r.borticn.  ?>- 
prohibition  c?f  partial-birth  abortions  would  merely  altor  the 
manner  in  which  a  .minority .  of  the  snail  minority  of  abortions 
occurring  in  the  second  half  of  pregnancy  are  performed.  see. 
e.g:.,  Centers  for ; Disease  Control,  Abortion  Surveillance- -United 
States.  1990.  42  Morbidity  and  Mortality  Weekly  Report  29,  31 
(December  17,  1993) (approximately  one  '  percent  of  abortions 
performed  at  or  after  21  weeks;  four  percent  performed  at  16  to  20 
weeks);  see  Martin  Haskell,  Second  Trimester  D  &  X.  20  Weeks  and 
Beyond.  Presentation  to  National  Abortion  Federation  (Sept.  13, 
1992) (partial-abortion  method  designed  for  abortions  at  twenty 
weeks  and  beyond)  .  ■  Thus,  such  a  law  would  potentially  alter  the 
method  of  abortion  used  in  less  than  twenty  thousand  abortions  per 
year,  out  of  the  more  than  1.5  million  annual  abortions;  as  a 
practical  matter,  ■  given  current  preferences  'or  other  methods,  a 
partial -birth  abortion  ban  would  probably  have  some  influence  in 
the  choice  of  method  in  less  than  five  thousand  abortions  annually. 
Thus,  although  the  bill  passed  by  the  House  of  Representatives  is 
in  statutory  terras  a  prohibition  of  certain  conduct,  in 
constitutional  terms  it  is  a  regulation  of  abortion. 

This  conclusion  is  supported  by  a  comparison  of  a  prohibition 
of  partial-birth  abortions  with  llje  Supreme  Court's  1976 
invalidation  of  a  ban  on  saline  abortions  after  tv/elve  weeks,  in 
Planned  Parenthood  of  Missouri  v.  Danforth,  428  U.S.  52,  75-79. 
The  Supreme  Court  concluded  in  Danforth  that  68V  to  80%  of  all 
post-first-trimester  abortions  employed  the  saline  method.  428 
U.S.  at  77.  Thus,  the  ban  in  Danforth  prohibited  the  dominant 
abortion  method  for  this  period  of  pregr.a.ncy.  Furt)ior,  the  primary 
alternative  method  relied  on  by  Missouri,  that  of  prostaglandin 
instillation,  was  at  that  time  a  new  method,  and  wa3  not  proven  to 
be  available  in  Missouri;  the  Court  interpreted  the  saline  abortion 
prohibition  as  possibly  also  prohibiting  prostaglandin  abortions, 
as  well  as  potentially  safe  future  methods.  J^.  at  77-76.  Thus, 
the  Court  concluded  that  the  post-twelve  week  saline  abortion 
prohibition  "was  designed  to  inhibit,  and  ha(d)  the  effect  of 
inhibiting,  the  vast  majority  of  abortions  after  the  first  12 
weeks."  2d.  at  79.  Under  these  circumstances,  the  Missouri  law 
was  held  unconstitutional. 

By  contrast,  .Dr.  Martin  Haskell's  September  13,  1992 
presentation  to  the  National  Abortion  Federation  Introduced 
partial-birth  abortions  as  a  new  alternative  to  the  standard 
techniques  employed  in  post  nineteen  week  abortions.  Dr.  Haskell's 
paper  notes  that  current  methods  at  this  stage  include  induction 
methods,  classic  D  &  E  abortion,  and  two  modified  methods  of  D  &  E 
abortion;  Dr.  Haskell  specifically  states  that  "most  late  aocond 
trimester  abortions  are  performed  by  an  induction  method."  Muitin 
Hcskell,  supra,  at  28.   Further,  Dr.  V.'arre.n  Hern,  author  of  the 
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much-cited  text.  Abortion  Practice,  has  clearly  outlined  a  modified 
D  t  E  procedure,  employing  "adjunctive  urea  amnioinfuaion,  "  as  ^an 
effective  method  for  these  late  term  abortinns.  Spp  Warren  Hern, 
Abortion  Practice  127,  144-46  (1990) (cited  in  Martin  Haskell, 
supra ,  at  28)  .  Thus,  it  is  clear  that  a  prohibition  or  partial- 
birth  abortions  would  leave  in  place  the  currently  standard  and 
dominant  methods  of  aborf ion  during  the  second  half  of  pregnancy. 
Jhus,  the  current  law  cannot  Ibe  viewed',  as  was  the  law  in  nan  forth, 
as  having  the  purpose  ^6r  effect  of  inhibiting  the  majority  of 
abortions  during  a  certain  period.  A  ban  on  partial-birth 
abortions  is  a  true  regulation,  and  not  in  any  way  a  prohibition, 
of  abortion. 

The  present  proscription  appears  constitutional  even  under  the 
standards  applied  by  Justice  Blackmun  in  Danforth:  it  is  even 
clearer  that  the  law  is  constitutional  under  the  less  stringent 
constitutional  standards  decreed  in  Casey.  Danforth  applied  Roe's 
trimester  approach,  which  forbade  any  regulation  of  second- 
trimester  abortion  in  the  interests  of  the  fetus.  See  Danforth, 
428  U.S.  at  61  (citing  Roe  v.  Wade.  410  U.S.  113  (1973)).  Casev, 
by  contrast,  overruled  Roe's  trimester  system,  and  held  tnat  it  w,-.g 
permissible  to  regulate  abortion  throughout  pregnancy  in  the 
interestis  of  the  fetus,  or  unborn  child,  so  long  as  any 
previability  regulations  did  not  constitute  an  "undue .  burden"  on 
the  abortion  liberty.  See  112  S.Ct.  at  2818-20  (joint  opinion); 
see,  e.g.  ,.  Planned  Parenthood  v.  Casev.  114  S.Ct.  909,  910  fn  2 
(1994)  (Souter,  J. )  (joiut  opinion  sets  constitutional  standard  under 
Marks  v.  United  States.  430  U.S.  183  (1977)).  Thus,  the 
prohibition  on  partial-birth  abortions  could  be  constitutional  even 
if  Guch  prohibition  did  not  specifically  serve  the  interests  of 
maternal  health. 

A  suggestion  that  a  ban  on  partial-birth  abortion.^  rRqulres  a 
health  exception,-'  or  cannot  employ  an  affirmative  defense,  is 
misplaced,  and  apparently  is  based  o;i  a  confusion  between  abortion 
regulations,  and  abortion  prohibitions.  The  Court  has  dipcussed  a 
health  exception  in  the  context  of  abortion  prohibitions.  Ses  Foe, 
410  U.S.  at  163-64.  The  House  bill,  by  contrai^t,  is  a  regulation 
of  abortion  affecting  the  choice  of  abortion  method,  rather  than 
the  choice  of  whether  or  not  to  abort.  Such  a  recnilar.ion  of 
abortion  ia  constitutional  under  Casev  without  a  healtJi 
"exception . " 

The  proposed  prohibition  on  its  face  applies  throughout  . 
pregnancy;  however.  Dr.  Haskell  claims  to  have  developed  the  method 
for  use  at  twenty  weeks  and  beyond,  and  has  noted  that  a  cnlleag\ie 
uses  "a  conceptually  similar  technique"  "up  to  32  weeks  or  more." 
Martin  Haskell,  supra,  at  27-28,  33.  Thus,  the  method  apparently 
is  only  applicable  to  the  period  shortly  before,  and  the  period 
after,  viability.  Constitutional  a.nalysis  of  the  prohibition  under 
Casey  therefore  requires  a  bifurcated  approach. 

Under  Planned  Parenthood  v.  Casey,  previability  regulations  ot 
abortions  are  constitutional  so  lo.ng  as  they  do  not  constitute  an 
undue  burden  on  the  abortion  liberty.  Sfc  112  S.Ct.  at  7,8]S-21. 
The  essence  of  the  undue  burden  tcsz  is  the  question  of  whether  the 
law,  on  its  face,  places  a  "substantial  obstacle"  on  the  v/omari's 
liberty  that  effectively  deprives  her  of  the  right  to  make  the 
"ultinate  decision"  of  whether  or  not  to  abort.  See  id.  Given 
the  existence  of  several  standard  abortion  techniques  for 
previability  abortions,  other  than  partial -birth  abortions,  it  is 
clear  thai:  this  prohibii-ion  w  uJd  no:  constitute  an  undue  burder>. 

The  primary  application  of  this  regulation  of  abortion  to  the 
second  half  of  pregnancy  further  suggests  a  lenient  constitutional 
standard  of  review'.  .  The  Supreme'' Court  in  Webster  v-  Reproductive 
Health  Serv. .  492'  U.S.  490,  513-20  (1989),  upheld  a  viability 
testing  requirement  at  twenty  weeks,  based  on  the  common  tendency 
to  miscalculate  gestational  age  by  as  much  as  four  weeks;  Justice 
O'Connor's,  concurring  opinion  stressed  the  permissibility  of  a 
presumption  of  viability  at  twenty  weeks,  and  the  permissibility  of 
regulating  abortion  during  the  period  when  "viability  is  possible." 
See  492  U.S.  at  525-31.  It  appears  that  regulations  of  abortion 
operating  at  the  periphery  of  viability  (which  can  occur  as  earlv 
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as  23  Co  24  weeks  according  to  Casey.  112  S.CC.  at  2811,)  benefit 
in  some  v;ays  from  the  more  lenient  standards  applicable  to 
poBtviabillty  abortions. 

Further,  it  .should  be  underscored  that  any  claims  that 
partial -birth  abortions  are  superior  to  the  stemdard  existing 
techniques  must  be  evaluated  separately  for  previability,  and 
postviability,  abortions.    The  undue  burden  standard  is  only 
relevant  to  previability  abortions;  after  viability,  the  otaLe  may 
actually  proscribe!; some  abortions.  See  Casey.  112  S.CC.  at  2816 ■: 
17,  2821.   Thus,  for  example.  Dr.  Haskell's  concern  regarding  the 
"toughness  of  fetal  tissues*  at  'twenty  weeks  and  beyond, "  making 
dismemberment  (and  hence  claooic  D  &  E  abortion)  difficult,  at  some 
point  becomes  less  significant,  for  within  several  weekc  the 
toughening  fetal  tissues  comprises  a  vi;»ble  fetus,  or,  as  the  Casey 
joint  opinion  described  it,  an  "  Independent  ...  second  life,"  or 
"developing  child.!;  112  S.Ct.  at  2817.  To  gain  the  burden  of  the 
undue  burden  standard,  a  physician  would  have  to  demonstrate  that 
there ,  was  no  medically-viable  alternative  method  of  abortion, 
during  this  short  period  from  twenty  weeks  to  viability  at  twenty- 
three  to  twenty- four  weeks.    Yet,  even  Dr.  Haskell's  paper 
documents  the  alternatives  of  induction  methods,  and  of  Dr.  Hei'n's 
technique  for  softening  the  fetal  tissues  prior  to  D  t  E  uboition. 
Upon  viability,   the  state  can  proscribe  some  abortions, 
because  "the  independent  existence  of  the  second  life  can  In  reason 
and  all  fairness  be    the  object  of  state  protection  that  now 
overrides  the  rights  of  the  woman."  Cawev,  117  S.Ct.  at  2817;  neo 
alsQ  Roe  v.  Wade.  410  U.S.  113,  163-64  (1973).  The  proposed  ban  on 
partial-birth  abortions  is  merely  a  regulation  of  abortion,  and 
therefore  is,  in  its  application  to  the  abortion  of  viable  fetuses, 
well  within  constitutional  limite.   The  Supreme  Court  has  never 
given  women  the  right  to  demand  that  the  viable  'developing  child,  " 
C^sev.  112  S.Ct.  at  2817,  be  killed  in  the  birth  canal. 

Both  before  and  after  viability,  the  statute  would,  in  the 
broad  sense,  be  subject  to  lenient  rational  baiio  review,  w}iicli 
would  require  that  the  prohibition  of  partial -birth  abortions  be 
rationally  related  to  some  legitimate  governmental  interest.   This 
is  the  same  lenient  review  applied  in  the  modern  era  to  economic 
regulatory  review,  and  laws  are  almo.st  alv.'ays  found  constitutional 
under  this  standard  of  review.  Public  onorality,  for  example,  is  a 
legitimate  governmental  interest.   Thus,  a  sense  of  particular 
moral  outrage  at  partial -birth  abortions  would  be  a  sufficient 
reason  to  sustain  the  layr.  The  spectre  of  partially  delivering  a 
fetus,  and  then  suctipaing  her  brains,  mqy  mix  the  physician's 
disparate  rolea  at  childbirth  and  abortion  in  such  a  way  as  to 
particularly  shock  the  conscience.   In  childbirth  the  physician 
considers  the  fetus  her  "second  patient,"  and  thus  works  to  guard 
and  protecc  the  life  and  health  of  the  fetus;  by  contrast  in 
abortion  the  physician  often  acts  directly  to  kill  the  fetus  as  a 
part  of  the  abortion  procedure.   Proscribing  a  procedure  that 
seems,  even  momentarily,  to  evoke  simultaneously  these  disparate 
roles  is  itself  a  ^legitimate  governmental  purpose." 

Further  legitimate  purposes  for  the  law  would  include 
protecting  respect  for  human  life,  and  for  constitutional  persons, 
by  not  permitting  a  fetus  present  in  the  birth  canal  to  be 
deliberately  assaulted  and  killed.  The  birth  canal  represents,  in 
constitutional   terms,   the  passage  from  constitutional  non- 
personhood  to  recognition  and  protection  as  a  coast itutxonal 
person;  even  a  viable  fetus  is  not  a  constitutional  person  within 
the  womb,  while  even  a  nonviable  fetus  aborted  or  born  alive 
apparently  is  a  constitutional  person  after  birth,  particularly  if 
the  fetus  ■  is  of  substantial  size  and  development.   see,  e.g.,' 
Showery  v.  State.  690  S.W.2d  689  (Tex.App.  8  Dist .  1985)  (upholding 
murder  conviction  when  physician,  subsequent  to  abortion,  killed 
infant;  noting  that  viability  is  irrelevant  upon  birth) .    A 
physician  deliberately  killing  a  fetus  whom  the  pliyaician  has  moved 
partway  on  the  journey  from  nonpersonhood  to  personhood,  and  who  is 
physically  literally  on  the  verge  of  constitutional  personhood, 
undermines   respect   for   human   life   and   for   const itutional 
personhood,  because  such  a  fetus  appears  indistinguishable  from  a 
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conscicutional  person.  Requiring  K-hat  the  £«lus  bi.-  killed  wiLhi;. 
the  womb,  rather  than  v;ithin  the  birth  canal,  in  a  small  way  widens 
the  line  between  permissible  and  impermiGsiblc  conduct.  It 
undernines  respect  for  constitutional  persons,  and  tor  human  life, 
to  deliberately  bring  a  fetus  within  proximity  cf  const Icutional 
personhood,  and  then,  as  such  fetus  lies  literally  within  inches  oC 
constitutional  personhood,  assault  and  kill  her. 

II.  CONGRESSIONAL  AUTHORITY  UNDEH  THE  COMMERCE  CLAU.St; 

Co.ngress  possesses  ample  authority  under  the  Commerce  Clause 
of  the  Constitution..  U.S.  Const.,  Art.  I,  §  8,  cl .  3,  to  enact  the 
proposed  prohibition  of  partial-birth  abortions. 

A.=  a  starting  point,  the  testimony  of  the  Attorney  General, 
regarding  the  then-proposed  Freedom  ot  ."Access  to  Clrnic  Entrances 
Act,  is  useful: 

The  prpifision  of;  abortions  services  is  commerce.  The 
entities  that  provide,  these  services,  includiing  clinics, 
physician's  offices,  and  hospitals,  purchase  or  lease 
facilities,  purchase  and  sell  equipment,  goods,  and  services, 
employ  people,  and  generate  income.  Not  only  do  their 
activities  have  an  effect  on  interstate  commerce,  but  they 
engage  directly  in  interstate  coranerce ,  It  should  be  easy  to 
cocurnent  that  they  purchase  medicine,  medical  supplies, 
surgical  instruments,  and  other  supplies  produced  in  other 
States. 

.  .Moreover,  it  is  well-established  chat  many  serve 
significant  numbers  of  patients  from  other  States.  For 
example,  in  2ray  v.  Alexandria  Women's  Healtla  Clinic,  113 
S.Ct.  at  762,  the  Supreme  Court  accepted  the  district  court's 
finding  that  substantial  numbers  of  patients  at  abortion 
clinics  in  the  Washington,  D.C.,  area  traveled  interstate  to 
obtain  the  cervices  of  the  clinics.  In  Wichita,  KS,  the' 
Federal  district  court  found  that  some  11  percent  of  the 
patients  at  one  clinic  came  from  out  of  State.  See  New  York 
Stute.NOH  v.. Terry,  886  F.2d  ft  1360  (many  women  travel  f.roca 
ouc-of -State  to  New  York  clinics).  Thus,  there  can  be  little 
doubt  that  abortion  providers  are  engaged  in  interctate 
coiamerce  ana  Congress  should  net  have  difficulty  developing  a 
legislative  record  allowing  it  to  make  such  a  finding. 

Ptc'pared  Statement  of  Attorney  General  Janet  Reno,  Hearing  Eefo^'e 
the  Committee  on  Labor  and  Human  Resources,  United  States  Senate, 
lOjrd  congr.  ,  lot  Sess.,  on  the  Freedom  of  Acces.q  to  Clinic 
LL.rar.ces  Act  of  1993,  May  12,  1993,  at  16. 

Tii'j  relatively  few  number  of  abortion  providers  who  perform 
partial  birth  abortions  appear  particularly  likely  to  be  involved 
in  serving  out-cf-btate  patients,  give-;  the  relatively  i^pccialized 
nature  of  the  services  they  provide.  Sorre  providero  of  abortion 
services  do  not  perform  abortions  in  the  second  half  of  pregnancy, 
during  the  pcrioc'  for  which  parti ai-birth  abortions  were  designed; 
thus,  those  abortion  providers  who  provide  late  term  abortions  are 
oven  more  likely  to  receive  referrals,  and  patienca,  from  out.side 
of  th.3ir  immediate  geographical  area. 

T.^e  Supreme  Court's  recent  decision  in  United  States  v.  I^pe?, 
115  S.Ct,  1624  (1995),  does  not  alter  the  conclusion  that  Congres.g 
possesses  the  authority  to  enact  the  proposed  ban  on  partial -birth 
abortions.   Lopez  concerned  the  proscription  of  a  nvjncorniiieicidl 
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"cz:\.iy:  the  po;;sc-ssioii  of  a  firearm  in  a  school  zone.  The 
United  States  argued  unsuccessfully  chat  this  noncommercial 
accivity  substantially  affected  interstate  couuiicrce  becau«ie  of  its 
negative  impact  upon  education.  115  S.Ct.  at  1632.  The  Court 
rejected  the  dissent's  view  that  schools  (including  public  schools) 
are  ccuunercial.  115  S.Cc.  at  1633.  The  Court  also  noted  the  lack 
of  any  "juriedictional  clement  which  would  ensure,  uhroiigh  case-by 
case  inquiry,  that  the  firearm  pcssession  in  question  affects 
interstate  commerce.*   115  S.Ct.  at  1631. 

Lsce^.does  not  present  ^ny  reason  to  questi.on  the  Attorney 
Geneiral's  conclusion  that  *"{t]he  provision  of  abortion  services  ig 
commerce,"  see  suprc^.  at  least  where  payment  is  received,  from  some 
source,  for  the  services.  Abortion  services  would  generally  be 
classed  within  thi^  broader  category  of  medical  cuid  health  care 
services,  for  purposes  of  commerce  clause  analysis.  Health  care 
constitutes,  as  the  Congress  well  knows,  a  large  and  significant 
portion  of  the  national  econcmy,  and  it  would  seem  absurd  to  hold 
that  an  industry  comprising  one-se%-£nth  of  the  national  economy 
could  not  be  regulated  under  the  commerce  clause. 

The  regulation  of  abortion  services  is  therefore  a  regulation 
of  commerce,  and  this  alone  sufficiently  distinguishes  the  proposed 
ban  from  ■  Looez.  ., which  concerned  an  attempted  regulation  of 
noncommercial  activity.  The  House  bill,  moreover,  limits  its  reach 
to  "[wjhoever,  in  or  affecting  interstate  or  foreign  commerce," 
performs  a  partial -birth  abortion,  and  thus  the  statute  contains 
the  individualized  jurisdictional  requirement  lacking  in  Lopez. 
Such  em  individualized  detemination  is  unnecessary  to  safeguard 
the  constitutionality  of  the  statute,  but  its  existence  further 
brings  the  statute  well  within  the  ambit  of  Congressional 
authority,  even  after  Lopez . 
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Michael  Stokes  Paulsen 

c/o  University  of  Minnesota  Law  School 

229  19th  Ave.  S. 

Minneapolis,  MN  55455 

(612)  625-0018 


November  22,  1995 


The  Honorable  Orrin  Hatch 
United  States  Senate 
Committee  on  the  Judiciary 
Washington,  DC  20510-4402 

Dear  Chairman  Hatch: 

You  have  asked  my  legal  opinion  concerning  the 
constitutionality  of  H.R.  1833,  which  would  ban  partial-birth 
abortions,  and  my  appraisal  of  the  constitutional  objections  made 
to  it  by  the  Department  of  Justice  and  by  Professor  Seidman  and 
Professor  Tribe.  I  am  a  law  professor  at  the  University  of 
Minnesota  Law  School,  where  I  teach  and  write  extensively  in  the 
area  of  constitutional  law  (among  other  areas) .  I  offer  my  opinion 
in  a  private  capacity;  my  views  do  not  reflect  the  position  of  the 
University  of  Minnesota. 

T  have  reviewed  the  testimony  and  opinion  letters  asserting 
various  constitutional  objections  to  this  legislation.  In  my 
opinion,  those  objections  are  without  merit.  H.R.  1833  presents  no 
substantial  constitutional  issue. 

The  only  colorable  constitutional  objection  to  H.R.  1833 
raised  by  the  bill's  opponents  is  that  the  bill  does  not  provide  an 
exception  from  the  ban  on  partial-birth  abortions  where  a  physician 
believes  that  a  partial-birth  abortion  is  necessary  to  preserve  the 
"health"  of  the  mother.  The  Supreme  Court  has  held  that  pre- 
viability  abortion  regulations  may  not  place  an  "undue  burden"  on 
a  mother's  decision  to  obtain  an  abortion  and  that  post-viability 
abortion  regulations  (and  even  prohibitions)  are  permissible  so 
long  as  they  provide  an  exception  where  an  abortion  is  necessary  to 
save  the  life  or  health  of  the  mother.  Planned  Parenthood  v. 
Casey.  112  S.  Ct.  2791,  2821  (1993)  .  Thus,  an  abortion  regulation 
that  prohibited  abortions  even  where  medically  necessary  to  save 
the  life  or  health  of  the  mother  would  be  unconstitutional.  The 
Department  of  Justice,   and  Professor  Seidman  of   Georgetown 


353 

University,  assert  that  H.R.  1833  would  be  a  law  of  this  type. 

The  crucial  flaw  in  the  argument,  however,  is  that  H.R.  1833 
would  ban  only  a  particular  abortion  method.  It  does  not  ban 
abortions  per  se.  The  record  of  testimony  received  by  this 
Committee  certainly  permits  Congress  to  make  the  factual  judgment 
that  the  partial-birth  method  of  abortion  is  not  one  that  is 
reasonably  necessary  to  preserve  maternal  health.  At  every  stage 
of  fetal  development,  alternative  abortion  methods  exist  that, 
where  performed  by  competent  medical  personnel,  are  sufficient  to 
protect  maternal  health.  From  the  testimony,  it  appears  that  the 
partial-birth  method  of  abortion  is  used  primarily  for  the 
convenience  of  the  abortionist;  it  is  not  necessary  in  order  to 
save  maternal  health.  If  the  Committee  wishes,  it  could  make 
explicit  factual  findings  to  this  effect  in  the  Committee's  report 
on  this  bill.  (While  I  do  not  believe  this  is  constitutionally 
required,  it  would  serve  further  to  buttress  the  constitutionality 
of  this  legislation  and  make  clear  Congress'  rejection  of  any 
contrary  factual  assertion  by  opponents  of  the  bill.) 

In  short,  the  bill  need  not  contain  a  "health"  exception  to  a 
ban  on  a  particular  abortion  method,  where  Congress  reasonably 
finds  that  such  method  is  not  necessary  to  preserve  maternal 
health.  The  record  of  testimony  before  this  Committee  certainly 
supports  such  a  finding.  I  believe  that  there  is  no  reasonable 
likelihood  that  the  Supreme  Court  would  upset  Congress' 
-determinations  in  this  regard  and  find  H.R.  1833  unconstitutional 
on  this  ground. 

The  remaining  constitutional  objections  to  H.R.  1833  are 
flatly  meritless.  The  bill  provides  an  exception  to  the  criminal 
ban  on  partial-birth  abortions  where  such  an  abortion  is  shown  to 
have  been  necessary  to  save  the  life  of  the  mother.  The  fact  that 
such  exception  is,  as  a  matter  of  evidentiary  burdens,  made  an 
affirmative  defense  that  the  defendant  must  establish  is  of  no 
constitutional  consequence.  Congress  reasonably  may  conclude  that 
partial-birth  abortions  are  almost  never  justified  as  necessary  to 
save  the  life  of  the  mother  and,  as  a  consequence  of  this  judgment, 
require  defendants  to  raise  and  prove  such  an  extraordinary  and 
unlikely  claim  as  an  affirmative  defense.  The  "vagueness" 
objections  to  the  bill  are  similarly  meritless.  H.R.  1833's  terms 
are  definite  and  precise;  they  give  clear  notice  of  the  conduct 
that  is  prohibited  and  the  scope  of  the  exceptions  created. 

With  all  due  respect,  some  of  the  arguments  against  H.R.  1833 
are  so  frivolous  as  to  leave  the  impression  that  the  bill's 
opponents  are  grasping  at  straws  in  an  effort  to  find  some  basis 
for  opposing  the  bill  on  constitutional  grounds.  Professor  Seidman 
suggests,   for  example,  that  H.R.  1833  might  be  vulnerable  on 
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grounds  of  "gender  discrimination,"  because  it  creates  a  (fallback) 
cause  of  action  in  favor  of  maternal  grandparents  of  a  partially- 
born  child  whose  life  is  aborted  by  this  procedure,  where  the 
mother  is  under  eighteen  years  of  age,  but  does  not  create  an 
analogous  cause  of  action  in  favor  of  paternal  grandparents.  This 
argument  borders  on  the  absurd.  It  is  only  as  a  consequence  of  the 
abortion  right  being  defined  by  the  Supreme  Court  as  exclusively 
the  mother's  right  that  the  residuary  rights  (if  any)  of  the  father 

are  unavoidably  defined  by  that  role.  And  it  is  only  as  a 
consequence  of  the  Supreme  Court's  holdings  that  parental  notice  or 
consent  can  only  be  required  where  the  aborting  woman  is  a  minor 
that  maternal  grandparents  can  be  accorded  a  cause  of  action  only 
in  such  circumstances.  In  short,  the  contours  of  the  private  cause 
of  action  for  violation  of  H.R.  1833  track  the  judicially-created 
contours  of  the  abortion  right  itself.  It  is  strange  indeed  to 
call  this  gender  discrimination:  on  Professor  Seidman's  reasoning, 
exclusion  of  the  father  from  the  abortion  decision  (which,  of 
course,  is  the  Supreme  Court's  current  interpretation  of  the 
Constitution)  constitutes  gender  discrimination  in  violation  of  the 
Constitution.  I  do  not  think  that  Professor  Seidman  seriously 
means  to  take  such  a  position. 

Professor  Laurence  Tribe's  letter  of  November  6,  1995  to 
Senator  Boxer  and  Senator  Kennedy,  commenting  on  the  proposed 
partial-birth  abortion  ban,  strikes  a  more  balanced  tone. 
Professor  Tribe  stops  short  of  claiming  that  the  legislation  is 
unconstitutional.  Rather,  he  appears  to  maintain  only  that  if  the 
bill  banned  an  abortion  procedure  that  was  "the  only  means  of 
avoiding  damage  ...  to  the  health  of  the  women  for  whom  the 
procedures  are  employed,  and  even  when  the  fetus  involved  is  not 
yet  viable,"  the  bill  would  be  in  tension  with  certain  language  in 
Casey  and  in  Roe  v .  Wade .  As  noted  above,  however,  H.R.  18  3  3  does 
not,  as  a  factual  matter,  restrict  abortion  necessary  to  preserve 
maternal  health.  Thus,  H.R.  1833  simply  does  not  constitute  a 
restriction  of  the  sort  that  Professor  Tribe  hypothesizes. 
Moreover,  even  on  the  assumption  that  H.R.  1833  were  such  a  ban,  it 
is  noteworthy  that  Professor  Tribe  candidly  acknowledges  that  one 
could  not  say  with  any  degree  of  assurance  that  the  current  Supreme 
Court  would  strike  down  such  a  ban  on  a  particular  abortion  method. 

In  sum,  there  is  no  meritorious  constitutional  objection  to 
H.R.  1833.  If  this  measure  were  to  be  judicially  challenged  on  the 
basis  of  the  objections  presented  in  the  testimony  before  this 
Committee,  I  have  every  confidence  that  its  constitutionality  would 
be  upheld. 


Sincerely, 

Michael  Stokes  Paulsen 


Sincerely,        ^^ 
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WILUAM   P.    BARR 


November  28, 1995 


The  Honorable  Orrin  G.  Hatch 

Chairman 

Committee  on  the  Judidaiy 

United  States  Senate 

Washington,  D.C.  20510 

Dear  Mr.  Chairman: 

At  your  request,  I  have  reviewed  H.R.  1833,  the  Pardal-Birth  Abortion  Ban 
Act  of  1995,  together  with  the  testimony  submitted  at  the  recent  hearing  of  your 
Committee  on  this  bill  and  other  record  material  before  the  House  and  the 
Senate.  In  particular,  I  have  examined  the  legal  argmnents  that  opponents  of  the 
bill  have  made.  As  I  outline  here,  it  is  my  firm  judgment  that  H.R.  1833  is 
constitutional,  is  consistent  wilh  the  applicable  Supreme  Court  precedents,  and  is 
not  in  any  respect  legally  problematic. 

H.R.  1833  would  generally  ban  one  novel  and  particularly  gruesome 
procediu-e  of  late-term  abwtion.  While  the  arguments  in  opposition  to  HJR.  1833 
appear  to  have  shifted  substantially  over  time,  I  will  address  here  what  I 
understand  to  be  the  principal  current  legal  arguments.  Further,  I  will  assume, 
for  purposes  of  this  letter,  that  the  killing  of  a  partially-born  fetus  is  an 
"abOTtion."  (But  see.  Testimony  of  Professor  Kmiec  on  November  17, 1995.) 

(1)  Opponents  of  H.R.  1833  claim  that  it  is  constitutionally  defective  in  that 
it  does  not  include  an  exception  for  abortions  necessary  to  preserve  the  mother's 
health.  While  superfidally  appealing,  this  claim  does  not  withstand  scrutiny. 

It  is  true  that  H.R.  1833  does  not  contain  an  exception  for  abortions 
necessary  to  preserve  the  mother's  health.  But  this  is  constitutionally  immaterial 
for  two  reasons.  Fu^,  H.R.  1833  bans  only  one  procedure  for  late-term  abortion. 
In  those  tragic  cases  where  the  mother's  health  is  genuinely  and  significantly 
endangered  by  continuing  her  pregnancy,  there  remain  available  to  her,  should 
she  choose  to  abort  her  child,  well-established  methods  of  late  term  abortion. 
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Sec»nd,  compelling  evidence  in  the  record  establishes  that  the  partial-birth 
abortion  procedure,  far  from  offering  any  health  advantages  over  other  late-term 
methods,  in  fact  poses  greater  dangers  to  the  life  and  health  of  the  mother.  This 
is  one  matter  on  which  there  has  been  agreement  among  noted  medical  experts 
on  both  sides  of  the  abortion  debate. 

For  example.  Dr.  Warren  Hem,  a  leading  practitioner  of  late-term 
abortions  and  author  of  the  most  widely  used  textbook  on  abortion  standards  and 
procedures,  has  expressed  his  "very  serious  reservations  about  [the  partial-birth 
abortion]  procedure."  According  to  the  American  Medical  News  (Nov.  20, 1995), 
a  publication  of  the  American  Medical  Association: 

TJr.  Hern's  concerns  center  on  claims  that  the  procedure  in  late-term 
pregnancy  can  be  safest  for  the  pregnant  women,  and  ri^at  without  this 
procedure  women  woxUd  have  died.  'I  would  dispute  any  statement 
that  this  is  the  safest  procedure  to  use,*  he  said.  .  .  . 

"Dr.  Hem  said  he  could  not  imagine  a  circumstance  in  which  this  pro- 
cedure would  be  safest." 

Dr.  Pamela  Eleashia  Smith,  the  Director  of  Medical  Education  in  the 
Department  of  Obstetrics  and  Gynecology  at  Mt.  Sinai  Hospital  in  Chicago, 
testified  to  the  Senate  Judiciary  Committee  that  partial-birth  abortions  "carry  with 
them  significant  risks  to  maternal  health."  Dr.  Smith  observed  that  the  partial- 
birth  abortion  procedure  has  never  been  the  subject  of  controlled,  supervised 
studies  and  has  not  been  approved  by  institutional  review  boards.  As  she  further 
pointed  out: 

"[S]  ince  the  partial-birth  abortion  procedure  requires  three  days 
of  forceful  dilation  of  the  cervix,  the  mother  could  develop  cervical 
incompetence  in  subsequent  pregnancies,  resulting  in  spontaneous 
second-trimester  pregnancy  losses  and  necessitating  the  placement 
of  a  cerclage  (stitch  around  the  bottom  of  the  womb)  to  enable  her 
to  carry  a  baby  to  term.  It  is  therefore  a  fact  that  this  procedure  repre- 
sents a  risk  to  future  fertility  of  the  patient.  It  does  not  represexit  the 
safest  way  for  the  patient  to  maintain  her  fertility,  as  abortion  advocates 
proclaim.  .  .  . 
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"In  shorty  there  are  absfdutely  no  obstetrical  situations  encountered 
in  this  oountry  whidi  require  a  partially  d^vered  human  fetus  to 
to  be  destroyed  to  pteserve  the  U(e  or  health  of  the  motiier." 
(Emphasis  in  original.) 

According  to  Dr.  Smith,  the  onlv  interest  served  by  the  partial-birth  abortion 
procedure  is  tine  "convenience"  or  the  abortionist. 

Dr.  Nancy  Romer,  a  dlnical  professor  in  the  Department  of  Obstetrics  and 
Gynecology  at  Wright  State  Univo'sity  School  of  Nfedidne  in  E)ayton,  Ohio,  and 
vke  chairman  of  the  Department  of  Obstetrics  and  Gynecology  at  Kfiami  Valley 
Hospital  in  Dayton,  provided  similar  testimony.  Dr.  Romer  noted  that  "[tlheie  is 
simply  no  data  anywhere  in  the  medical  literature  in  regards  to  the  safety  and 
efficacy"  of  partial-birth  abortion  and  that  "[t]his  is  clearly  not  the  standard 
manner  that  new  procedures  are  evaluated  by  the  medical  community."  Dr. 
Romer  further  testified  that  "if  a  woman  has  a  serious,  life  threatening,  medical 
condition  [the  partial-birth  abortion]  procediire  has  a  sig;mficant  disadvantage  in 
that  it  takes  three  days."  By  contrast,  other  methods  of  late-term  abortion  provide 
"safe  alternatives." 

Congress  could  therefore  reasonably  conclude  from  the  record  (and  the 
House  obviously  has  concluded)  that  the  partial-birth  abortion  procedure  is  not 
safer  for  a  mother's  health  dian  other  available  -  and  well-established  - 
alternatives.  It  would  therefore  be  pointless  to  indude  a  health  exception  in  H.R. 
1833  because  this  exception  could  not  be  legitimately  invoked.  Indeed,  aware  of 
the  maimer  in  which  health  exceptions  to  abortion  regulations  are  vulnerable  to 
widespread  abuse.  Congress  could  rightly  fear  that  inclusion  of  a  gratuitous 
health  exception  would  eviscerate  the  prohibition  of  Hit  1833  -  all  to  the  actual 
detriment  of  the  health  of  mothers  on  whom  partial-birth  edx>rtion  practitioners 
would  ii\flict  their  more  convenient  procedure  in  lieu  of  the  safer  alternatives. 
Because  H.R.  1833  would  not  Impede  mothers  facing  genuine  and  significant 
health  risks  from  pursuing  these  safer  alternatives,  it  is  fully  consistent  with  the 
Supreme  Court's  requirement  that  abortion  be  available  where  necessary  for  the 
preservation  of  the  health  of  the  mother. 
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(2)  Opponents  of  H.R.  1833  also  argue  that  its  exception  for  abortions 
necessary  to  save  the  life  of  the  mother  is  constitutionally  inadequate  because  it  is 
structured  as  an  affirmative  defense,  with  the  defendant  having  the  burden  to 
prove  the  defense  by  a  preponderance  of  the  evidence.  In  my  judgment,  this 
objection  is  meritless. 

It  ifi  common  for  the  criminal  law  to  place  on  defendants  the  bxirden  of 
proving  defenses,  and  the  Supreme  Court  has  made  clear  that  the  government 
has  broad  leeway  to  do  so.  Moreover,  evidentiary  burdens  can  fairly 
accommodate  practical  realities,  including  which  party  has  best  access  to  the 
relevant  evidence.  There  can  be  no  question  that  the  physician  who  performs  a 
partial-birth  abortion  is  uniquely  well-positioned  to  establish  that  he  or  she 
reasonably  believed  both  that  the  abortion  was  necessary  to  save  the  mother's  life 
and  that  no  other  procedure  would  suffice.  To  place  on  such  physician  the 
modest  burden  of  proving  these  facts  by  a  preponderance  of  the  evidence  -  the 
easiest  evidentiary  standard  to  satisfy  -  is  perfectly  proper  under  these 
circiunstances. 

The  fact  that  a  particular  partial-birth  abortion  would  be  protected  under 
Supreme  Court  case  law  if  necessary  to  save  the  life  of  the  mother  does  not 
preclude  structuring  tiiis  life-of-the-mother  exception  as  an  affirmative  defense. 
This  proposition  is  dearly  proven  by  the  fact  that  it  is  constitutional,  in  a 
homicide  case,  to  place  the  affirmative  defense  of  self-defense  on  the  defendant. 
For,  under  the  reasoning  of  Planned  Parenthood  v.  Casey,  it  is  dear  that  the 
constitutional  "liberty"  interest  must  subsiune  an  individual's  right  to  defend 
himself  agciinst  unjust  attack.  Indeed,  the  life-of-the-mother  exception  depends 
on  (and  expands  ujxjn)  this  prindple.  So,  just  as  a  homidde  defendant  may 
constitutionally  be  required  to  provide  the  affirmative  defense  of  self-defense 
even  though  his  conduct  would  be  constitutionally  proteded  if  the  defense  is 
proven,  so  may  a  defendant  to  a  charge  of  having  committed  a  partial-birth 
abortion  be  constitutionally  required  to  prove  the  life-of-the-mother  affirmative 
defense  that  H.R.  1833  creates. 

(3)  Some  have  also  asserted  that  H.R.  1833  is  unconstitutionally  vague.  To 
read  H.R.  1833  is  to  refute  this  charge.  The  legislation  is  carefully  crafted  and,  I 
submit  with  due  respect,  far  more  dear  and  precise  than  much  criminal 
legislation  that  Congress  enacts. 
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(4)  Finally,  I  understand  that  some  concerns  have  been  expressed  about 
how  H.R.  1833  would  interact  with  the  misprision-of-felony  statute,  18  U.S.C.  §  4. 
There  should  not  be  any  genuine  concern  that  this  interaction  would  lead  to  any 
unintended  liability,  since  section  4  of  Tltie  18  requires  proof  (beyond  a  reasonable 
doubt)  of  an  affirmative,  overt  act  of  concealment  of  a  felony.  Mere  failure  to 
report  a  felony  is  dearly  insufficient  to  trigger  liability  under  section  4.  Therefore, 
the  various  hypothetiads  that  have  been  raised  arc  inapposite.  (Of  course,  if 
there  were  a  problem  witih  section  4,  the  pvoblem  would  not  be  unique  to  its 
interaction  with  H.R.  1833,  and  the  appropriate  response  would  be  to  amend 
secticm  4,  not  to  defeat  HJL  1833.) 


Ilvank  you  for  inviting  my  views.  If  I  can  be  of  further  assistance  to  you 
and  your  Committee  on  this  or  any  other  matter,  please  do  not  hesitate  to  call 
upon  me. 

Sincerely, 


WPB/dh 
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The  Honorable  Onin  Hatch 
Senate  Judiciaiy  Coiamittec 
US  Senate 

135  Rossell  Senate  Office  Building 
Washington,  DC  205 10 

Dear  Senator  Hatch: 

I  would  like  to  submit  the  following  information  on  behalf  of  the  National  Abortion 
Federation  to  be  included  in  the  record  of  the  Judiciary  Committee  Hearings  on  H.R. 
1833/  S.  939,  the  "Partial  Birth  Abortion  Ban"  Act,  held  on  17  November  1995. 

If  there  are  any  questions  regarding  this  information  or  any  other  concerns,  I  can  be 
contacted  at  (202)  667-5881. 

ITiank  you  for  your  consideratioa 


^•/X^^^^C. 


Vicki  Saporta 
Executive  Director 


:M>S.C<aabi 


i*<iiijiM*>«-t^i-t'  I  >«>Tb>M  ci»»m>i»»M.'"  •(^•^ibM.ikS.a 


kiJ|_<a(    t^KOmuM    »«te««.H^>0.lkJI.MJK  «wl***AtH 
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Medical  Associations  Opinions  on  H.R.  1833/  S.  939 

American  Medical  Women's  Association  states  tliat  this  legislation  "unduly  interferes 
wi^  tiic  physidan-patiefit  relatioasliip.'* 

Caiifomia  Medical  Association  speci&ctJly  cites  that  the  intact  dilation  and  evacuation, 
the  procedure  this  legislation  is  attempting  to  ban  *^ovides  substantial  medical  benefits" 
and  Ihere  is  virtually  no  scientific  evidence  supporting  a  ban  on  its  use." 

The  American  College  of  Obstetricians  and  Gynecologists  opposes  this  legislation 
which  would  "supersede  the  medical  judgement  of  trained  physicians  and  criminalize 
medical  procedures  that  may  be  necessary  to  save  the  life  of  a  woman." 

Association  of  Women's  Psychiatrists  insists  "^omen's  Health  and  lives  must  not  be 
jeopardized  by  ill-advised  political  maneuvering." 

Among  the  many  physicians  and  other  medical  professionals  who  have  come  forward 
to  m^e  the  defeat  of  this  legislation  are  physicians,  nurses  and  counselors  from: 

Cedars-Sinai  Medical  Center,  Los  Angeles,  CA 

The  University  of  North  Carolina  at  Chapel  HiU,  School  of  Medicine.  Chapel  Hill,  NC 

Columbia  School  of  Public  Hcahh  New  York  City,  NY 

University  of  California,,  San  Francisco,  San  Francisco,  CA 

Reproductive  Genetic  Center,  P.C,  Boulder,  CO 

The  Pennanente  Medical  Group,  Inc,  Oakland,  C  A 

University  of  Washington  Medical  Center.  Seattle,  WA 

Women's  Health  Caitcr  of  West  Virginia,  Charleston,  WV 

New  Mexico  Medical  Group,  Albequerquc,  NM 

Magee-Womens  Hospital.  University  of  Pittsburgh,  Pittsburgh,  PA 

Albany  Medical  Surgical  Center,  Chicago,  IL 

Boston  University  Hospital,  Boston,  MA 

University  of  Florida  College  of  Medicine,  Gainesville,  FL 

Laborat(»ries  for  Genetic  Service,  Houston.  TX 

No  major  medical  organization  has  supported  this  legislation. 

I 
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November  29,  1995 


The  Hon.  Orrin  Hatch 

Ghairraao,  Committee  on  tbe  Judiciary 

Lhiited  States  Senate 

Washington,  D.C.  20510-4402 

Dear  Chairman  Hatch' 

At  your  request,  I  have  examined  H.R-  1833.  a  biJl  to  ban  "partial  birth  abortions," 
and  have  conclutfed  both  that  it  is  constitutional  and  that  it  would  likely  be  upheld  by  the 
courts  under  cuircnt  precedent.  In  enacting  legislation,  Congxess  of  course  is  entitled  to  act 
upon  its  own  best  judgment  of  constitotioiial  rcquiicments,  and  eveo  to  test  or  challenge 
cjusting  precedent;  but  for  present  piuposcs  I  shal!  analyze  the  law  in  accordance  with  the 
standards  set  forth  in  Roe  v.  Wade.  410  U.S.  113  (1973),  as  most  recently  modified  and 
construed  in  p|annrd  Parenthood  v.  Case-v.  1 12  S.  Q.  2791  (1992). 

In  general,  under  Casey.  1 12  S.  Ct.  at  2818-20,  laws  regulating  or  restricting 
prcviability  abortions  arc  unconsdtutiOQal  only  if  they  c^iustitute  an  "undue  burden"  on  the 
abortion  right  Since  this  bill  would  ban  only  one  method  of  abortion-one  that,  according 
to  testimony  by  medical  experts,  is  quite  lare-it  seems  f  vidcnt  tiiat  it  satisfies  this  standard. 
It  can  hardly  be  an  "undue  burden"  to  require  abortv-iusts  to  conform  to  standard  and 
accepted  maiical  practice.  Moreover,  most,  if  noi  all,  partial  birth  abcrfions  ^ake  place  after 
tfie  20-week;  presumption  of  viability  ("Webster  v.  j^eprodyictiv'^  jjiealth  Services.  49?  U.S. 
490,  513-20  (1989);  see  also  id^  at  525-31  (O'Connor,  J.,  concurring)),  when 
constitutional  standards  for  abortion  regulation  arc  more  lenient  tJ)an  for  pre -viability 
abortions. 

The  Court  has  held  that  after  viability;  the  government  cannot  oonstitutioc&i'j  ban 
abortion  under  drcumstanoes  that  pose  a  threat  to  the  mother's  health.  Casey.  112  S.  Cl.  at 
2821;  Roc.  410  U.S.  at  164-^5.  In  Ught  of  authoritative  medical  tcstiiDony  that  partial  birth 
abortions  arc  not  necessary  for  prcservatiou  of  the  mother's  health,  the  bili  could  not  be 
invalidated  on  that  ground.  While  this  is  an  irsue  that  would  have  to  be  independftntly 
reviewed  in  court,  there  is  no  reason  to  think  that  ihe  evidence  ji  court  wouJd  contradict  rh; 
evidence  presenicd  before  Congress,  and  it  %vO"ld  be  a^roniate  for  the  courts  to  grant  a 
certain  degree  cf  deference  to  the  faaual,  empirical  judf^ijcnt  ul  Congress  ;ii  thii  r.iatter.  i;! 
the  unlikely  event  that,  due  to  an  imusui«l  set  of  raedical  ckcumstaiices,  a  partial  b-rtli 
abortion  were  necessary  to  preserve  the  mother's  health,  imposition  cf  pendties  und^r  the 
bill  could  be  held  unconstitutional  as  applied  to  the  particular  case.  This  would  not, 
however,  provide  any  colorable  basis  for  holding  the  bill  unconstimtionaJ  on  its  face.  See 
Casey.  1 12  S.  Q.  at  2830  (restriction  cannot  be  held  invahd  en  its  face  unless  it  would  be 
uiKonstitutiona]  "in  a  large  fraction  of  tiie  cases"  to  which  it  apphcs). 
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There  remains  the  important  question  whether  Congress  has  the  authority  uoder 
Article  I,  Section  8,  or  dsewbeie  in  the  Constitution,  to  enact  a  bill  regulating  the  practice 
of  abortion,  which  would  seem  to  be  a  predominantly  "local"  activity.  Whatever  one  may 
thinkof  ^expansion  of  Commerce  Clause  power  in  tl^  century,  this  poses  an  easy  case 
under  current  interpretation.  See  United  States  v.  I^pez.  115  S.  Ct.  1624  (1995). 
Unquestionably,  the  practice  of  abortion  is  a  commercial  activity,  and  especially  in  die  case 
of  late-term  abcnlioDs,  frequently  involves  an  interstate  market.  Cf.  Heart  of  Atlanta  MotcJ 
V.  TTnityl  .Staff^t  279  U.S.  241  (1964).  For  a  single  state  to  pass  legislation  of  this  sort 
might  weU  be  ineffectual,  since  abortion  customers  could  simply  patronize  providers  in 
otbo'  states.  There  can  be  no  serious  doubt  that  this  constitutes  a  sufficient  interstate  effect 
to  justify  fedeiai  regulation  under  ttie  Commerce  Clause,  as  construed  siiKc  tfac  time  of  the 
NcwDeaL 

Needless  to  say.  I  present  these  opioions  in  my  iiulividual  capacity  as  a  scholar  of 
constitutional  law.  and  not  as  a  rqacscotadvc  of  the  University  of  Chicago  or  of  any  other 
oiganizalioo  or  institution. 


Sincerely, 

Midiael  W.  McConnell 


MWMAnv 
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